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PEEFACE   TO   THE  SECOND   EDITION. 


I  HAVE  endeavoured  in  this  edition  to  make  the 
work  more  complete  by  adding  chapters  on  the 
execution  of  wills  and  other  cognate  subjects.  A 
short  chapter  has  also  been  added  on  the  powers 
which  it  is  usual  to  confer  upon  the  trustees  of  wills. 
I  have  done  my  best  to  correct  the  mistakes  and 
supply  the  omissions  of  the  first  edition.  With  the 
exception  of  some  small  matters  of  detail,  the 
arrangement  remains  unaltered.  The  cases  will  be 
found  brought  down  to  May,  1881.  References  to 
some  cases  which  were  reported  too  late  to  be 
inserted  in  the  text  have  been  added  in  the  Index. 
My  best  thanks  are  due  to  my  friend  Mr.  J.  F.  H. 
Beth  ell  of  Lincoln's  Inn  for  many  useful  suggestions. 

33,  Chancery  Lane, 
July,  1881. 
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The  fact  that  the  last  comprehensive  treatise  on  the 
Construction  of  Wills  is  now  fifteen  years  old,  might 
alone  be  a  suificient  justification  of  a  new  work  on  the 
subject.  Whether  it  is  a  sufficient  justification  of  the 
work  now  offered  to  the  profession,  experience  alone 
can  show.  My  object  has  been  to  produce  something 
more  compendious  than  Jarman's  classical  work — the 
scheme  of  which,  involving  the  statement  of  cases  at 
length,  would  now  be  very  cumbersome,  in  conse- 
quence of  the  large  accumulation  of  cases  since  the 
last  edition  of  his  work  ;  and  on  the  other  hand,  some- 
thing more  detailed  and  elaborate  than  Mr.  Vaughan 
Hawkins'  useful  little  book.  I  may  say  at  once  that 
without  Jarman's  book,  my  own  would  probably  never 
have  been  written.  But  I  ha,ve  throughout  used  his 
work  rather  as  a  guide  than  a  key  to  the  authorities. 
In  details  I  have  consulted  Mr.  Vaughan  Hawkins 
only  incidentally,  though  the  general  scheme  of  his 
book  has  served  in  the  main  as  the  model  for  my  own. 

The  value  of  authority  in  questions  of  testamentary 
construction  has  so  frequently  been  called  in  question 
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of  late,  that  it  may  perhaps  be  allowable  to  say  a  few 
words  as  to  the  point  of  view  from  which  the  present 
work  has  been  written. 

No  two  wills  are  alike,  it  is  said  ;  it  is  therefore 
useless  to  cite  a  decision  upon  one  will  as  governing 
the  interpretation  of  another  ;  one  man's  "nonsense" 
affords  no  clue  to  the  meaning  of  another  man's  "  non- 
sense." 

Such  expressions  as  these  are  very  natural,  and  as  a 
protest  against  hard  and  fast  rules  of  construction,  very 
valuable.  The  stream  of  English  law  is  so  continuous, 
and  the  mass  of  reported  decisions  so  enormous,  that 
very  few  points  arise  in  practice  upon  which  it  is  not 
possible  to  cite  some  more  or  less  appropriate  authority. 
Counsel,  in  their  anxiety  to  omit  nothing  which  may 
support  their  client's  interests,  overlay  their  argument 
with  cases,  the  majority  of  which  have  no  more  than  a 
superficial  resemblance  to  the  point  in  question.  Tt  is 
no  wonder  that  judges,  wearied  with  the  citation  of 
irrelevant  cases,  have  sometimes  gone  so  far  as  to 
object  to  the  citation  of  cases  upon  the  construction  of 
wills  altogether.  And  often  the  argument  from  autho- 
rity is  carried  further.  It  is  contended  that  there  is 
some  hard  and  fast  rule  which  is  to  be  applied  regard- 
less of  the  words  of  the  will  and  the  intention  of  the 
testator.  The  assumption  of  rules  of  construction  in 
this  sense  is  an  almost  unmixed  evil.  It  tends  to 
divorce  law  from  common  sense,  and  to  reduce  it  to  a 
set  of  technicalities  which  none  but  the  initiated  can 
understand,  Unfortu  nately  this  point  of  view  has  d  ot 
been   without  its  influence  upon  English  law.     The 
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most  striking  instance  of  it  is  perhaps  the  doctrine  of 
general  and  particular  intention.  As  now  interpreted 
in  the  sense  that  technical  words  must  have  their  legal 
eflPect,  this  doctrine  would  be  identical  with  the  modern 
doctrine  that  a  testator  must  mean  what  he  has  said, 
were  it  not  for  the  survival  of  the  older  doctrine  in 
the  so-called  rule  in  Shelley's  case.  In  this  applica- 
tion of  it,  the  rule  is  not  simply  that  technical  words 
must  have  their  legal  effect,  but  that  technical  words 
must  have  their  effect  notwithstanding  the  strongest 
and  clearest  expression  of  intention  on  the  part  of  the 
testator  short  of  an  express  interpretation  clause,  that 
the  words  were  not  used  technically.  That  a  devise  to 
a  man  for  life  with  remainder  to  his  heirs  should  give 
the  ancestor  the  immediate  fee,  must  always  remain 
incomprehensible  to  common  sense,  however  satisfacto- 
rily the  learned  may  be  able  to  trace  the  origin  of  the 
rule  in  a  state  of  things  long  gone  by.  The  rule  in 
Shelley's  case  is  in  fact  a  disgrace  to  the  rational  spirit 
of  English  law,  and  it  is  to  be  hoped  that  it  may  soon 
be  abolished  by  the  Legislature,  as  it  has  long  since 
been  in  America. 

Another  and  more  recent  instance  of  an  attempt  to 
establish  hard  and  fast  rules  of  construction  may  be 
found  in  the  rules  laid  down  in  Edwards  v.  Edwards. 
In  all  probability  Lord  Romilly  only  intended  those 
rules  to  be  convenient  heads  for  arranging  decided 
cases,  and  so  far  as  they  accurately  extracted  the  ratio 
decidendi  of  those  cases,  they  were  very  valuable. 
But,  in  course  of  time,  they  came  to  have  a  value  inde- 
pendently of  the  cases  upon  wliich  they  were  based. 
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and  there  can  be  no  doubt  that  the  .so-called  fourth 
rule  which  was  laid  down  in  terms  more  general  than 
decided  cases  justified,  came  to  be  applied  to  new 
cases  ah  extra  without  much  consideration  of  the  lan- 
guage of  the  particular  testator.  The  consequence  was 
the  sacrifice  of  the  wishes  of  the  individual  to  the  cer- 
tainty of  the  law  ;  and  had  not  a  decision  of  the  House 
of  Lords  intervened  to  reduce  the  rule  within  its  proper 
limits,  there  would  have  been  another  instance  of 
language  meaning  one  thing  to  a  layman  and  a 
totally  different  thing  to  a  lawyer. 

So  far  then  it  may  be  said  there  are  no  rules  of  con- 
struction but  only  decided  cases.  A  testator  can  only 
mean  what  he  has  said,  and  his  meaning  is  to  be 
gathered  by  a  careful  study  of  the  language  he  ho.s 
used.  On  the  other  hand,  admitting  all  this,  it  does 
not  therefore  follow  that  the  construction  of  a  will  is 
to  be  left  entirely  to  the  discretion  of  the  individual 
judge,  unfettered  by  precedent  or  authority,  though 
occasional  dicta  of  judges  might  be  cited  in  support  of 
such  a  position. 

The  principles  of  law  applicable  to  the  construction 
of  wills  must  be  the  same  as  those  applicable  to  other 
matters. 

Law  is  no  more  than  the  expression  of  the  meaning 
of  the  acts  of  men  in  their  relations  with  one  another, 
when  viewed  by  the  most  enlightened  common  sense  of 
the  day.  There  is  no  abstract  law  to  be  applied  like  afoot 
rule  to  facts ;  but  law  is  the  facts  viewed  in  their  natural 
bearings  with  reference  to  each  other.  It  follows  that, 
if  the  facts  are  the  same,  the  same  consequences  ought  to 
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be  dedvicod  firun  them.  The  diliiculty  coiisi.st.s  in  dis- 
coveriiiof  whether  the  facts  are  tlie  same  or  not.  In 
one  sense,  no  doubt,  the  facts  never  are  absolutely 
identical.  There  must  at  least  be  a  difference  of  time, 
and  this  in  itself,  considering  the  continuous  change  in 
social  life,  is  an  important  factor.  But  the  question  is 
not  whether  the  facts  are  absolutely  identical,  but 
whether  a  fresh  set  of  facts  can  be  fairly  distinguished 
from  an  earlier  set.  If  not,  judges  have  always  con- 
sidered themselves  bound  by  the  interpretation  put 
upon  such  facts  by  their  predecessors  ;  and  when  there 
have  been  repeated  adjudications  upon  similar  sets  of 
facts,  by  a  process  of  analysis  and  classification,  reject- 
ing immaterial  distinctions  and  selecting  essential 
points  of  similarity,  what  may  be  called  a  rule  of  law 
is  established.  But  rules  of  law  in  this  sense  as  dis- 
tinguished from  rules  of  policy,  or  from  rules  of  law 
established  by  legislative  enactment,  only  mean  that 
the  Courts  have  taken  a  particular  view  of  a  certain 
set  of  facts,  and  will  do  so  again  if  similar  facts  arise. 
This  process  is  inevitably  subject  to  a  twofold  danger; 
a  strong  judge  will  be  more  likely  to  distinguish  cases, 
he  will  look  upon  precedent  as  a  guide  and  not  as  a 
master.  A  judge  of  a  less  independent  spirit  will 
dwell  more  upon  resemblances,  he  will  be  more  anxious 
to  shelter  himself  imder  authority.  The  inclination  of 
the  one  to  adapt  the  law  to  the  changing  conditions  of 
life  has  the  accompanying  disadvantage  of  unsettling 
it,  while  the  other  tends  to  make  the  law  antiquated, 
though  he  leaves  it  certain. 

No  doubt   in   the   case  of  wills  there  is  this  dis- 
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tinction.  The  facts  here  are  the  words  employed  by 
the  testator,  and  since  language  is  a  much  more  ade- 
quate instrument  for  conveying  subtleties  of  meaning 
than  any  other  form  of  expression,  the  facts  are  of 
necessity  exceedingly  complex.  It  is  more  unlikely  that 
undistinguishable  sets  of  facts  have  already  been  adju- 
dicated upon  in  the  case  of  wills  than  in  any  other 
branch  of  law ;  but  if  they  have  been  the  subject  of 
decision,  a  Court  of  co-ordinate  jurisdiction  is  as  much 
bound  by  those  decisions  in  the  cases  of  wills  as  in  any 
otherbranchof  law.  The  frequent  dicta,  therefore,  to  be 
found  in  the  reports  against  citing  cases  upon  the  con- 
struction of  wills  only  come  to  this,  that  it  is  useless 
to  cite  cases  which  have  no  application,  and  that  in  all 
probability  the  cases  cited  will  be  found  to  have  none. 
Even  with  regard  to  this  latter  point  it  will  not  be 
safe  to  be  too  confident.  Cases  of  construction  are  so 
numerous,  originality  even  in  "nonsense"  is  so  rare, 
that  there  will  nearly  always  be  similar  cases,  or,  at 
any  rate,  cases  instructive  even  by  their  distinguish- 
ability. 

The  present  work  has  been  written  from  the  point 
of  view  which  I  have  thus  endeavoured  to  indicate. 
Wherever  rules  of  construction  are  spoken  of  in  the 
following  pages,  the  meaning  is,  that  certain  words 
have  received  a  particular  interjuretation  by  the  Courts, 
and  that  words  not  reasonably  distinguishable  will  i-e- 
ceive  the  same  interpretation  when  they  occur  again, 
or,  in  other  words,  that  certain  rules  of  construction 
will  prevail  in  the  absence  of  an  intention  to  the  con- 
trary.    The  rules  of  construction  here  discussed  are. 
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in  fact,  no  more  than  a  collection  of  arguments  for  or 
against  the  different  constructions  which  may  sug- 
gest themselves  in  the  interpretation  of  the  meaning 
of  testators. 

Novemher,  1876. 
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A  CONCISE  TREATISE  ON  WILLS. 


CHAPTER  I. 

BY  WHAT  LOCAL  LAW  WILLS  ARE  REGULATED. 

A  WILL,  SO  far  as  it  relates  to  immovable  property,  must  Will  of 
be  made  in  accordance  with  the  formalities  required  by  XiTs!^" 
the  law  of   the  land  where  the  immovable  property  is 
situated. 

Immovable  property  for  this  purpose  includes  leaseholds ;  Lease- 
the  validity  and  construction,  therefore,  of  wills  so  far  as 
they  affect  leaseholds  in  England,  must  be  governed  by 
English  law.     Frehe  v.  Lord  Garhery,  16  Eq.  4()1  ;  In 
bonis  Gentili,  I.  E,.  9  Eq.  541. 

Wills  of  personalty  made  in   execution  of  powers  are  Will  under 
valid,  if  made  in  accordance  with  the  instrument  creating  P"^^*^^' 
the  power  without  reference  to  the  domicile  of  the  testator, 
Tatnall  v.  Hanfcey,  2  Moo.  P.  C.  31:2;  In  bonis  Alexander, 
G  Jur.  N.  S.  354;  29  L.  J.  P.  93 ;   1  Sw.  &  T.  454,  n.;  In 
bonis  Hallyburton,  1  P.  &  D.  90. 

A  power  to  appoint  personalty  by  will,  given  by  an 
instrument  executed  in  England,  may  be  exercised  by  any 
valid  will,  whether  executed  in  accordance  with  the  Wills 
Act  or  not.  D'Huart  v.  Harkness,  34  L.  J.  Ch.  311 ;  11 
Jur.  N.  S.  G33 ;  34  B.  324. 

By  24  &  25  Vict.  c.  114,  which  extends  only  to  testa- 
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mentary  instruments  made  by  persons    dying   after  the 
6th  August  1861,  it  is  enacted — 

1.  Every  will  and  other  testamentary  instrument  made 
out  of  the  United  Kingdom  by  a  British  subject  (whatever 
may  be  the  domicile  of  such  person  at  the  time  of  making 
the  same,  or  at  the  time  of  his  or  her  death)  shall,  as 
regards  personal  estate,  be  held  to  be  well  executed  for 
the  purpose  of  being  admitted  in  England  and  Ireland  to 
probate,  and  in  Scotland  to  confirmation,  if  the  same  be 
made  according  to  the  forms  required  either  by  the  law  of 
the  place  where  the  same  was  made,  or  by  the  law  of  the 
place  where  such  person  was  domiciled  when  the  same  was 
made,  or  by  the  laws  then  in  force  in  that  part  of  Her 
Majesty's  dominions  where  he  had  his  domicile  of  origin. 
See  In  bonis  De  la  Saussage,  3  P.  &  D.  42 ;  In  bonis 
Donaldson,  3  P.  &  D.  45  ;  In  bonis  Lacroix,  2  P.  D.  94 ; 
In  bonis  Gatti,  27  W.  R.  323. 

2.  Every  will  and  other  testamentary  instrument  made 
wdthin  the  United  Kingdom  by  a  British  subject  (whatever 
may  be  the  domicile  of  such  person  at  the  time  of  making 
the  same,  or  at  the  time  of  his  or  her  death)  shall,  as 
regards  jDersonal  estate,  be  held  to  be  well  executed,  and 
shall  be  admitted  in  England  and  Ireland  to  probate,  and 
in  Scotland  to  confirmation,  if  the  same  be  executed  accord- 
ing to  the  forms  required  by  the  laws  for  the  time  being 
in  force  in  that  part  of  the  United  Kingdom  where  the 
same  is  made.     See  In  bonis  Gaily,  1  P.  D.  438. 

3.  No  will  or  other  testamentary  instrument  shall  be 
held  to  be  revoked  or  to  have  become  invalid,  nor 
shall  the  construction  thereof  be  altered,  by  reason  of 
any  subsequent  change  of  domicile  of  the  person  making 
the  same. 

It  is  doubtful  whether  the  will  of  a  British  subject  made 
in  Scotland,  where  a  will  is  not  revoked  by  marriage,  would 
be  revoked  by  the  subsequent  acquisition  of  an  English 
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domicile  and  tlie  marriage  of  the  testator,     hi  bonis  Reid, 

1  P.  &  D.  74. 

The  validity  of  wills  of  personal  property,  except  in  the  case  Domicile, 
of  British  subjects  dying  after  August  1861,  is  governed  by 
the  law  of  the  testator's  domicile  at  the  date  of  the  death. 
Anstrutker  v.  Chalmer,  2  Sim.  1;  Stanley  v.  Berncs,  3 
Hagg.  373  ;  Price  v.  Ueivhurst,  8  Sim.  279  ;  4  M.  &  Cr.  76; 
Preston  v.  Melvill,  8  CI.  &  F.  1;  Craigie  v.  Lewin,  3  Curt. 
435  ;  De  Zichy  Ferraris  v.  Lord  Hertford,  3  Curt.  468 ; 
Bremmer  v.  Freeman,  10  Moo.  P.  C.  306 ;  Enohin  v. 
Wylie,  10  H.  L.  1 ;  see  Fames  v.  Hacon,  16  Ch.  D.  407. 

Legislative  changes  in  the  law  of  the  country,  where  the 
deceased  was  domiciled,  made  after  his  death,  though  with 
express  reference  to  his  will,  cannot  be  considered  in 
deciding  upon  the  right  to  have  the  will  proved  in  this 
country.     Lynch  v.  Provisional  Government  of  Paraguay, 

2  P.  &  D.  268. 

The  administration  of  the  personal  property  of  a  deceased  Domicile 

governs 

person,  whether  a  British  subject  or  not,  including  the  adminis- 
construction  of  his  will,  is  governed  by  the  law  of  the  construc- 
testator's  domicile  at  the  time  of  his  death.     Enohin  v.  *^?,'?  "^ 

will. 

Wylie,  10  W.  R.  467;  10  H.  L.  1. 

In  matters  of  procedure,  such  as  payment  of  interest  on 
legacies,  the  Court  follows  its  own  practice.  Hamilton  v. 
Dallas,  38  L.  T.  N.  S.  215. 

The  question  of  domicile  is  independent  of  naturalisation  Domicile 
and  allegiance.      JJdiiy  v.  Udny,  L.  R.  1  H.  L.  Sc.  441 ;  dent  of 
Haldane  v.  EcJcford,  8  Eq.  631 ;  Brunei  v.  Brunei,  12  Eq.  ^^^^^g^^^'^^- 
"^99  ;  Douglas  v.  Douglas,  12  Eq.  617.     The  following  cases 
on  this  point  are  overruled: — Moorhouse  v.  Lord,  10  H.  L. 
272;  In  re  Capdevielle,  2  H.  &  C.  985;  A.-G.  v.  Countess 
de  Wahlstatt,  3  H.  &  C.  374 ;  Jopp  v.  Wood,  34  B.  88 ; 
13  W.  B.  481 ;  Maltass  v.  Maltass,  1  Rob.  67. 

According  to  English  law  every  person  has  a  domicile. 
If  a  domicile  of   choice  lias  not  been  acquired,  the  law 
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attributes  to  liim  a  domicile,  which  may  be  called  his 
domicile  of  origin. 
Domicile         ^\^q  domicile  of  oriofin  of  a  legitimate  child  is  that  of 

of  orii^in  of  . 

children,  its  father,  of  an  illegitimate  child  that  of  its  mother. 
Dalhousie  v.  Macdouall,  7  CI.  &F.  817 ;  Munro  v.  Munro, 
7  CI.  &  F.  842  ;  Re  Patten,  6  Jiir.  N.  S.  151. 

After  the  death  of  their  father  the  domicile  of  infant 
children  is  the  domicile  of  the  mother  as  long  as  she 
remains  a  widow.  Potinger  v.  Wightman,  3  Mer.  67  ;  see 
Johnston  V.  Beattie,  10  CI.  &  F.  42,  GG. 

It  is  unsettled  whether  the  capacity  of  the  widow  to 
alter  the  domicile  of  her  infant  children  is  not  lost  on  her 
second  marriage.  See  Dicey  on  Pom.,  102,  citing  Ryall  v. 
Kennedy,  40  N.  Y.  Sup.  Ct.  347,  where  it  was  held  that 
upon  remarriage  of  the  widow  the  domicile  which  infants 
had  immediately  before  the  mother's  remarriage  remained. 
Of  lunatic.  ^he  domicile  of  a  person,  who  is  a  lunatic  when  he 
attains  his  majority  and  so  remains  up  to  the  time  of  his 
death,  changes  with  that  of  his  father  in  the  case  of  a 
legitimate  child  and  with  that  of  his  mother  in  the  case  of 
an  illegitimate  child,  when  there  is  no  committee  of  the 
person.     Sharpe  v.  Crispin,  1  P.  &  D.  611. 

It  is  doubtful  whether  a  guardian  can  change  an  infant's 

domicile.     Douglas  v.  Douglas,  12  Eq.  617,  625. 

Of  married      The  domicile  of  a  married  woman  at  any  given  time  is 
woman.  .  . 

the  domicile  of  her  husband  at  that  time.  War7'ender 
V.  Warrender,  2  CI.  &  F.  488 ;  Dalhousie  v.  Macdouall,  7 
CI.  &  F.  817 ;  Whitcomh  v.  Whitcomh,  2  Curt.  851 ;  Dolp)hin 
V.  Robins,  7  H.  L.  390 ;  Bell  ^.Kennedy,  L.  R  1  H.L.  Sc.  807. 

A  married  woman  living  apart  from  her  husband  under 
an  agreement  for  a  separation  has  no  power  to  change 
her  domicile  by  her  own  act.  Warrender  v.  Warrender, 
2  CI.  &  F.  488.     In  re  Daly's  Settlement,  25  B.  456. 

After  a  decree  for  a  divorce  the  wife  can  select  her  own 
domicile.     Williams  v.  Dormer,  2  Rob.  505. 
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It  would  seem  that  the  same  rule  should  apply  after  a 

judicial  separation.     See  Doiphin  v.  Robitis,  7  H.  L.,  pp. 

416,  420  ;  Le  Siteur  v.  Le  Sueur,  1  P.  D.  139  ;  2  P.  D.  79. 

Persons  entering  the  military  service  of  any  state  acquire  IVTilitary 

service 

the  domicile  of  that  state.     President  of  United  States  v. 
Drummond,  12  W.  R.  701;  Wo  B.  449. 

But  the  domicile  of  a  person  domiciled  within  the 
United  Kingdom,  for  instance  in  Jersey,  is  not  changed  by- 
entering  the  military  service  of  the  Crown.     Re  Patten, 

6  Jur.  N.  S.  151 ;  Brown  v.  Smith,  15  B.  444;  Yelverton 
V.  Yelverton,  29  L.  J.  P.  34 ;  1  Sw.  &  T.  574. 

Entry  into    the    service    of  the    East    India    Company  East  India 

1         ,"  T  1  p     1        •    -1  rt  71  Company's 

formerly  eftected  a  change  oi   domicile.      Bruce  v.  Bruce,  service. 

2  B.  &  P.  229,  n. ;  6  B.  P.  C.  566 ;  Miinroe  v.  Douglas, 
5  Mad.  379  ;  Forbes  v.  Forbes,  Kay  341 ;  Graigie  v.  Leiuin, 

3  Curt.  435. 

The  domicile  of  origin  endures  until  an  actual  change  is 
made  by  which  another  domicile  is  acquired.  Bell  v. 
Kennedy,  L.  R.  1  H.  L.  Sc.  307 ;  Ommaneg  v.  Bingham, 
cit.  5  Ves.  757 ;  Somerville  v.  Lord  Somcrville,  5  Ves.  749, 
786  ;  Moore  v.  Budd,  4  Hag.  346  ;  Munro  v.  Munro,  7 
CI.  &  F.  842,  876 ;  Countess  of  Dalhousie  v.  Macdouall, 

7  CI.  &  F.  817  ;  A.-G.  v.   Dunn,  6   M.   &  W.  511 ;  De 
Bonneval  v.  De  Bonneval,  1  Curt.  856. 

A  domicile  of  choice  is  acquired  by  a  person  who  fixes  Domicile 
his  sole  or  principal  residence  in  a  country  which  is  not  his 
country  of  origin  with  the  intention  of  residing  there  for  a 
period  not  limited  as  to  time.  King  v.  Foxwell,  3  Ch.  D. 
518  ;  Drevon  v.  Drevon,  12  W.  R.  946  ;  The  Harmony,  2 
Rob.  Ad.  322 ;  Bempde  v.  Johnstone,  3  Ves.  1 98. 

A  person  may  by  the  duties  of  his  position   or  by  his  Disability 
profession    be   disqualified    from  acquiring  a  domicile  of  domicile 
choice.  «^  ^^o^'^^- 

Thus  it  seems  that  an  officer  holding  a  commission  from 
the  Crown  cannot  acquire  a  new  domicile  unless  he  is  on 
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half-pay.     Craiyie  v.  Lewin,  3  Curt.   435 ;   Hodgson  v. 
De  Beauclerc,  12  Moo.  P.  C.  285  ;  Gockrell  v.  Cockrell,  25 
L.  J.  Ch.  730. 
Ambassa-        But  there  is  nothing  in  the  position  of  an  ambassador 
peer.  or  peer  of  the  realm  to  prevent  the  acquisition  of  a  domicile 

of  choice.  Heath  v.  Samson,  14  B.  441  ;  A.-G.  v.  Kent,  1 
H.  &  C.  12;  Hamilton  v.  Dallas,  1  Ch.  D.  257. 
Compul-  A  domicile  of  choice  can  only  be  acquired  by  choice, 
dence.  therefore  a  compulsory  residence  abroad  as  a  refugee,  or  to 
avoid  creditors,  will  not  effect  a  change  of  domicile,  unless 
followed  by  voluntary  adoption  of  the  new  domicile.  De 
Bonneval  v.  De  Bonneval,  1  Curt.  864 ;  Pitt  v.  Pitt,  12 
W.  E.  1089. 

Similarly  residence  abroad  in  the  performance  of  a 
public  duty,  such,  as  that  of  judge,  military  officer  or 
consul,  does  not  in  itself  confer  a  foreign  domicile. 
A.-G.  V.  Roive,  1  H.  &  C.  31 ;  A.-G.  v.  Nayier,  6  Ex.  217  ; 
Sharpe  v.  Crispin,  1  P.  &  D.  611. 
Residence  A  person  Compelled  to  go  abroad  for  the  sake  of  his 
health.  health  would  probably  not  acquire  a  foreign  domicile.  See 
Johnston  V.  Beattie,  10  CI.  &  F.  42,  p.  138. 

But  where  a  foreign  country  is  selected  as  a  residence 

in  the  hope   or  opinion  that  it  may  be  better  suited  to 

the  health   or  constitution,   a  domicile  of  choice  may  be 

acquired.     Hoskins  v.  Matthews,  8  D.  M.  &  G.  13. 

Domicile         Domicile  of  choice  is  a  mixed  question  of  intention  and 

of  choice  T  .  .  .  ,  ■■      . 

consti-        fact ;  there  must  be  an  mtention  to  reside  permanently  m 
completed  ^  particular  country,  followed  by  actual  residence.     Where 
intention.    ^Y\q    intention   is    clear,   length    of    residence    would    be 
immaterial. 

Where  there  is  no  direct  evidence  of  intention,  length 
of  residence  is  material  as  showing  what  the  intention 
was. 

Thus  a  fixed  intention  to  adopt  a  certain  place  as  a 
domicile,  followed  by  arrival  at  that  place,  would,  it  seems, 
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at  once  coiistitate  that  place  a  domicile.     Bell  v.  Kennedy, 
L.  R.  1  H.  L.  Sc.  307. 

The  fact  of  residence  in  a  particular  place  will  not  con-  Qucerens 
stitute  that  place  a  domicile  of  choice  so  long  as   the  conferat. 
person  residing  is   in  search  of  some  permanent  place  of 
residence,  and  has  not  made  up  his  mind  where  it  shall  be. 
Be.ll  V.  Kennedy,  L.  R.  1  H.  L.  Sc.  307  ;   Wkicker  v.  Hume, 
7  H.  L.  124. 

By  permanent  residence  must  be  understood  residence  Perma- 

,.,  T^'T-p-  1  •  1  nent  resi- 

to  which  no  dennite  limit  oi  time  can  be  assigned.  dence. 

Thus  residence  abroad  with  a  view  to  making  a 
fortune  will  effect  a  change  of  domicile.  Lyall  v. 
Paton,  25  L.  J.  Ch.  746  ;  Allardice  v.  Onsloiu,  33  L.  J, 
Ch.  434. 

So  an  intention  to  reside  in  a  country  as  long  as  another 
person  lives  is  in  effect  an  intention  to  reside  permanently. 
Anderson  v.  Lancuville,  9  Moo.  P.  C.  325. 

Where  a  person  has  in  fact  taken  up  a  permanent  resi-  intention 
dence  in  a  country,  that  country  will  be  his  domicile  not-  °  ^^  ^™" 
withstanding  an  intention  to  retain  his  domicile  of  origin, 
or  some  other  domicile.  A.-G.  v.  Kent,  1  H.  &  C.  12 ;  A.-G. 
V.  Fitzgerald,  3  Dr.  610;  In  re  Steer,  3  H.  &  N.  594; 
Doucet  V.  Gcoghegan,  26  W.  R.  825  ;  9  Ch.  D.  441.  See^ 
too,  Stanley  v.  Bernes,  3  Hag.  373  ;  Anderson  v.  Laneu- 
ville,  9  Moo.  P.  C.  325 ;  In  bonis  Raffenel,  3  Sw.  &  T.  49  ; 
Stevenson  v.  Masson,  17  Eq.  78. 

Where  a  person  has  two  residences,  the  place  where  he  Two 

usually  resides  with  his  wife  and  family  will  be  considered  '^'^sidences. 

his  place  of  domicile.    Forbes  v.  Forbes,  Kay,  341 ;  Aitche- 

son  V.  Dixon,  10  Eq.  589;  Piatt  v.  A.-G.  of  New  South 

Wales,  3  App.  C.  336. 

Where  a  domicile  of  choice  is  abandoned,  the  domicile  Re\'ival  of 
J,         .    .       .  .       1  .,  p       1       1        •    -1  1     •         •     domicile  of 

01    origin   IS  revived  until  a  fresh   domicile  of  choice  is  origin. 

acquired.     The  Indian  Chief,  3  Rob.  Adm.  12 ;  In  bonis 

Bicnichi,  3  Sw.  &  T.  16;  Udny  v.  Udny,  L.  R.  1  H.  L.  Sc. 
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441 ;  King  v.  Foxivell,  3  Ch.  D.  518 ;  overruling  Munroe 
V.  Douglas.,  5  Mad.  379,  405,  so  far  as  inconsistent. 

By  24  &  25  Vict.  c.  121,  where  a  convention  has  been 
entered  into  with  a  foreign  state  willing  to  adopt  the  pro- 
visions of  the  Act,  an  order  in  Council  may  direct  that  no 
British  subject  resident  in  such  state  shall  acquire  a  domicile 
there  unless  he  shall  have  been  resident  there  for  a  year, 
and  shall  have  made  a  declaration  of  his  intention  to 
become  domiciled  there  ;  and  the  subjects  of  the  foreign 
state  are  to  acquire  a  British  domicile  only  after  the  same 
formalities  have  been  gone  through. 


CHAPTER  II. 

GENERAL    CHARACTERISTICS    OF    TESTAMENTARY 
INSTRUMENTS. 

A  GIFT  intended  to  be  testamentary  can  only  be  effectually  Testamen- 

tary  gift, 
made  by  an  instrument  duly  executed  as  a  will.     Tlius,  a 

direction  to  give  property  to  a  person  after  the  donor's 

death,  where  the  donor  retains  full  control  of  the  property 

in  his  life,  is  invalid.     Powell  v.   Hellicar,   26  B.  261 ; 

Fletcher  v.  Fletcher,  4  Ha.  79 ;  Hughes  v.  Stuhhs,  1  Ha. 

481 ;  Maguirc  v.  Dodd,  9  Ir.  Ch.  452 ;  Farquharson  v. 

Cave,  2  Coll.  356 ;  Gough  v.  Findon,  7  Ex.  48. 

In   the  same   way  a  deed    not  intended    to  have  any  Deed  to 
effect   till  the  settlor's  death    is   testamentary.      Consett  after 
V.  Bell,  1  Y.  &    C.  C.  569;    Rigden  v.    Vcdlier,  2  Ves. '^^^*^- 
Sen.  253  ;   Dillon  v.  Coirpin,  4  M.  &  C'r.  647 ;   In  honia 
Morgan,  1  P.  &  D.  214;    Fielding  v.  Walshatv,  27  W.  K 
492. 

A  voluntary  settlement,  though  reserving  to  the  settlor  Voluntary 
a  life  interest  and  containing  a  power  of  revocation,  is  not  ^^^^l' 
testamentary.  Thompson  v,  Broivne,  3  M.  &  K.  32.  Tlie 
case  of  A.-G.  v.  Jones,  3  Pr.  368,  is  overruled;  see  Majori- 
lanks  V.  Hovemlen,  1  Dru.  11,  27,  29  ;  Sheldon  v.  Sheldon, 
1  Rob.  83 ;  Broivn  v.  Adv.-G.,  1  Macq.  79 ;  see  too  Hoj^e 
V.  Harman,  11  Jur.  1097 ;  Hope  v.  Hope,  10  B.  581. 

Similarly,  an  instrument  coming  into  operation  imme- 
diately, and  of  which  no  part  is  revocable,  more  especially 
if  it  involves  anything  in  the  nature  of  consideration,  cannot 
take  effect  as  a  will.     In  honis  Robinson,  1  P.  &  D.  384  ; 
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see  In  bonis   Halpin,  I.   R.   8  Eq.  567 ;    Thorncroft  v. 

Lashmar,  10  W.  R.  783. 

Deed  in  Qii  the  other  hand,  if  a  deed  is  in  part  clearly  testamentary, 

part  testa-  i  rv.  -n      i  i  " 

mentary.     siicli  part  may  take  eiiect  as  a  will,  though  other  parts  are 

not  testamentary.     Doe  d.  Gross  v.  Cross,  8  Q.  B.  714 ;  see 

Peacocke  v.  Monk,  1  Ves.  127;  Belt  82;  Hogg  v.  Lashley, 

3  Hagg.  415,  note;  Bagnall  v.  iJowning,  2  Lee  3. 

What  may      Any  instrument  executed  in  the  manner  required  by 

as  a  will,    the   Wills  Act  may  take  effect  as  a  will,  provided  the 

intention  was  that  it  should  not  operate  till  after  the  death 

of  the  donor. 

Thus,  the  following  instruments  being  properly  executed, 
have  been  allowed  to  take  effect  as  testamentary  disposi- 
tions : — 

Orders  on  a  savings  bank,  and  on  a  banker.  In  bonis 
Marsden,  1  Sw.  &  T.  542 ;  Jones  v.  Nicolay,  2  Rob.  288. 

A  cheque  to  take  effect  after  death.  Bartholomew  v. 
Henley,  3  Phillim.  317. 

A  letter.  Denny  v.  Barton,  2  Phillim.  575 ;  In  bonis 
Mundy,  2  Sw.  &  T.  119 ;  0  W.  R.  171. 

A  paper  containing  wishes  and  a  dying  request.  In 
bonis  Lowry,  5  N.  of  C,  619 ;  In  bonis  Mundy,  2  Sw.  &  T. 
119. 

A  deed  of  gift  to  take  effect  at  death.  Ha.bergha.m  v. 
Vincent,  2  Ves.  J.  204;  4  B.  C.  C.  355;  Thorold  v.  Thorold, 
1  Phillim.  1 ;  Shergold  v.  Shergold,  cit.  ib.  10 ;  In  bonis 
Montgomery,  5  N.  of  C.  99 ;  In  bonis  Morgan,  1  P.  &  D. 
214 ;  Fielding  v.  Walshaiv,  27  W.  R.  492. 

An  instrument  to  take  effect  two  years  "  after  my  wife's 
death  if  she  survives  me."  In  bonis  Newns,  7  Jur.  N.  S. 
688. 

Where  there  is  nothing  to  show  that  an  instrument  has 
reference  to  the  death  of  the  person  executing  it,  it  cannot 
have  effect  as  a  will.  Glynn  v.  Oglander,  2  Hagg.  428 ; 
King's    Proctor  v.    Daines,    3    Hagg.   218;   Shingler  v. 
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Pemberton,  4  Hagg.  359 ;  Majoribanks  v.  Hovenden,  1 
Dm.  11. 

But  evidence  is  admissible  to  show  that  a  deed  or  other  Evidence 
instruQient  of  gift,  which  on  the  face  of  it  is  not  testa-  ^e*ntary 
meutary,  was  not  intended  to  operate  till  the  death  of^^*^^*^°°- 
the  person  executing  it.     Cock  v.  Cooke,  1  P.  &  D.  241 ; 
Robertson  v.  Smith,  2  P.  &  D.  43 ;  In  bonis  Coles,  2  P.  & 
D.  362;  In  bonis  Webb,  3  Sw.  &  T.  482;   10  Jur.  N.  S. 
709 ;  In  bonis  English,  3  Sw.  &  T.  580. 

And,  conversely,  evidence  is  admissible  to  show  that  an 
instrument  on  the  face  of  it  testamentary  was  not  intended 
to  be  a  will.  Nicholls  v.  N.,  2  Phillim.  180  ;  Lister  v. 
Smith,  3  Sw.  &  T.  282;  Trevelijan  v.  T.,  1  Phillim.  149  ; 
In  bonis  Nosiuorthy,  11  Jur.  N.  S.  570. 

An  instrument,  ex23ressing  merely   an  intention  of  in-  intention 
structing  a  solicitor  to  prepare  a  testamentary  instrument  ^jj^^^^ 
with  a  view  to  make  a  particular  legacy,  will  not  take  effect 
as  a  testamentary  instrument,  where  there  is  no  extraneous 
evidence  of  testamentary  intention.    Coventry  v.  Williains, 
3  Curt.  787. 

A  duly  executed  instrument  described  as  instructions  instruc- 
for  a  will  may  have  efiect  as  a  Avill  if  it  appears  that  it  *^?j^^  ^^^ 
was  intended  to  take  efiect  in  the  absence  of  a  more 
formal  instrument.  Bone  v.  Spear,  1  Phillim.  345  ;  Torre 
V.  Castle,  1  Curt.  308  ;  2  Moore  P.  C.  133 ;  Barwick  v. 
MuUings,  2  Hagg.  225  ;  Hattatt  v.  Hattatt,  4  Hagg. 
211. 

A  will  may  be  made  contingent  upon  the  happening  of  Contin- 
an  event,  so  that  if  the  event  does  not  happen  the  will  has  ^^^ 
no   effect.     Roberts    v.    Roberts,   2    Sw.   &   T.  337;   31 
L.  J.  P.  46. 

Thus,  if  the  testator  makes  his  will  conditional  upon  liis 
death  during  a  particular  period  which  he  survives,  the 
will  does  not  take  effect.  In  bonis  Porter,  2  P.  &  D.  22  ; 
III  bonis  Robinson,  2  P.  &  D.  171  ;  In  bonis  Lindsay,  2 
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P.  &  D.  459.     See  In  bonis  Thome,  4  Sw.  &  T.  36  ;  34 
L.  J.  P.  131. 

On  the  other  hand,  if  the  possibility  of  deatli  during 
a  particular  period  is  given  as  the  reason  or  motive 
why  the  testator  makes  his  will,  it  is  not  contingent 
upon  the  happening  of  the  death  during  that  period. 
In  bonis  Dohson,  1  P.  &  D.  88;  In  bonis  Martin,  1  P. 
&  D.  380  ;  In  bonis  Mayd,  29  W.  R.  214. 

A  testator  may  give  to   a  third   person   the   option  of 

deciding  whether  a  testamentary  instrument  executed  by 

him  shall  take  effect  as  a  will  or  not.     In  bonis  Smith, 

1  P.  &  D.  717. 

Will  re-  ^  ^yil[  jg  j^^  oil  cases  revocable,  even  though  the  testator 

vocable.  ■      »        /-< 

may  declare  it  to  be  irrevocable.  Vyniors  Case,  8 
Co.  82a. 
Jointwills.  Persons  may  make  joint  wills,  which  are,  however, 
revocable  at  any  time  by  either  of  them  or  by  the 
survivor.  Hobson  v.  Blachburn,  1  Add.  274 ;  In  bonis 
Stracey,  Dea.  &  S.  6 ;  In  bonis  Lovegrove,  2  Sw.  &  T. 
453. 

A  joint  will  may  be  made  to  take  effect  after  the  death 
of  both  testators;  and  if  the  joint  will  is  not  a  disposition 
by  each  testator  of  his  own  property,  but  a  disposition 
of  joint  property  after  the  death  of  the  survivor,  the  will 
cannot  be  proved  till  the  death  of  the  survivor.  In  bonis 
Raine,  1  Sw.  &  T.  144. 

In  ordinary  cases  a  joint  Avill  is  looked  upon  as  the 
Avill  of  each  testator,  and  may  be  proved  on  the  death  of 
one.  In  bonis  Stracey,  1  Jur.  N.  S.  1197;  Dea.  &  S.  G  ; 
In  bonis  Miskclly,  I.  R.  4  Eq.  62,  where  In  bonis  Raine 
is  disapproved. 
Mutual  It  seems  that  two  persons  may  agree  to  make  mutual 

wills,  which  remain  revocable  during  the  joint  lives  by 
either  with  notice  to  the  other,  but  become  irrevocable 
after  the  death  of  one  of  them  if  the  survivor  takes  advan- 
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tage  of  the  provisions  made  by  the  other.  Dufonr  v. 
Pereira,  1  Dick.  419  ;  2  Harg  Jur.  Arg.  272  ;  2  Harg.  Jur. 
Ex.  101 ;  see  3  Ves.  416  ;  Lord  Walpole  v.  Lord  Orford, 
3  Ves.  401 ;  Deinjssen  v.  Modcrt,  L.  R.  4  P.  C.  236  ; 
Diati  V.  De  Lievera,  5  App.  C.  123,  P.  C. 
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CHAPTEH  III. 

TESTAMENTARY    CAPACITY. 

General  A  TESTATOR  miist,  at  the  time  of  making  his  will,  have 

capacity.  ^^^  understanding  of  the  nature  of  the  business  in  which 
he  is  engaged,  a  recollection  of  the  property  he  means  to 
dispose  of,  of  the  persons  who  have  a  claim  to  be  the 
objects  of  his  bounty,  and  the  manner  in  which  it  is  to  be 
distributed.  Harwood  v.  Baker,  3  Moo.  P.  C.  282 ;  Long- 
ford V.  Pardon,  1  L.  E.  Ir.  75. 

The  question  of  sanity  is  a  question  of  fact  and  there  is 
iw^/presumption.  that  a  testator  is  sane  till  the  contrary  is 
shown.  Sutt07i  V.  Sadler,  5  W.  R.  880  ;  3  C.  B.  N.  S.  87  ; 
Symes  v.  Green,  1  Sw.  &  T.  401;  Cleare  v.  Cleare,  1  P.  & 
D,  655. 
Delusions.  Where  a  testator  is  subject  to  delusions  with  regard  to 
persons  who  would  be  the  natural  objects  of  his  testa- 
mentary bounty,  his  Avill  made  while  he  is  under  the 
influence  of  such  delusions  is  invalid.  Deiv  v.  Clark,  3 
Add.  79;  5  Ptuss.  163;  Waring  v.  Waring,  6  Moo.  P.  C. 
341 ;  Smith  v.  Tebbitt,  1  P.  &  D.  398  ;  Boughton  v.  Knight, 
3  P.  &  D.  64 

Where  a  testator  is  subject  to  delusions,  which  leave 
the  general  power  of  understanding  unaffected  and  are 
wholly  unconnected  with  his  testamentary  dispositions, 
such  delusions  do  not  affect  his  capacity  to  make  a  will. 
Banks  v.  Goodfellorv,  L.  E.  5  Q.  B.  549 ;  Sr)iee  v.  Smee, 
5  P.  D.  84  ;  see  Jenkins  v.  Morris,  14  Ch.  D.  674. 
A  will  made  by  a  testator  after  he  has   been    insane 
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must  be  shown  to  have  been  made  after  his  recovery  or 
in  a  lucid  interval.  Groom  v.  Thomas,  2  Hagg.  433; 
A.-G.  V.  Parnther,  3  B.  C.  C.  443;  Hall  v.  Warren,  9 
Ves.  611 ;   Waring  v.  Wariiifj,  6  Moo.  P.  C.  341. 

Upon  the  question  whether  a  will  was  made  during  a  Lucid 

.  p      1  Ml         1  iuterval. 

lucid  interval,  the  rational  character  ot  the  will,  where 
it  is  prepared  by  the  testator  without  assistance,  is 
evidence  to  show  that  it  was  made  in  a  lucid  interval. 
Cartwright  v.  Cartwright,  1  Phillim.  90,  100;  White  v. 
Driver,  1  Phillim.  88  ;  Brogden  v.  Broivn,  2  Add.  44.5  ; 
Ayrey  v.  Hill,  2  Add.  210. 

Every  person  of  sound  mind  and  not  under  some  special 
disability  may  make  a  will. 

A  will  made  by  a  person  under  the  age  of  twenty-one  Infants, 
(unless  he  is    a    soldier  in  actual   military   service,  or   a 
mariner  or  seaman  at  sea)  is  invalid.     1  Vict.  c.  26,  s.  7 ; 
Sugd.  R.  P.  Stat.  330. 

Except  in  the  following  cases  a  married  woman  has  no  Married 

^  _  women. 

power  to  make  a  will : 

A  married  woman,  who  is  an  executrix,  may  make  a  l.  May 

continue 

will  and   appoint  an  executor   lor  the  purpose   oi   con-  representa- 
tinuing  the  representation  to  the  original  testator.    Scam-  gg'^ate!  ^^ 
mcll  v.  Wilkinson,  2  East  552 ;  Birkett  v.  Vandercom,  3 
Hag.  750;  In  bonis  Richards,  1  P.  &  D.  156. 

A  married  woman  may  dispose  by  will  of  the  legal  estate  2.  Will 
and  the  equitable  interest  in  lands  and  of  personal  estate  power. 
in  exercise  of  a  power.     Driver  v.  Thomjoson,  4  Taunt.  294 ; 
Willock  V.  Noble,  L.  K  7  H.  L.  580. 

A  will  made  by  a  woman  during  coverture  in  exercise  of 
a  power  given  to  her  by  the  settlement  made  on  her  first 
marriage,  may  be  exercised  during  that  or  any  subsequent 
coverture.  Burnet  v.  Mann,  I  Ves.  Sen.  156;  Haivksley 
V.  Barroiv,  1  P.  &  D.  147. 

In  the  case  of  realty,  where  a  married  woman  having  whether 
appointed  by  will  under  a  power  survives  her  husband  and  destroyed 
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by  con- 
veyance. 


3.  Will  of 
separate 

estate. 


Savings. 


Separate 
use  to 
arise  on 
contin- 
gency. 


takes  a  conveyance  to  herself,  the  conveyance  has  been  held 
to  execute  the  power  and  to  revoke  the  will.  Lawrences. 
Wallis,  2  B.  C.  C.  819 — the  decision  may  have  been 
influenced  by  the  old  doctrine,  that  a  will  of  lands  is 
revoked  by  an  alteration  of  the  estate  of  the  testator 
in  the  lands,  but  the  judgment  does  not  refer  to  this 
doctrine. 

In  the  case  of  personalty,  however,  it  has  been  held  that 
where  a  married  woman  having  made  a  will  under  a  power 
survives  her  husband  and  takes  an  assignment  of  the  fund 
over  which  the  power  extends  from  the  trustees,  the  will  is 
nevertheless  valid.  D'mgivell  v,  Askeiv,  1  Cox.  427 ; 
Clough  V.  Glough,  3  M.  &  K.  296.  These  cases  are  probably 
open  to  reconsideration. 

A  married  woman  can  dispose  by  will  of  personal  estate 
and  of  the  beneficial  interest  in  real  estate  when  settled  to 
her  separate  use.  Taylor  y.  Meads,  10  Jur.  N.  S.  16G  ;  34 
L.  J.  Ch.  203 ;  4  D.  J.  &  S.  597 ;  Pride  v.  Buhh,  7  Ch.  64 ; 
Hall  V.  Waterhouse,  10  Jur.  N.  S.  361 ;  5  Giff.  64. 

The  legal  estate  not  being  affected  by  the  separate  use 
cannot  be  disposed  of  by  Avill. 

The  accumulations  of  property  belonging  to  a  married 
woman  for  her  separate  use,. made  during  coverture  whether 
by  herself  or  a  trustee  for  her,  are  separate  estate  ;  accu- 
mulations made  after  the  husband's  death  are  not  separate 
estate,  and  will,  therefore,  not  pass  by  a  will  made  during 
coverture.  In  re  Wilson;  Menteith  v.  Campbell,  26  W.  R, 
848.     In  bonis  Tha.rp,  3  P.  D.  76. 

In  an  Irish  case  it  has  been  said,  that  a  married  woman 
has  no  power  of  disposition  over  property  given  to  her  for 
her  separate  use,  where  the  separate  use  is  only  to  arise  in 
certain  events.  See  Bestall  v.  Bunbury,  13  Ir.  Ch.  318, 
following  Mara  v.  Planning,  8  Ir.  Eq.  218.  Both  these 
cases  were,  however,  cases  of  contract  and  not  of  Avills. 
See  too,  Flower  v.  Bvller,  15  Ch.  D.  665. 
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Where  a  married  woman  has  a  power  to  appoint  if  she 
should  not  survive  her  husband,  and  an  absolute  interest 
to  her  separate  use  if  she  survives  him,  a  will  made  during 
coverture,  expressed  to  be  in  virtue  of  the  power  and 
of  every  other  power  enabling  her,  will  take  effect  upon 
the  separate  estate  if  she  survives  her  husband.  Bishop 
V.  Wall,  3  Ch.  D.  19-t. 

A   married   woman   may,   with  her   husband's   assent,  4.  Will 
dispose    by    will    oi    personal    property   not    settled    to  ^^,.^ 
her   separate   use    and    over   which    she   has    no    power 
of    appointment.     Willock  v.  Mhle,   L.  R.    8  Ch.  778; 
7  H.  L.  580. 

The  assent  of  the  husband  must  be  given  to  the  par- 
ticular will  with  knowledge  of  its  contents. 

It  is  said  in  Noble  v.  Willock,  8  Ch.,  p.  790,  that  the 
husband  may  withdraw  his  assent  until  he  has  either 
assented  to  probate  or  has  in  some  manner  acted  upon 
the  will. 

However,  in  Maas  v.  Sheffield,  1  Rob.  364,  it  was 
held  that  a  husband  having  given  his  assent  in 
writing  to  his  wife's  will  after  her  death,  but  before 
probate,  could  not  revoke  it.  The  case  is  probably  open 
to  reconsideration ;  see  In  honis  Cooper,  44  L.  T.  N.  S.  111. 

The  will  of  a  married  woman  requiring  her  husband's  Assent 
assent  becomes  invalid  by  his  death  in  her  lifetime,  (jeatk  ^ 
whether  he  has  assented  to  it  or  not.  Price  v. 
Parker,  15  Sim.  198;  Trimmell  v.  Fell,  16  B.  537; 
Willock  V.  Kohle,  L.  R.  2  P.  &  D.  276;  8  Ch.  778; 
7  H.  L.  580.  In  re  Wilson,  Menteith  v.  Campbell,  26 
W.  R.  848. 

The  wife  of  a  person  banished  for  life  by  Act  of  Par-  wife  of 
liament  {a),  or  attainted  (b),  and   the  wife   of  an   alien  feion.^" 
enemy  (c),  and  of  a  convict  transported  for  life,  though  he 
has  received  a  conditional  pardon  {d),  is  for  testamentary 
purposes  a  feme  sole  as  regards  property  vested  in  her 
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after  her  husband's  disability  has  been  incurred.  Countess 
of  Portland  v.  Prodgers,  2  Vern.  104  (a) ;  Newsome  v. 
Bowyer,  8  P.  W.  37  (6) ;  Deerly  v.  Mazarine,  1  Salk. 
116  {c) ;  Be  Martin,  2  Rob.  405  ;  15  Jur.  686  ;  In  bonis 
Coimrd,  11  Jur.  N.  S.  569  ;  24  L.  J.  P.  120  {d). 

The  wife  of  a  convict  transported  for  years  would  seem 
to  be  in  the  same  position  notwithstanding  Gjomhs  v. 
Queen's  Proctor,  2  Rob.  547,  which  was  not  decided  on 
the  ground  that  the  sentence  was  onl}'  for  years  and  is 
inconsistent  with  Re  Harrington  Trusts,  29  Beav.  24  ; 
Atlee  V.  Hook,  23  L.  J.  Ch.  776. 
Aliens.  By   the    Naturalization    Act,    1870,     33    Yict.    c.    14, 

which  is  not  retrospective,  real  and  personal  property 
may  be  taken,  acquired,  held,  and  disposed  of  by 
an  alien  in  the  same  manner  in  all  respects  as  by  a 
natural  born  British  subject.  See  Sharp  v.  St.  Sauveur, 
7  Ch.  343. 
Traitors,  There  appears  never  to  have  been  any  testamentary 
suicides!^  incapacity  as  such,  affecting  traitors,  felons  or  suicides. 
They  were  not  incapable  of  making  wills,  they  were  only 
incapable  of  disposing  of  such  property  as  was  forfeited 
for  their  offence. 

Thus  a  felo  de  se  could  make  a  will  of  realty  which  was 
not  forfeited,  and  could  also  appoint  an  executor  by  will. 
Norris  v.  Chamhres,  7  Jur.  N.  S.  59 ;  In  bonis  Bailey, 
2  Sw.  &  T.  156. 
Forfeiture  By  33  &  34  Vict.  c.  23  forfeiture  and  escheat  for  treason 
and  felony  is  abolished,  and  section  8  enacts  that  every 
convict  shall  be  incapable  during  the  time  while  he  shall 
be  subject  to  the  operation  of  the  Act  of  alienating  or 
charging  any  property,  or  of  making  any  contract. 

Sections  9 — 17  contain  provisions  for  the  administration 
of  the  convict's  property  by  administrators,  and  section  18 
provides  that  the  property  shall  be  invested  and  accumu- 
lated for  the  benefit  of  the  convict  and  his  heirs  and  legal 
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personal  representatives,  and  shall  revest  in  tlie  convict 
upon  his  ceasing  to  be  subject  to  the  operation  of  the  Act, 
or  his  heirs  or  legal  personal  representatives. 

The  Act  appears  to  leave  the  testamentary  power  of  a 
convict  untouched,  and  it  would  seem  therefore  that  a 
convict  may  now  dispose  of  his  property  by  will. 

By  42  &,  43  Vict.  c.  59,  s.  3,  outlawry  in  any  civil  pro-  Outlawry. 
ceeding  is  abolished. 
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CHAPTER  IV. 

REQUISITES    FOR    A    VALID    WILL. 

Know-  No  will   can  be  valid  of  which  the  testator  does  not 

contents,    know  and  approve  the  contents.     Barry  v.  Butlin,  2  Moo. 
P.  C.  480 ;  In  bonis  Duane,  8  Jur.  N.  S.  752 ;  31  L.  J.  P. 
173;  Sutton  v.  Sadler,  3  C.  B.  N.  S.  87  ;  26  L.  J.  C.  P. 
284 ;  HastilovJ  v.  Stohie,  1  P.  &  D.  G4  ;  Cleare  v.  Gleare, 
ib.  655  ;  In  bonis  Hunt,  23  W.  R.  553  j  3  P.  «&  D.  250  ; 
overruling  Gtinliffe  v.  Cross,  3  Sw.  &  T.  37 ;  32  L.  J.  P.  68. 
Delegation      A  testator  cannot,  therefore,  delegate  his  testamentary 
mentary     power  to  another  person  ;  that  is  to  say,  he  cannot  adopt 
power.        ^^j  execute  a  will  made  for  him  without  knowing  its  con- 
tents.    Hastilow  V.  Stohie,  1  P.  &  D.  64 ;  Cleare  v.  Cleare, 
ib.  655.     See  ante,  p.  12. 
Legatee  Where  a  person  writes  or  prepares  a  will  under  which  he 

preparing  n      •      a-  -i  •  ^  i  i  -n 

will  must    takes  a  benefit,  it  lies  upon  him  to  show  that  the  will  or 
^^°^.        the  particular  clause  under  which  he  takes  a  benefit,  ex- 
ledge,        presses  the  true  will  of   the  testator.     The  evidence  of 
the  beneficiary  alone   is  insufficient.     Pashe  v.   Ollatt,  2 
Phillim.  323;  Ingram  v.   Wtjatt,  1  Hagg.  388;  Billing- 
hurst  V.  Vichers,  1  Phillim.  187 ;  Baker  v.  Batt,  2  Moo. 
P.  C.  317  ;  Scoular  v.  Ploivright,  5  W.  R  99  ;  10  Moo.  P.  C. 
440;  Fulton  v.  Andrew,  L.  Pt.  7  H.  L.  448;  Hegarty  v. 
King,  5  L.  R  Ir.  249  ;  7  ib.  18. 
Fiduciary       But  the  influence  of  a  person  standing  in  a  fiduciary 
relation  to  the  testator  may  lawfully  be  exerted  to  obtain 
a  will  or  legacy,  so  long  as  the  testator  thoroughly  under- 
stands what  he  is  doing  and  is  a  free  agent;   and  the 
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burden  of  proof  of  luiJue  influence  lies  upon  those  who 
assert  it.  Hindson  v.  Wetherill,  6  D.  M.  &  G.  301  ; 
WalJi^er  v.  Smith,  29  B.  394 ;  Parjitt  v.  Lawless,  2  P.  &  D. 
4C2. 

The  rules  therefore  applicable  in  the  case  of  gifts  hiter 
vivos  to  persons  standing  in  a  fiduciary  relation  to  the 
donor  do  not  apply  to  wills.  In  the  case  of  gifts  inter 
vivos,  such  persons  have  to  show  not  only  that  the  donor 
intended  to  give,  but  that  his  intention  was  not  influenced 
by  the  donee,  a  burden  of  proof  which  in  most  cases  it  is 
practically  impossible  to  discharge,  at  any  rate  so  long  as 
the  fiduciary  relation  subsists. 

To  establish  a  case  of  undue  influence,  it  must  be  shown  Undue 
that  fraud  or  coercion  has  been  practised  on  the  testator 
in  relation  to  the  will  itself,  not  merely  in  relation  to  other 
matters  or  transactions.  Boyse  v.  Rosshorough,  6  H.  L.  2  ; 
Hall  V.  Hall,  1  P.  &  D.  481.  See  Longford  v.  Purdon,  I 
L.  R  Ir.  75. 

If  a  testator  is  prevented  by  threats  from  altering  his 
will,  the  Court  of  Probate  may,  if  the  case  is  proved, 
declare  the  persons  exercising  the  coercion  trustees  of  the 
benefits  they  take  under  the  will.  Betfs  v.  Doughty,  5 
P.  D.  26. 

A  will  which  has  been  read  over  to  the  testator,  or  the  Will  read 
contents  of  which  have  been  brought  to  his  notice  before 
execution,  must,  in  the  absence  of  fraud  or  coercion,  be 
presumed  to  have  been  approved  by  him.  Guardhouse  v. 
Blachhurn,  1  P.  &  D.  109  ;  Goodacre  v.  Smith,  ib.  359 ; 
Attcr  V.  Atkinson,  ib.  665. 

Clauses   introduced   into  a  will    by  fraud,  accident  or  Fraud  and 
mistake,  without  the  knowledge  of  the  testator,  will  be 
struck  out  of  the  will.     In  bonis  Wray,  I.  R.  10  Eq.  267 ; 
In  bonis  Duane,  2  Sw.  &  T.  590;  31  L.  J.  P.  173;  In 
bonis  Oswald,  3  P.  &  D.  162. 

But  where  a  testator  has  executed  a  will  with  knowledge 
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of  the  contents,  nothing  can  be  added  or  omitted  from  it 
after  his  death  on  the  ground  of  mistake.  In  bonis  Davy, 
1  Sw.  &  T.  2G2 ;  Guardhouse  v.  Blackburn,  1  P.  &  D.  109  ; 
Harter  v.  Barter,  3  P.  &  D.  11. 

Where  a  residuary  legatee  prepares  the  will  and  is 
directed  to  give  further  legacies  which  he  purposely  omits, 
and  at  the  time  when  the  will  is  read  over  and  executed  the 
further  legacies  are  not  present  to  the  mind  of  the  testator 
as  tiie  residuary  legatee  knows,  the  will  will  nevertheless 
be  admitted  to  probate.     Mitchell  v.  Gard,  3  Sw.  &  T.  75. 

The  remedy  in  such  a  case  would  appear  to  be  to  have 
the  residuary  legatee  declared  a  trustee  so  far  as  regards 
the  legacies  omitted.  As  to  whether  such  a  declaration 
must  be  obtained  in  the  Probate  Division  at  the  time 
when  the  will  is  proved,  see  "post,  p.  69. 
Omission        The  Court  has,  it  seems,  power  to  direct  a  passage  con- 

of  scandal-  ,    •    •  ti     n         i  -in  ■, 

ous  pas-      tammg  a  gross  libel  to  be  omitted  from  the  probate  copy 


sas'es. 


of  the  will,  though  it  will  not  exercise  the  power  merely 
on  the  ground  tliat  the  charge  is  offensive  and  untrue.  In 
bonis  Wartnahy,  1  Rob.  423  ;  and  Marsh  v.  Marsh,  1  Sw.  & 
T.  528,  536,  passages  omitted.  Curtis  v.  Curtis,  3  Add.  33  ; 
and  In  bonis  Honyiuood,  2  P.  &  D.  25 1 ,  omission  refused. 

Proof  by  A  will  perfect  on  the  face  of  it  and  signed  by  the  tes- 
tator and  having  an  attestation  clause  reciting  that  the 
will  has  been  signed  and  declared  by  the  testator  as  his 
last  will,  in  the  presence  of  two  witnesses,  present  at  the 
same  time,  who  in  his  presence,  and  in  the  presence  of 
each  other,  have  thereunto  set  their  names  as  witnesses 
thereto,  and  signed  by  the  witnesses  accordingly,  is  prima 
facie  valid,  and  probate  may  be  obtained  on  the  oath  of 
the  executor  only.     Williams  on  Executors,  7th  ed.  330. 

Affidavit         In  the  absence  of  an  attestation  clause,  or  if  the  attesta- 

®^^'  tion  clause  does  not  state  the  performance  of  the  necessary 

ceremonies,  the  will  must  be  proved  by  an  affidavit  of  one 

of  the  witnesses.     Bryan  v.  White,  2  Rob.  315;  Belbin 
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V.  Skeats,  1  Sw.  &  T.  148  ;  Boivman  v.  Hodgson,  1  P.  &  D. 
3(52  ;  In  bonis  Wihon,  1  P.  &  D.  209. 

If  no  evidence  is  obtainable  from  the  attesting  witnesses,  Attesting 

witnesses 

the  Will  Will  be  presumed  to  have  been  duly  executed,  even  dLad. 
in  the  absence  of  an  attestation  clause.  Burgoyne  v.  Slwtv- 
ler,  1  Pob.  5;  In  bonis  Luffman,  o  N.  of  C  183  ;  In  bonis 
Dickson,  6  N.  of  C.  278;  Vinnicomb  v.  Butler,  13  W.  R 
392  ;  /'ji  bonis  Nicks,  34  L.  J.  P.  30  ;  In  bonis  Rees,ib.  56  ; 
Foot  V.  Stanton,  1  Dea.  19;  2  Jur,  N.  S.  380  ;  In  bonis 
Torre,  8  Jur.  N.  S.  494;  In  bonis  Puddephatt,  2  P.  &  D. 
97 ;  see  In  bonis  Jones,  46  L.  J.  P.  80 ;  Clarke  v.  Clarke, 
5  L.  R.  Ir.  47. 

Declarations  by  a  testator  that  he  has  duly  executed  his  Declara- 

.-,..,-,  .  ,  r     ■  ^  ■         tions  by 

Will  are  inadmissible  as    evidence   of    its  due   execution,  testator. 

In  bonis  Ripley,  1  Sw.  &  T.  68  ;  see  1  P.  D.  227. 

By  the  Wills  Act  (1  Vict.  c.  26),  section  8,  it  is  enacted  Wills  Act, 

s.  8. 
that  no  will  shall  be  valid  unless  it  shall  be  in  writing  and 

executed  in  manner  thereinafter  mentioned. 

The  requirements   as  to  execution  are  as  follows: — in  1.   Signa- 

the  first  place  the  will  must  be  signed  at  the  foot  or  end  testator. 

thereof  by  the  testator,  or  by  some  other  jDerson  in  his 

presence  or  by  his  direction. 

The  signature  of  the  testator  must  be  intended  as  an  Intention 
.  ,,     1  -n         ,      .  ,  „  to  execute 

act  01  execution  oi  the  wiil.     A  signature  to  each  page  of 

the  will,  where  the  last  page  is  left  unsigned,  is  not  printd 

facie  a  sufficient  execution.     Siveetland    v.  Saeetland,  4 

Sw.  &  T.  6 ;  Burke  v.  Moore,  I.  E.  9  Eq.  609 ;  In  bonis 

Maddock,  3  P.  &  D.  169. 

The    mark    of    the    testator   is    a    sufficient    signature  Maik, 
whether  he  can  write  or  not.     Baker  v.  Dening,  8  A.  &  E. 
94;  Wilson  v.  Beddard,  12  Sim.  28;  In  bonis  Bryce,  2 
Curt.  325 ;  In  bonis  Amiss,  2  Rob.  116  ;  In  bonis  Douce 
2  Sw.  &  T.  593;  In  bonis  Clarke,  1  Sw.  &  T.  22. 

A  stamped_name  is  sufficient.     Jenkyns  v.  Gaisford,  3 
Sw.  &  T.  93  ;  11  W.  R.  854. 
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Assumed  Signature  in  an  assumed  name  is  sufficient.  In  bonis 
Glover,  5  N.  of  C.  553 ;  In  bonis  RicMing,  2  Rob.  339 ; 
In  bonis  Clarke,  1  Sw.  &  T.  22;  In  bonis  Douce,  2  ih. 
593. 

Seal.  A  seal  is  not  sufficient.     Smith  v.  Evans,  1  Wils.  313  ; 

Grayson  v.  Atkinson,  2  Ves.  Sen.  459 ;  Ellis  v.  Smith,  1 
Ves.  J.  13,  15;  Wright  y.  Wakeford,  17  Ves.  459.  The 
case  of  Lemayne  v.  Stanley,  3  Lev.  1 ;  1  Freem.  538,  is 
overruled. 

Dry  pen.  Passing  a  dry  pen  over  a  written  signature  is  not 
enough.  Casement  v.  Fulton,  5  Moo.  P.  C.  130;  Playne 
v.  Scriven,  1  Rob.  772 ;  see  Kevil  v.  Lynch,  I.  R.  9 
Eq.  249. 

Signature       Another  person,  though  he  may  be  also  an  attesting 

by  agent.         .  ,      , .  .  . 

Witness,  may  by  the  testator  s  direction  sign  the  testator's 
name,  or  impress  a  stamp  with  the  testator's  name  engraved 
on  it,  or  sign  his  own  name  on  behalf  of  the  testator. 
Jenkyns  v.  Gaisford,  11  W.  R.  854;  3  Sw.  &  T.  93; 
Clark's  Case,  2  Curt.  329 ;  In  bonis  Bailey,  1  Curt.  914  ; 
Smith  V.  Harris,  1  Rob.  262. 
Connec-  The  sheets  of  which  a  will  consists  need  not  be  severally 

tion  of  .  . 

signature    Signed  by  the    testator    nor    be  connected  together,  but 

^^         ■   they   must  be   in   the   same  room  where   the  execution 

took  place.     Gregory  v.  Queen's  Proctor,  4  N.  of  C.  G20 ; 

Marsh  v.  Marsh,  1  Sw.  &  T.  528;  Bond  v.   Seawell,  3 

Burr.  1773. 

But  the  signature  must  be  physically  connected  with 
the  will.  In  bonis  Horsford,  3  P.  &  D.  211 ;  In  bonis 
M'Key,  I.  R.  11  Eq.,  220. 
Position  of  By  the  Wills  Act  Amendment  Act,  1852  (15  &  16  Vict. 
°  ■  c.  24),  section  1,  it  is  provided  that  a  will  shall  be  valid  if 
the  signature  shall  be  so  placed  at  or  after  or  following  or 
under  or  beside  or  opposite  to  the  end  of  the  will,  that  it 
shall  be  apparent  on  the  face  of  the  will  that  the  testator 
intended  to  give  effect  by  such  his  signature  to  the  writing 
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signed  as  his  will  ((0)  ^^'^  i^o  will  shall  be  affected  by  the 
circumstance  that  the  signature  shall  not  follow,  or  be 
immediately  after  the  foot,  or  end  of  the  will,  or  by  the 
circumstance  that  a  blank  space  shall  intervene  between 
the  concluding  word  of  the  will  and  the  signature,  or  by 
the  circumstance  that  the  signature  shall  be  placed  among 
the  words  of  the  testimonium  clause,  or  of  the  clause  of 
attestation  (6),  either  with  or  without  a  blank  space  inter- 
vening, or  shall  follow  (c)  or  be  after,  or  under,  or  beside 
the  names  or  one  of  the  names  of  the  subscribing  witnesses, 
or  by  the  circumstance  that  the  signature  shall  be  on  a 
side  or  page  or  other  portion  of  the  paper  or  papers  con- 
taining the  will  whereon  no  clause,  or  paragraph,  or  dis- 
posing part  of  the  will  shall  be  written  (c?)  above  the  signa- 
ture, or  by  the  circumstance  that  there  shall  appear  to  be 
sufficient  space  (e)  on  or  at  the  bottom  of  the  preceding- 
side  or  page,  or  other  portion  of  the  same  paper  on  which 
the  will  is  written  to  contain  the  signature.  In  bonis 
Jones,  34  L.  J.  P.  41  ;  4  Sw.  &  T.  1 ;  In  bonis  Williains, 
1  P.  &  D.  4 ;  In  bonis  Coombs,  1  P.  &  D.  302  (a) ;  In  bonis 
Walker,  2  Sw.  &  T.  354  ;  In  bonis  Casmore,  1  P.  &  D.  653 ; 
In  bonis  Pearn,  1  P.  D.  70  (b) ;  In  bonis  Piiddephatt,  2 
P.  &  D.  97;  In  bonis  Horsford,  3  P.  &  D.  211  (c) ;  In 
bonis  Wright,  34  L.  J.  P.  104 ;  4  Sw.  &  T.  35  ;  Hunt  v. 
Hunt,  1  P.  &  D.  209  ;  In  bonis  Archer,  2  P.  &  D.  252  ;  In 
bonis  Wotton,  3  P.  &  D,  159  (d);  In  bonis  Williams,  1 
P.  &  D.  4  (e). 

The  same  section  enacts  that  no  signature  shall  be  Words 
operative  to  give  effect  to  any  disposition  or  direction  sio-nature. 
which  is  underneath  or  which  follows  it,  nor  shall  it  give 
effect  to  any  disposition  or  direction  inserted  after  the 
signature  shall  be  made.  See  In  bonis  Greator,  2  Jur. 
N.  S.  1172 ;  In  bonis  Dalloiv,  1  P.  &  D.  189 ;  In  bonis 
Ain^worth,  2  P.&  D.  151  ;  In  bonis  Dearie,  39  L.  T.  N.  S. 
93 ;  In  bonis  Arthur,  2  P.  &  D.  273. 
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If  the  signature  of  the  testator  intended  to  be  in  execu- 
tion of  the  will  is  followed  by  words  intended  to  form 
part  of  the  will,  effect  may  be  given  to  the  part  of  the 
will  preceding  the  signature,  if  that  part  in  effect  constitutes 
the  whole  of  the  dispositive  portion  of  the  will.  Keating 
V.  Brooks,  2  Curt.  421 ;  4  N.  of  C.  260 ;  In  bonis  Davis, 
3  Curt.  748 ;  In  bonis  Cotton,  6  N.  of  C.  307;  1  Kob.  658  ; 
see  In  bonis  Topham,  7  N.  of  C.  272  ;  2  Rob.  189 ;  Siueet- 
land  V.  Sweetland,  4  Sw.  &  T,  6,  in  which  case  the  question 
was  whether  there  was  a  due  execution  of  any  part  of 
the  will. 

The  same  rule  applies  if  the  words  following  the  signature 

contain  unimportant  bequests  or  appoint  executors  only. 

In  bonis  Standley,  7  N.  of  C.  69  ;   1  E,ob.  755 ;  In  bonis 

Amiss,  7  N.  of  C.  274 ;  2  Rob.  116. 

2.  Signa-        In   the  second  place,  the   signature  shall  be   made   or 
ture  must         i  i     i       i    i  i        ,  •        -, 

be  wit-       acknowledged  by  the  testator  m  the  presence  oi  two  or 

nesse  .       j^^gre  witnesses  present  at  the  same  time. 

The  signature  of  the  testator  must  be  written  or  acknow- 
ledged by  the  testator  in  the  presence  of  both  witnesses 
together,  before  either  of  them  attest  and  subscribe  the 
will.  In  bonis  Allen,  2  Curt.  331  ;  In  bonis  Olding,  ib. 
865;  In  bonis  Byrd,  3  Ih.  117;  Moore  v.  King,  ib.  243, 
Pennant  v.  Kingscote,  ib.  643  ;  In  bonis  Summers,  2 
Rob.  295 ;  Cooper  v.  Bockett,  3  Curt.  648 ;  4  Moo.  P.  C. 
419;  Hindmarsh  v.  Charlton,  1  Sw.  &  T.  433  ;  8  H.  L.  160. 

Will  not         The  Wills  Act   (1  Vict.  c.  26),  s.  14,  provides  that  if 

void  for  '  _       * 

incom-        any  person  who  shall  attest  the  execution  of  a  will  shall, 
of  witness.  ^^  ^^^^  time  of  the  execution  thereof  or  at  any  time  after- 
wards, be  incompetent  to  be  admitted  a  witness  to  prove 
the  execution  thereof,  such  will  shall  not,  on  that  account, 
be  invalid. 

Section  15  enacts  in  effect  that  a  will  attested  by  a 
beneficiary  under  the  will  is  valid,  though  the  gift  to  the 
attesting  witness  is  void. 
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Section  16  enacts  that,  in  case  by  any  will  any  real  or 
personal  estate  shall  be  charged  with  any  debt  or  debts, 
and  any  creditor,  or  the  wife  or  husband  of  any  creditor, 
whose  debt  is  so  charged,  shall  attest  the  execution  of 
such  will,  such  creditor,  notwithstanding  such  charge,  shall 
be  admitted  a  witness  to  prove  the  execution  of  such  will, 
or  to  prove  the  validity  or  invalidity  thereof 

Section  17  enacts  that  no  person   shall,  on  account  of 

his  being  an  executor  of  a  will,  be   incompetent  to  be 

admitted  a  witness  to  prove  the  execution  of  such  will  or 

a  witness  to  prove  the  validity  or  invalidity  thereof. 

Where  the  testator  writes  something  on  the  will  in  the  «•  Signa- 
,  1  -n    •    ^'^^^  made 

presence  of  the  witnesses  summoned  to  attest  the  will,  it  in  presence 

will  be  presumed  that  he  wrote  his  signature,  though  the  nesses! 

witnesses  may  not  see  the  signature  and  may  not  know 

that  the  document  is  his  will.     Smith  v.  Smith,  1  P.  & 

D.  148. 

The  acknowledgment  may  be  by  gestures.      In  bonis  b.  Ac- 
Davies,  2  Rob.  337;  In  bonis  Owston,  10  W.  R.  410.  mentof" 

Acknowledgment  by  a  third  person  in   the  hearing  of  aif eadv"^^^ 

the  testator,  and  acquiesced  in  by  him,  is  an  acknowledg-  made. 

ment  by  the  testator.     In  bonis  Jones,  Dea.  &  Sw.  .") ;  In 

bonis  Bosanquet,  2  Rob.  577;  Faulds  v.  Jackson,  6  N.  of 

C,  supp.  12 ;  Inglesant  v.  Inglesant,  3  P.  &  D.  172. 

It  is  clear  that  if  the  will  is  acknowledged  to  be  the  wm  ac- 
,  .  .  know- 

testator  s  will,  and  the  witnesses  see  the  signature  oi  the  lodged ; 

testator,  that  is  sufficient.      In  bonis  Dinmore,   2  Rob.  g^en^*"'^^ 

641 ;  In  bonis  Philpot,  3  N.  of  C.  2. 

Further,   if   the   testator  acknowledges  a  document  as  Will 

nis  Will,  or  gives  the  witnesses  to  understand  that  it  is  ledged ; 

his  will,  it  is  not  necessary  that  he  should  expressly  acknow-  not'seen! 

ledsje  his  signature,  or  even  that  the  witnesses  should  see 

the  signature,  if  there  is  nothing  on  the  face  of  the  will 

to  lead  to  the  presumption  that  the  signature  was  added 

afterwards.     Lloyd   v.  Roberts,  12   Moo.   P.  C.   158;    In 
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bonis   Warden,   2    Curt.  384 ;    Blake  v.  Kni(jJit,  3  Curt. 
547;   G^uiUlm  v.   Gwilllm,  3  Sw.  &  T.  200;    29   L.  J. 
Prob.  81;  In  bonis  Huckvale,  1  P.  &  D.  875;   Cooper  v. 
Bockett,  3  Curt.- 648;  4  Moo.  P.  C.  419;  Beckett  v.  Hoive, 
2  P.  &  D.  1 ;  Kelly  v.  Keatinge,  I.  R.  5  Eq.  174  •  In  bonis 
Pearn,  1  P.  D.  71.     The  cases  of  Hudson  v.  Parker,  1 
Rob.  14 ;   In  bonis  Trinder,   8  N.  of  C.  275,  are  over- 
ruled. 
Signature       A  request  to  sign  a  paper  not  declared  to  be  a  will, 
not  a'c-       when  the  witnesses  see  the  signature  of  testator,  though 
leX^d        ^^  ^^  ^^^^  acknowledged  by  the  testator  as  his  signature,  is 
sufficient.     Keigioin  v.  Keigivin,  3  Curt.  607;    Gaze  v. 
Gaze,  3  Curt.  451  ;   In  bonis  Ashmore,  3  Curt.  756 ;  In 
bonis  Thomson,  4  N.  of  C.  643 ;  Faulds  v.  Jackson,  6  N. 
of  C.  suppl.  1 ;  Leech  v.  Bates,  6  N.  of  C.  704 ;  Inglesant 
V.  Inglesant,  3  P.  &  D.  172;  see,  however, /?i  bonis  Arthur, 
2  P.  &  D.  273. 
Signatiu-e       But  a  mere  request  to  witnesses  to  attest  an  instrument, 

not  seen ; 

will  not      the  nature  of  which   is  not  explained  to  them,  and  the 

LedgeT"  signature  to  which  they  do  not  see,  is  not  sufficient.  In 
bonis  Ashton,  5  N.  of  C.  548 ;  I71  bonis  Raiolins,  2  Curt. 
326 ;  In  bonis  Hammond,  3  Sw.  &  T.  90 ;  In  bonis 
Harrison,  2  Curt.  863  ;  In  bonis  Pearson,  33  L.  J.  P.  177; 
Ilott  V.  Genge,  3  Curt.  160,-  4  Moo.  P.  C.  265;  Hudson 
V.  Parker,  1  Rob.  14;  In  bonis  Trinder,  3  N.  of  C. 
275 ;  Shaw  v.  Neville,  1  Jur.  N.  S.  408 ;  In  bonis  Swin- 
ford,  1  P.  &  D.  630;  Pearson  v.  Pearson,  2  P.  &  D.  451 ; 
Fischer  v.  Popham,  3  P.  &  D.  246. 

When  the  testator's  will  is  signed  by  some  other  person 
by  his  direction,  the  signature  must  be  acknowledged  by 
the  testator  in  presence  of  two  witnesses ;  it  is  not  suffi- 
cient that  the  witnesses  see  the  signature  written  if  they 
are  not  present  when  the  testator  directs  the  signature  to 
be  made,  and  the  will  is  not  acknowledged  as  a  will. 
Burke  V.  Moore,  I.  R.  9  Ec[.  609. 
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In  the  third  place,  such  witnesses  shall  attest  and  sub-  ^-  Signa- 

J-  ture  by 

scribe  the  will  in  the  presence  of  the  testator,  but  no  form  witnesses. 
of  attestation  is  necessary. 

The  witnesses  must  subscribe  in  the  presence  of   the  Witnesses 

,.-,.,  .need  not 

testator,   but  they  need  not  subscribe  m  the  presence  oi  sign  in 
each   other.      White  v.   British  Museum,   6  Bing.  310;^^^^^.,^ 
Faulds  V.  Jack-son,  6  N.  of  C.  sup.  1 ;  In  bonis  Webb,  1  presence. 
Jur.  N.  S.  1096 ;  2  ib.,  309 ;  Sullivan  v.  Sullivan,  3  L.  R. 
Ir.  299 ;  see  Casement  v.  Fulton,  5  Moo.  P.  C.  14. 

The  witnesses  will  be  considered  to  have  subscribed  in  Presence 

of  the 

the  presence  of  the  testator  if,  under  the  circumstances,  testator. 
the  testator  might  have  seen  them  if  he  had  chosen  to 
look,  though  he  may  not  have  seen  them.  Shires  v. 
Glascock,  2  Salk.  688 ;  Davy  v.  Smith,  3  Salk.  395 ;  Todd 
V.  Winchelsea,  M.  &  Malk.  12 ;  1  C.  &  P.  488 ;  Casson  v. 
Dade,  1  B.  C.  C.  99 ;  Doe  v.  Manifold,  1  M.  &  S.  249  ; 
Winchelsea  v.  Wauchope,  8  Russ.  441 ;  In  bonis  Neioman, 

1  Curt.  914 ;  In  bonis  Ellis,  2  ib.,  395  ;  Neivton  v.  Clarke, 

2  ih.  320;  In  bonis  Colman,  3  ib.  118;  Tribe  v.  Tribe,  7 
N.  of  C.  132 ;  1  Rob.  775 ;  Norton  v.  Bazett,  Dea.  &  Sw. 
259  ;  2  Jur.  N.  S.  766  ;  3  Jur.  N.  S.  1084 ;  In  bonis  Trin- 
mell,  11  Jur.  N.  S.  248;  In  bonis  Piercy,  1  Rob.  278; 
Jenner  v.  Fjinch,  5  P.  D.  106. 

The  signatures  of  the  witnesses  need  not  be  in  any  Position  of 
particular  part  of  the  will,  if  it  appears  that  they  were 
intended  to  attest  the  operative  signature  of  the  testator. 
I7i  bonis  Davis,  3  Curt.  748 ;  In  bonis  Chamney,  1  Rob. 
757;  Roberts  v.  Phillii^s,  4  E.  &  B.  450 ;  In  bonis  Wilson, 
1  P.  &  D.  269 ;  In  bonis  Pearse,  1  P.  &  D.  382 ;  In  bonis 
Braddock,  1  P.  D.  433. 

But  the  signatures,  if  not  on  the  same  paper  as  the  Signatures 

1        •      n  1        •  1      •      must  be 

Will,  must  -be   on  a  paper  physically   connected   with   it.  connected 
III   bonis    West,  12  W.  R.   89;   In  bonis  Saunders,  31  ^i^^  will. 
L.  J.  P.   53  ;    Cook:  v.  Lambert.  32  L.  J.  P.  93 ;    3    Sw. 
&  T.  46  ;    In  bonis  Gausden,  2  Sw.  &  T.  362 ;    In  bonis 
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Intention 
to  attest. 


M'Kcy,   I.    R.  11  Eq.  220;  In  bonis  Braddock,  1  P.  D. 

433. 

Witnesses  The  witnesses  must  attest  the  signature,  which  is  intended 

must  _                            . 

attest _  as  an  execution  of  the  will;  and  where  there  are  several 

operative  .                         ,                        •           />            i           i 

siguature.  Signatures,  the  attestation  ot  any  but  that  intended  as  an 
execution  of  the  will  is  invalid  to  give  effect  to  the  will  or 
any  part  of  it.  In  bonis  Martin,  6  N.  of  C.  694;  1  Rob. 
712  ;  Eiom  V.  Franklin,  Deane  7,  1  Jur.  N.  S.  1220  ; 
Sweetland  v.  Sweetland,  4  Sw.  &  T.  6  ;  34  L.  J.  P.  42 ; 
13  W.  R.  504  ;  Phipjxs  v.  Hale,  3  P.  &  D.  166 ;  In  bonis 
Dilkes,  3  P.  &  D.  164. 

The  attesting  witnesses  must  subscribe  with  the  inten- 
tion, that  the  subscriptions  made  should  be  a  complete 
attestation  of  the  will,  and  evidence  is  admissible  to  show 
whether  such  was  the  intention  or  not.  In  bonis  Wilson, 
1  P.  &  D.  269  ;  In  bonis  Sharman,  1  P.  &  D.  661  ; 
Griffi^ths  V.  Griffiths,  2  P.  &  D.  300 ;  In  bonis  Mnrphy, 
I.  R.  8  Eq.  300. 

Adding  an  address  to,  or  correcting  a  signature  already 
made,  or  writing  a  Christian  name  when  the  witness  is 
unable  to  complete  his  signature,  is  insufficient.  In  bonis 
Trevanion,  2  Rob.  315;  14  Jur.  919;  Hindmarsh  v. 
Charlton,  1  Sw.  &  T.  433  ;  8  H.  L.  160 ;  In  bonis  Mad- 
dock,  3  P.  &  D.  169 ;  MConvilleY.  MCreesh,  3  L.  R.  Ir.  73. 

So  a  "witness  writing  the  name  of  a  second  witness 
opposite  the  mark  of  the  latter  cannot  be  said  to  sub- 
scribe.    In  bonis  Eynon,  3  P.  &  D.  92. 

A  signature  made  without  any  intention  of  attesting 
will  be  excluded  from  probate.  In  bonis  Sharman,  1  P. 
&  D.  661 ;  In  bonis  Murphj,  I.  R.  8  Eq.  300. 

Witnesses  need  not  sign  by  name  ;  initials,  or  a  descrip- 
tion, or  a  mark,  are  sufficient.  In  bonis  Christian,  2  Rob. 
110  ;  7  N.  of  C.  265  ;  In  bonis  Martin,  6  N.  of  C.  694  ;  In 
bonis  Sperling,  3  Sw.  &  T.  272  ;  12  W.  R.  354  ;  In  bonis 
Andss,  2  Rob.  116;  In  bonis  Ashmore,  3  Curt.  756, 


Form  of 
signature. 
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But  a  seal  is  insufficient.     In  bonis  Byrd,  3  Curt.  117. 

One  witn<iss  cannot  sign  for  another.  In  bonis  White, 
2  N.  of  C.  401 ;  In  bonis  Middleton,  83  L.  J.  P.  16  ;  Re 
Duggins,  39  L.  J.  P.  34. 

Nor  can  a  third  person  sign  for  a  witness.  In  bonis 
Cope,  2  Rob.  335  ;  Pryor  v.  Pryor,  29  L.  J.  P.  114. 

But  a  witness  or  a  third  person  may  guide  the  hand  of 
the  second  witness,  or  may  subscribe  for  the  witness  if  the 
witness  holds  the  top  of  the  pen  while  the  signature  is 
being  made  Harrison  v.  Elvln,  3  Q.  B.  117,  2  G.  »S:  D. 
769 ;  In  bonis  Frith,  4  Jur.  N.  S.  288 ;  27  L.  J.  P.  6 ; 
In  bonis  Lewis,  31  L.  J.  P.  153 ;  7  Jur.  N.  S.  688  ;  see 
In  bonis  Kilcher,  6  N.  of  C.  15. 

The  papers  found  at  the  testator's  death  to  compose  his 
will  must,  in  the  absence  of  proof  to  the  contrary,  be  pre- 
sumed to  be  the  will  executed  by  him.  Gregory  v.  Queen's 
Proctor,  4  N.  of  C.  620 ;  Marsh  v.  Marsh,  1  Sw.  &  T. 
528 ;  Rees  v.  Rees,  3  P.  &  D.  84. 
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ALTERATIONS,  INTERLI^JEATIONS  AND  ERASURES, 

Blank  It  is  immaterial  that  the  will   contains  blank  spaces 

spaces.  ^^  ^^^^  ^  blank  page.  Corneby  v.  Gihhons,  1  E,ob.  705. 
In  bonis  Rice,  I.  R.  5  Eq.  17G.  In  bonis  Wotton,  3 
P.  &  D.  159. 

Oral  and  written  declarations  of  a  testator  made  before 
or  after  the  execution  of  the  will  are  admissible  in  evidence 
for  the  purpose  of  showing  what  were  the  constituent  parts 
of  the  will  at  the  time  of  execution.  Gould  v.  lakes, 
1  P.  D.  6. 
Evidence        Where  a  will  contains  obliterations,  additions,  or  other 

when  .  .  .  , 

alterations  alterations,  evidence  must,  if  possible,  be  produced  to  show 
when  they  were  made.  In  boiiis  Hindmarch,  1  P.  &  D. 
807  ;  In  bonis  Duffy,  I.  R.  5  Eq.  506 ;  Moore  v.  Moore, 
I.  R.  6  Eq.  166. 

For  this  purpose  declarations  of  the  testator  with  regard 
to  his  testamentary  intentions  made  before  the  date  of  the 
will  are  admissible.  Doe  v.  Palmer,  15  Q.  B.  747.  In 
bonis  SyJces,  3  P.  &  D.  26  ;  Dench  v.  Dench,  2  P.  D.  60. 

The  fact  that  a  date  earlier  than  the  date  of  the  will  is 
annexed  to  alterations  is  not  alone  sufficient  to  show  that 
they  were  made  before  execution.  In  bonis  Adamson,  3 
P.  &  D.  253. 

Presiimp-        Alterations  made  in  ink  before  execution  will  be  pre- 

aitera-        sumed  to  be  final.     Gann  v.  Gregory,  3  D.  M.  &  G.  780; 

*i°°«-         Ihbott  V.  Bell,  35  B.  395. 
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Alterations  made  before  execution  in  pencdl,  the  will  Delibera- 

.  ...  .      ^  .,  .  tive  altera- 

being  written  in  ink,  are  primd  facie  deliberative,  and  the  tions. 
original  writing  will  have  effect.  Haivkes  v.  Hawkes,  1 
Hagg.  822 ;  Edward  v.  Astley,  ih.  490  ;  Ravenscroft  v. 
Hunter,  2  ih.  68  ;  Parkin  v.  Bainhridge,  3  Phillim.  321 ; 
Lavender  v.  Adams,  1  Add.  408;  BatemanY.  Pennington, 
3  Moo.  P.  C.  223 ;  Francis  v.  Groves,  5  H.  39 ;  In  bonis 
Hall,  2  P.  &  D.  256 ;  In  bonis  Adams,  ih.  367.  See  In 
bonis  Bellamy,  14  W.  K.  501. 

Alterations  and  additions  made  in  a  will  complete  with-  Presump- 
out  them  must  be  presumed,  in  the  absence  of  evidence,  date  of 
to  have  been  made  after  the  execution  of  the  will  or  any  '"^^teration. 
subsequent  codicil.     Cooper  v.  Bockett,  4  N.  of  C.  685 ;  4 
Moo.  P.  C.  419;  Simmons  v.  Rudall,  1   S.  N.  S.  115; 
Greville  v.  Tylee,  7  Moo.  P.  C.  320  ;  Gann  v.  Gregory,  3 
D.  M.  &  G.  780 ;  Doe  v.  Palmer,  16  Q.  B.  747;  Williams 
V.  Ashton,  1  J.  &  H.    115  ;  Christmas  v.    Whinyates,  3 
Sw.  &  T.  81 ;  In  bonis  Sykes,  3  P.  &  D.  26. 

Alterations  and  additions  made  in  a  will  which  would 
be  incomplete  without  them,  must  be  presumed  to  have 
been  made  before  execution.  In  bonis  Cadge,  1  P.  &  D. 
543 ;  Birch  v.  Birch,  1  Rob.  675  ;  6  N.  of  C.  581 ;  In  bonis 
Sivinden,  2  Rob.  192  ;  Greville  v.  Tylee,  7  Moo.  P.  C.  320 ; 
In  bonis  Birt,  2  P.  &  D.  214  ;  In  bonis  Adams,  ih.  367; 
In  bonis  King,  23  W.  R.  552.  See,  however.  In  bonis 
White,  30  L.  J.  P.  55. 

The  Wills  Act  (1  Vict.  c.  26),  s.  21,  enacts  that   no  Wills  Act, 

'  .  .  s.  21. 

obliteration,  interlineation,  or  other  alteration  made  in  any 

will  after  the  execution  thereof  shall  be  valid  or  have  any 
effect,  except  so  far  as  the  words  or  effect  of  the  will  before 
such  alteration  shall  not  be  apparent,  unless  such  alteration 
shall  be  executed  in  like  manner  as  hereinbefore  is  required 
for  the  execution  of  the  will ;  but  the  will,  with  such  altera- 
tion as  part  thereof,  shall  be  deemed  to  be  duly  executed  if 
the  signature  of  the  testator  and  the  subscription  of  the 
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witnesses  be  made  in  the  margin,  or  on  some  other  part  of 
the  will  opposite  or  near  to  such  alteration,  or  at  the  foot 
or  end  of  or  opposite  to  a  memorandum  referring  to  such 
alteration,  and  written  at  the  end  or  some  other  part  of 
the  will. 

An  alteration  opposite  which  the  testator  and  two 
witnesses  have  set  their  initials  in  the  margin  is 
sufficiently  executed  under  this  section.  In  bonis  Bleivitt, 
49  L.  J.  P.  31 ;  5  P.  D.  116 ;  see,  too.  In  bonis  Treeby,  3 
P.  &  D.  242;  In  bonis  Shearn,  50  L.  J.  P.  1.5. 
Oblitera-         Where  the  original  is   completely  obliterated  and  not 

tion  com- 
plete,         ascertainable,  the  will  must  be  considered  blank,  so  far  as 

the  obliteration,  interlineation  or  other  alteration  is  con- 
cerned. In  bonis  Jbbetson,  2  Curt.  337 ;  Toumley  v. 
Watson,  3  Curt.  761  ;  In  bonis  James,  1  Sw.  &  T.  238. 

The  Court  will  only  endeavour  to  discover  the  original 
by  the  use  of  glasses  or  similar  means,  and  not  by  the  use 
of  chemicals,  or  removal  of  any  substance  from  the  will. 
In  bonis  Beavan,  2  Curt.  369 ;  In  bonis  Horsford,  3 
P.  &  D.  211 ;  In  re  Nelson,  I.  E.  6  Eq.  569.  See  Lushing- 
ton  V.  Onslow,  6  N.  of  C.  183. 

It  appears  to  be  clear  that  no  external  evidence  would 
be  admitted  to  show  what  the  original  words  were,  except 
in  a  case  of  dependent  relative  revocation  (see  j^ost,  p.  39). 
In  bonis  Horsford,  3  P.  &  D.  211  ;  In  re  Nelson,  I.  R. 
6  Eq.  569.     See  Townley  v.  Watson,  3  Curt.  761. 
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REVOCATION. 

Section  18  of  the  Wills  Act  enacts  that  every  Avill  Will  to  be 
made  by  a  man  or  woman  shall  be  revoked  by  his  or  her  marriao-e/ 
marriage  (except  a  will  made  in  exercise  of  a  power  of 
appointment  when  the  real  or  personal  estate  thereby 
appointed  would  not  in  default  of  such  appointment  pass 
to  his  or  her  heir,  customary  heir,  executor,  or  adminis- 
trator, or  the  person  entitled  as  his  or  her  next  of  kin, 
under  the  Statute  of  Distributions). 

A  will,  though  made  in  contemplation  of  marriage,  is 
revoked  by  marriage.  In  bonis  Cadyivold,  1  Sw.  &  T.  34 ; 
Marston  v.  Doc  d.  Fox,  8  A.  &  E.  14 ;  Israel  v.  Rodon,  2 
Moo.  P.  C.  51 

A  will  made  in  exercise  of  a  power  is  not  revoked  by  Will  under 
marriage  where  the  heir,  executor,  or  administrator,  or 
statutory  next  of  kin,  would  not  in  all  events  take  in 
default  of  appointment.     In  bonis  Fenwick,  1  P.  &  D. 
319 ;  In  bonis  Worthington,  20  W.  R.  260. 

Nor  is  such  a  will  revoked  by  marriage  if  the  persons 
taking  in  default  of  appointment,  though  they  may  in 
fact  be  the  heirs  or  statutory  next  of  kin  of  the  donee  of 
the  power,  do  not  take  in  that  capacity  under  the  instru- 
ment creating  the  power. 

Thus  the  will  is  not  revoked  if  the  gift  in  default  of 
appointment  is  to  children  of  the  testator,  or  to  next  of 
kin  simply  instead  of  statutory  next  of  kin.  In  bonis 
Fitzroy,  1  Sw.  &  T.  133 ;  In  bonis  McVicar,  1  P.  &  D.  671. 

Where  the  limitation  of  real  estate  in  default  of  appoint- 

D  2 
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ment  is  to  the  donee,  lier  heirs  or  assigns,  the  will  is 
revoked  by  marriage.  Vaughan  v.  Vanderstegen,  2  Dr. 
165,  168. 
No  wUl  to  By  the  Wills  Act  (1  Vict.  c.  26),  s.  19,  it  is  enacted  that 
by  pre-  DO  wiU  shall  be  revoked  by  any  presumption  of  an  inten- 
sumption.  ^^^^  ^^  ^-^^  ground  of  an  alteration  of  circumstances. 
No  will  to  Section  20  enacts  that  no  will  or  codicil,  or  any  part 
but  by  thereof,  shall  be  revoked  otherwise  than  as  aforesaid,  or  by 
Tml7  another  will  or  codicil  executed  in  manner  hereinbefore 
codicil,       required,  or  by  some  writing  deelaring  an  intention  to 

or  by  de-  ^  '  ■^  ^    .  *  •         i  ■   i 

struction.  revoke  the  same,  and  executed  in  the  manner  m  which  a 
will  is  hereinbefore  required  to  be  executed,  or  by  the 
burning,  tearing,  or  otherwise  destroying  the  same  by  the 
testator,  or  by  some  person  in  his  presence,  and  by  his 
direction,  with  the  intention  of  revoking  the  same. 

Revocation  while  the  testator  is  of  unsound  mind  is  in- 
effectual, though  he  may  subsequently  recover.  Boiiase 
v.  Boi'Iase,  4  N.  of  C.  106 ;  Brunt  v.  Brunt,  3  P.  &  D.  37. 

A  will  left  in  the  possession  of  a  testator  who  subse- 
quently becomes  insane,  and  revoked  by  him,  must  be 
shown  to  have  been  revoked  while  he  was  of  sound 
mind,  Harris  v.  Berrall,  1  Sw.  &  T.  153  ;  Sprigge  v. 
Sprigge,  1  P.  &  D.  608. 

Revocation  is  in  all  cases  a  question  of  intention,  and  if 
the  act  done,  though  in  itself  sufficient  to  revoke  a  testa- 
doneanimo  mentary  instrument,  can  be  shown  to  have  been  done  for 

revocandi.  '' 

a  pur230se  other  than  revocation,  it  will  not  revoke  the 
instrument. 

Thus  destruction  of  a  will  on  the  erroneous  supposition 
that  it  is  invalid  (a),  or  that  it  has  been  revoked  or  become 
useless  (6),  or  that  another  instrument  is  valid  (c),  will  not 
effect  a  revocation.  Giles  v.  Warren,  2  P.  &  D.  401  (a) ; 
Scott  V.  Scott,  1  Sw.  &  T.  258 ;  Glarkson  v.  Clarkson,  2 
Sw.  &  T.  497 ;  31  L.  J.  P.  143 ;  In  bonis  Micldleton,  3 
Sw.  k  T.  583  ;  10  Jur.  N.  S.  1109  (6) ;  Hyde  Y.Hyde,  1  Eq. 
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Ab.  409;  Onions  v.  Tyrer,  1   P.  Wins.   845;  Ferrott  v. 
Perrott,  14  East,  423  ;  Dancer  v.  Orahh,  8  P.  &  D.  98  (c). 

Some  of  the  cases  above  cited  have  been  called  cases  of 
dependent  relative  revocation.  They  are  really  cases  in 
which  there  was  no  animus  revocandi  whatever.  The  in- 
struments were  destroyed,  not  with  a  view  to  revoke  them, 
but  because  the  testator  thought  they  had  been  revoked. 

In  the  same  way  the  destruction  of  a  codicil  which  has 
revived  a  revoked  will,  will  not  revoke  the  will  if  it 
appears  that  the  codicil  was  destroyed  on  the  supposition 
that  the  will  would  still  stand.  James  v.  Shrimpton,  1 
P.  D.  431. 

So,  too,  an  act  of  destruction  done  merely  for  the  pur- 
pose of  making  a  fair  copy  of  the  will,  or  to  improve  the 
handwriting,  has  no  revocatory  effect.  In  bonis  Kennett, 
2  N.  R.  461  ;  In  bonis  Applebee,  1  Hag.  144 ;  In  bonis 
Tozer,  2  N.  of  C.  11. 

A  revocation  made  with  a  view  of  making  or  reviving  Dependent 
some  other  disposition  will  only  take  effect  if  such  other  revocation, 
disposition   is   effectually   made   or   revived.     Onions   v. 
Tyrer,  1   P.  Wms.  345  ;  2  Vern.   742  ;  Prec.  Ch.  459 ;  1 
Eq.  Ab.  408  ;  Ex  parte  Ilchester,  7  Ves.  348,  372  ;  Lord 
Thynne  v.  Stanhope,  1  Add.  52. 

But  to  brinsf  the  case  within  this  doctrine  it  must 
appear  that  the  testator  considered  the  substitution  of 
some  valid  disposition  as  part  of  the  act  of  revocation  at 
the  time  when  the  act  was  done. 

The  mere  revocation  of  a  will,  followed  by  a  subsequent 
ineffectual  disposition,  will  not  set  up  the  original  will  if 
the  two  acts  are  not  so  connected,  that  it  can  be  said  the 
substitution  of  an  effectual  disposition  was  the  condition 
of  the  revocation  of  the  original  will.  In  bonis  Mitclie- 
son.  32  L.  J.  P.  202 ;  In  bonis  Weston,  1  P.  &  D.  633 ;  In 
bonis  Gentry,  3  P.  &  D.  SO. 

The  point  in  these  cases  is  not,  that  a  revoked  will  is  set 
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up  again,  if  a  subsequent  disposition  is  ineffectual,  but 
that  the  original  will  is  not  itself  intended  to  be  revoked, 
unless  or  until  an  effectual  disposition  of  the  property  is 
made.  See  Powell  v.  Powell,  1  P.  &  D.  209 ;  In  bonis 
Weston,  1  P.  &  D.  633  ;  Eckersley  v.  Piatt,  1  P.  &  D. 
281. 

In  cases  of  revocation  the  intention  of  the  testator  may 
always  be  proved  by  evidence, 
will  Thus,  if  a  will  is  shown  to  have  been  cancelled  for  the 

revoke  CI 

to  make     purpose  of  making  a  fresh  will,  the  original  will  is  not 
fresh  will,  revoked  if  no  fresh  will  is  made.     In  bonis  De  Bode,  5  N. 

of  C.  189 ;  In  bonis  Eeles,  2  Sw.  &  T.  600. 

Nor,  under  similar  circumstances,  is  the  old  will  revoked 

if  the  fresh  will,  though  made,  is  not  effectual.     Hyde  v. 

Mason,  Vin.  Abr.  Devise,  R.  2,  pi.  17;  Com.  451  ;  1  Lee, 

423,  note  {a) ;  Dancer  v.  Gi-abb,  3  P.  &  D.  98. 
To  set  up        Similarly,  a  will  cancelled  in  order  to  set  up  a  prior  will, 

prior  will.        i  •  i  ,   ,  .  ,         , 

which  cannot  be  so  set  up,  is  not  thereby  revoked.  Poivell 
V.  Powell,  1  P.  &  D.  209 ;  see  Dickinson  v.  Stuatman,  4 
Sw.  &L  T.  205 ;  Eckersley  v.  Piatt,  1  P.  &  D.  281 ;  In  bonis 
Weston,  1  P.  &  D.  633. 

Perhaps  where  a  will  is  cancelled  upon  the  execution  of 
another  invalid  instrument,  which  differs  from  the  can- 
celled will  only  in  matters  of  detail,  such  as  the  persons 
appointed  trustees,  the  fact  that  the  dispositions  in  the  two 
documents  are  the  same  would,  even  in  the  absence  of 
express  evidence  of  intention,  be  sufficient  to  show  that 
the  prior  will  was  only  intended  to  be  revoked  if  the  second 
instrument  was  effectual.  See  Onions  v.  Tyrer,  1  P.  Wms. 
345;  Short  v.  Smith,  4  East,  419;  In  bonis  Middleton, 
3  Sw.  &  T.  583. 
Oblitera-        Upon  the  same  principle,  when  the  amount  of  a  bequest 

tion  of  .        ,  ,.  -  '- 

part  of       IS  obliterated  after  the  execution  of  the  will,  and  a  differ- 

®s^^^-       ent,  even  though  it  may  be  a  smaller,  amount  is  written 

over  or  interlineated,  the  substituted  bequest,  being  incap- 
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able  of  taking  etfect,  the  original  be(j[uest  remains,  the 
inference  being  that  it  was  the  testator's  intention  to 
revoke  the  original  bequest  only  if  the  substituted  bequest 
was  effectually  made.  Brooke  v.  Kent,  3  Moo.  P.  C.  334, 
overruling /)^  bonis  Brooke,  2  Curt.  343;  Soar  v.  Dolman, 
3  Curt.  121,  overruling  S.  C.  in  nom.  In  bonis  Rip}yin, 
2  Curt.  332;  In  bonis  Horsford,  3  P.  &  D.  211 ;  In  re 
Nelson,  I.  R.  6  Eq.  569 ;  see  Kirke  v.  Kirke,  4  Russ.  435 ; 
Locke  V.  James,  11  M.  &  W.  901 ;  Winson  v.  Pratt,  2  B. 
&  B.  650.  The  case  of  In  bonis  Livock,  1  Curt.  906,  is 
overruled. 

In  such  a  case  evidence  is  admissible  to  show  what  the 
original  legacy  was,  and  if  necessary  the  Court  will  employ 
chemical  means  to  ascertain  it.  In  bonis  Horsford,  su2)ra 
— see  ante,  p.  34. 

If  there  is  an  erasure  simply,  without  any  substitution  Erasure 
or  interlineation,  the  doctrine  does  not  apply,  even  though  j^^gj.*^!^ 
the  erasure   may  be  of  part  of  a  legacy — as,  for  instance,  tio"- 
where  a  legacy  of  one  hundred  and  fifty  pounds  is  given, 
and  the  words  "and  fifty"  are  erased.     In  bonis  Ibbetson, 
2  Curt.  337;  In  bonis  Horsford,  3  P.  &  D.  211 ;  /%  re 
Nelson,  I.  R.  6  Eq.  569. 

The  distinction  between  a  case  where  the  words  "  one 
hundred  and  fifty ''  are  obliterated  and  the  word  "  fifty  "  is 
written  over  them,  and  a  case  where  the  words  "  one  hun- 
dred and "  are  obliterated,  leaving  the  word  "  fifty,"  is 
somewhat  thin. 

Upon  similar  principles,  when  the  name  of  an  executor  Erasure  of 
has  been  obliterated  and  another  executor  substituted  after  gx™utor 
the  execution  of  the  will,  the  name  of  the  original  executor 
will  be  restored,  if  it  can  be  shown  by  external  evidence 
what  the  name  was.  The  presumption  that  the  testatoi 
intended  to  appoint  some  executor  or  other  is  a  strong  one. 
In  bonis  Parr,  29  L.  J.  P.  70 ;  6  Jur.  N.  S.  56 ;  In  bonis 
Harris,  1  Sw.  &  T.  536  ;  29  L.  J.  P.  79. 
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It  is  clear  that,  where  the  name  of  a  legatee  is  obliterated, 
and  that  of  another  legatee  substituted  after  execution,  and 
there  is  no  further  evidence  of  intention,  no  case  of  depend- 
ent relative  revocation  arises.  Under  such  circumstances, 
however,  a  case  of  dependent  relative  revocation  may  be 
raised  by  proper  evidence. 

Thus,  if  it  appears  from  external  evidence  that  a  gift  has 
been  made  to  a  person  only  on  the  supposition  by  the  tes- 
tator that  another  person  was  incapable  of  taking,  and  after 
the  execution  of  the  will  the  name  of  the  first  person  has 
been  obliterated  and  the  name  of  the  second  substituted,  the 
original  legatee  takes  on  the  ground  that  he  Avas  intended 
to  take  in  the  event  of  the  substituted  legatee  being  incap- 
able of  taking.     In  bonis  McCabe,  3  P.  &  D.  94. 

The  cases  on  the  doctrine  of  dependent  relative  revocation 
so  far  discussed  have  been  cases  in  the  Probate  Court,  where 
evidence  of  testamentary  intention  is  always  admissible. 
Precisely  the  same  doctrine  applies  in  a  Court  of  Con- 
struction, struction,  the  only  difference  being  that  the  intention  to 
revoke  a  former  gift  only  if  a  subsequent  gift  is  effectually 
made  must  appear  on  the  face  of  the  instrument.  No 
external  evidence  to  prove  the  dependency  of  the  two  gifts 
is  admissible. 

Thus,  if  a  legacy  is  given  by  will  to  A,  and  by  a  codicil 
the  legacy  to  A  is  revoked,  and  the  same  legacy  is  given 
to  B,  who  predeceases  the  testator,  or  for  other  reasons  is 
incapable  of  taking,  the  legacy  to  A  is  nevertheless  revoked. 
There  is  in  such  a  case  nothing  to  show  that  the  legacy  to 
A  was  only  to  be  revoked  if  the  legacy  to  B  was  effectually 
made,  or  in  other  words,  no  case  of  dependent  relative 
revocation  is  made  out.  French's  G  cse,  Rolle's  Ab.  Devise, 
0. 4  ;  Tupper  v.  Tiipper,  1  K.  &  J.  665  ;  Kevill  v.  Bocldam, 
25  B.  554;  Quinnv.  Butler,  6  Eq.  225;  Bakers.  Story, 
23  W.  E.  147. 
Incapacity      It  has  been  said  that  the  doctrine  of  dependent  relative 

of  legatee.  ^ 
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revocation  has  no  application,  where  the  second  disposition 
fails  not  from  the  infirmity  of  the  instrument,  but  from 
the  incapacity  of  the  devisee.  1  Jarm.  156,  ord  ed. ;  Wms. 
Exors.  153. 

But  this  is  a  mere  distinction  of  fact  and  not  of  principle. 
It  may  even  be  doubted  whether  it  reconciles  the  cases  in 
fact.  See  Q^dnn  v.  Butler,  6  Eq.  225.  The  true  theory 
seems  to  be,  that  the  doctrine  of  dependent  relative  revo- 
cation applies  equally  where  the  second  legatee  is  incapa- 
citated from  taking,  provided  the  case  can  be  brought 
within  the  doctrine,  or  in  other  words,  provided  it  can  be 
shown  that  the  original  legacy  was  intended  to  be  revoked 
only  in  the  event  of  the  second  taking  effect.  The  mere 
fact  that  a  legacy  is  revoked  and  a  different  legacy  to  a 
different  legatee  substituted,  affords  no  argument  either  in 
the  Court  of  Probate  or  in  a  Court  of  Construction  that 
the  capacity  of  the  second  legatee  to  take  was  the  condi- 
tion of  the  revocation  of  the  earlier  legacy. 

A  subsequent  will  is  no  revocation  of  a  former  one  if  the  subse- 
contents  of  the  later  will  are  unknown,  or  if,  though  it  is  l"'^"*  ^^^i^i 

'  '  o  — contents 

known  that  the  later  will  differed  from  the  former  one,  it  unknown. 
is  unknown    in  what   respects    it    differed.     HitcJmis   v. 
Basset,  3  Mod.  204 ;  2  Salk.  592 ;  Show.  P.  C  14G ;  Dick- 
inson V.  Stldolph,  11  C.  B.  N.  S.  341,  357. 

Where  there  are  several  testamentary  instruments  which  Several 
are   not  inconsistent,  they  will  together  be  considered  the  taj-y  jn. 
will  of  the  testator  so  far  as  they  are  not  inconsistent.     In  ^truments. 
bonis  Budd,  3  Sw.  &  T.  196  ;  Berks  v.  Berks,  4  Sw.  &  T.  23; 
Lemage  v.  Goodban,  1  P.  &  D.  57  ;     In  bonis  Fenwick, 
ih.  319  ;  In  bonis  Griffith,  2  ib.  457  ;  In  bonis  PatcIicU, 
3  ib.  153;  In  bonis  Hartley,  50  L.  J.  P.  1. 

The  fact  that  both  instruments  appoint  a  person  sole 
executor  will  not  cause  the  later  instrument  to  revoke  the 
former.  In  bonis  Leese,  2  Sw.  »fe  T.  442  ;  In  bonis  Graham, 
3  ib.  69 ;  Geaves  v.  Price,  3  ib.  71. 
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Inconsi.s-         Where  a  subsequent  will  disposes  or  shows  an  intention 

tentinstru-      r   -i-  •  ^     n     i  , 

ments.  01  ciisiDosmg  ot  all  the  testator  s  property,  it  will  be  held  to 
have  revoked  a  prior  will  in  tuto,  whether  the  dispositions 
contained  in  the  subsequent  will  are  different  from  the 
earlier  dispositions  or  not.  Henfrey  v.  Henfrey,  2  Curt. 
468 ;  4  Moo.  P.  C.  29 ;  Pepper  v.  Pepper,  I.  R.  .5  Eq.  85  ; 
Plenty  v.  West,  2  Phillim.  264  ;  Gottrell  v.  Gottrell,  2  P.  & 
D.  397 ;  Dempsey  v.  Lawson,  2  P.  D.  98  ;  O'Leavy  v. 
Douglass,  3  L.  R.  Ir.  323. 

Where  there  are  two  testamentary  instruments,  and 
from  the  nature  of  the  documents  and  the  surrounding  cir- 
cumstances  it  is  doubtful  whether  the  later  was  intended  to 
be  in  substitution  for  the  earlier  one,  evidence  is  admissible 
to  show  the  intention.  Jenner  v.  Ffincli,  49  L.  J.  Ch.  25  ; 
5  P.  D.  106. 

Last  will.  The  description  of  a  testamentary  document  as  the  last 
will  of  the  testator  will  not  alone  have  the  effect  of  revok- 
ing prior  testamentary  papers.  Gutto  v.  Gilbert,  9  Moo.  P.  C. 
131 ;  Stoddartv.  Grant,  1  Macq.  171  ;  Lemage  v.  Goodban, 
1  P.  &  D.  57 ;  Leslie  v.  Leslie,  I.  R.  6  Eq.  332;  Freeman 
V.  Freeman,  Kay,  479  ;  5  D.  M.  &  G.  704  ;  In  bonis 
De  la  Saussaye,  3  P.  &  D.  42. 

Clause  of  A  will  Containing  a  clause  revoking  all  former  wills  will 
■  not,  without  more,  revoke  a  will  made  in  execution  of  a 
power,  though  the  second  will  may  contain  such  general 
words  as  would  execute  the  power.  In  bonis  Meredith, 
29  L.  J.  P.  155;  In  bonis  Joys,  30  L.  J.  P.  169;  In 
bonis  Merritt,  1  Sw.  &  T.  112  ;  7  W.  E.  543  ;  qqq  Richard- 
son V.  Barry,  3  Hag.  249. 

But  the  former  will  is  revoked  if  the  subsequent  will 
contains  an  express  reference  to  the  power,  or  diposes  of 
the  property  subject  to  the  power,  though  it  may  not  dispose 
of  all  of  it.  Richardson  v.  Barry,  3  Hagg.  249  ;  In  bonis 
Eustace,  3  P.  &  D.  183  ;  Harvey  v.  Harvey,  2S  W.  R.  478. 

Codicil  A  codicil  reviving  a  revoked  will  thereby  revokes  a  will 
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intermediate  in  date  between  the  first  revoked  will  and  reviving 
the   codicil,  and   inconsistent  with   the   first  will.     Lord  ^m^ 
Walpole  V.  Orford,  3  Ves.   402 ;   In  hunis  Reynolds,  3 
P.  &  D.  35. 

Where  will  A  is  revoked  by  will  B  and  destroyed,  and  Codicil 
there  is  a  codicil,  purjDorting  to  revive  will  Abut  ineffectual  destroyed 
to  do  so,  because  will  A  is  not  in  existence,  the  question  ^^• 
arises,  whether  will  B  is  revoked. 

The  cases  on  the  subject  are  complicated.  The  rule 
appears  to  be,  that  if  there  are  no  dispositions  in  the  codicil 
inconsistent  with  will  B,  the  mere  fact,  that  the  codicil 
is  described  as  a  codicil  to  will  A,  does  not  revoke  will  B. 
Rogers  v.  Goodenough,  2  Sw.  &  T.  342. 

On  the  other  hand,  if  the  codicil  contains  dispositions 
inconsistent  with  will  B,  or  exj)ressly  confirms  will  A,  it 
seems  will  B  is  revoked  and  the  codicil  alone  is  admissible 
to  probate.  Hale  v.  Tokelove,  2  Rob,  318 ;  Newton  v. 
Newton,  12  Ir.  Ch.  118. 

The  destruction  or  cancellation  of  a  will  whereby  it  is  Revoca- 
revoked  will  not  revoke  a  codicil.  In  bonis  Button,  3  codicil. 
Sw.  &  T.  66  ;  In  bonis  Ellice,  12  W.  R.  353 ;  In  bonis 
Halliiuell,  4  N.  of  C.  400 ;  In  bonis  Coulthard,  11  Jur. 
N.  S.  184 ;  Tagart  v.  Hooper,  1  Curt.  28!) ;  Black  v. 
Jobling,  1  P.  &  D.  685 ;  In  bonis  Savage,  2  ib.  78 ;  In 
bonis  Turner,  ih.  403. 

Where  a  will  is  revoked  by  a  subsequent  codicil,  it  Avould  Effect  of 
be  a  question  of  construction,  whether  intermediate  codicils  voklno-"^^' 
are  also  revoked.  ^'^1}.°" 

earner 

If  the  revoking  codicil  refers  to  the  will  by  date,  or  dis-  codicils, 
tinguishes  between  the  will  and  subsequent  codicils,  the 
latter  are  not  revoked.     Farrer  v.  St.  Catherine's  Coll., 
16  Eq.  19 ;  see  Bunny  v.  Bunny,  3  B.  109  ;  Pratt  v.  PraAt, 
14  Sim.  129. 

The  re-execution  of  a  will,  containing  a  clause  revoking  Re-execu- 
all  former   testamentary  instruments,  will  not   revoke   a  ^^"  ^^^^^ 
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codicil  to  the  will,  at  any  rate  if  the  object  of  the  re- 
execution  appears  to  have  been  to  give  effect  to  alterations 
in  the  will,  or  if  there  is  evidence  to  show  that  revocation 
of  the  codicil  was  not  intended.  WadeY.Nazer,!  Rob.  627  ; 
Uyfill  v.  Marshall,  3  Curt.  636  ;  In  bonis  RavMns,  48 
L.  J.  P.  64 ;  28  W.  R.  139. 

A  codicil  making  an  alteration  in  a  will,  referred  to  as  a 
will  of  a  particular  date,  and  confirming  that  will,  does  not 
revoke  intermediate  codicils.  Smith  v.  Cunningham,  1 
Add.  448;  Crosbie  v.  Macdoual,  4  Ves.  610;  In  bonis  De 
la  Saussaye,  3  P.  &  D.  42 ;  Green  v.  Tribe,  9  Ch.  D.  231. 

A  letter,  duly  signed  and  attested,  requesting  a  third 
person  to  destroy  the  testator's  will,  is  sufficient  to  revoke 
it.     In  bonis  Durance,  2  P.  &  D.  406. 

Where  a  testator  intends  to  revoke  his  will  by  the  per- 
formance of  a  succession  of  acts,  some  only  of  which  he 
actually  performs,  the  Avill  is  not  revoked,  though  the  acts 
performed  might  alone  be  sufficient  to  revoke  it  if  the 
testator  intended  to  do  no  more.  Doe  v.  Perkes,  3  B.  &  A. 
489;  In  bonis  Colberg,  2  Curt.  832;  Elms  v.  Elms,  1 
Sw.  &  T.  155.  See,  too,  Winson  v.  Pratt,  2  B.  &  B.  650 ; 
locke  V.  James,  11  M.  &  W.  901 ;  Kirke  v.  Kirke,  4  Russ. 
435 ;  Doe  v.  Harris,  6  A.  &  E.  209 ;  2  N.  &  P.  615. 

But  though  a  testator  may  have  done  everything  which 
he  considered  necessary  to  revoke  his  will,  the  will  is  not 
revoked  if  he  has  not  adopted  one  or  other  of  the  modes  of 
revocation  pointed  out  in  section  20.     (See  ante,  p.  36.) 

Thus,  writing  across  a  will  that  it  is  revoked,  and  throw- 
ing it  into  the  waste  paper  basket,  will  not  revoke  the 
will  if  it  is  in  fact  preserved.  Cheese  v.  lovejoy,  2  P.  D. 
251.     See  Andreiv  v.  Motley,  12  C.  B.  N.  S.  514. 

The  revocatory  acts,  if  done  by  a  third  person  by  the 
testator's  direction,  must  also  be  done  in  his  presence. 

Thus,  a  will  burnt  by  the  testator's  order  but  not  in  his 
presence  is  not  revoked.    In  bonis  Dadds,  Dea.  &  Sw.  290. 


DESTRUCTION   OF    SIGNATURES.  45 

Striking  through  the  will  or  the  signature  of  the  testator  Striking 
with  a  pen  is  not  sufficient  to  revoke  his  will.     Stephens  si^naUire. 
V.  Taprell,  2  Curt.  458 ;  In  bonis  Rose,  4  N.  of  C.  101  ; 
Benson  v.  Benson,  2  P.  &  D.   172 ;  i^e  Brewster,  6  Jur. 
N.  S.  bQ. 

A  will  found  in  the  possession  of  the  testator  with  the  Tearing  off 
signature  cut  off  will,  in  the  absence  of  evidence  to  the 
contrary,  be  presumed  to  be  revoked.  In  bonis  Lewis,  1 
Sw.  &  T.  31 ;  Walker  v.  Armstrong,  21  B.  305 ;  4  W.  R. 
770 ;  In  bonis  Gullan,  1  Sw,  &  T.  23  ;  Hobbs  v.  Knight, 
1  Curt.  768 ;  Bell  v.  Fothergill,  2  P.  &  D.  148. 

And  this  is  the  case,  though  the  piece  cut  off  may  be 
carefully  preserved  with  the  will.  In  bonis  Simpson,  5 
Jur.  N.  S.  1366 ;  In  re  White,  3  L.  R.  Ir.  417 ;  Bell  v. 
Fothergill,  2  P.  &  D.  148. 

Obliterating  or  tearing  off  the  names  of  the  attesting  Tearing  off 
witnesses  is  sufficient  to  revoke  the  will.     In  bonis  James,  witnesses. 
7  Jur.  N.  S.  52 ;  Abraham  v.  Joseph,  5  Jur.  N.  S.  179 ; 
Evans  v.  Dallow,  31  L.  J.  P.  128. 

Tearing  off  the  name  of  one  of  the  attesting  witnesses 
would,  no  doubt,  be  sufficient  to  revoke  the  will.  But  the 
will  is  not  revoked,  if  the  name  is  carefully  preserved  with 
the  will,  and  there  is  other  evidence  from  the  mode  in 
which  the  piece  cut  off  has  been  treated  to  rebut  the  pre- 
sumption of  revocation.     In  bonis  Wheeler,  49  L.  J.  P.  29. 

The  destruction  of  signatures  not  necessary  to  the  validity  Tearing  off 
of  the  will,  but  recited  in  the  attestation  clause  to  have  been  re^i^ted  tT 
made,  is  sufficient  to  revoke  the  will.     Price  v.  Price,  3  H.  ^^\®  ^^^^ 

made. 

&  N.  341 ;  Lumhell  v.  Lumhell,  3  Hagg.  568 ;  Davies  v. 
Davies,  1  Ca.  t.  Lee  444 ;  Williams  v.  Tyley,  Johns.  530 ; 
In  bonis  Harris,  3  Sw.  &  T.  485. 

Where  portions  of  the  will  not  necessary  to  its  validity  Destme- 
as  a  testamentary  instrument  are  destroyed,  the  question  *)ortiojj 
is  whether  the  portion  destroyed  is  so  important  as  to  raise  ^'^  '^^^^^• 
the  presumption  that  the  rest  cannot  have  been  intended 
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to  stand   without  it,  or  whether   it   is  unimportant   and 

independent  of  the  rest  of  the  will.     GlarU  v.  Scrijjps,  2 

Rob.  563 ;  In  re  White,  3  L.  R  Ir.  413. 

Thus,  the  destruction  of  a  clause  at  the  commencement 

of  a  will,  or  cutting  out  various  legacies,  will  not  revoke 

the  rest.     loi  honis  Woodward,  2  P.  &  D.  20G ;  In  bonis 

Kelson,  I.  R.  6  Eq.  569. 

On  the  other  hand,  where  the  middle  pages  only  of  a 

will  were  preserved,  the  whole  was  held  to  be  revoked, 

though  each  page  had  been  signed  and  attested.     In  bonis 

Gnllan,  1  Sw.  &  T.  2-3 ;  Gullan  v.  Grove,  26  B.  64,  where 

the  facts  are  badly  stated. 

A  gift  by  deed  of  property  disposed  of  by  a  prior  will  is 

not  a  revocation  of  the  will,  though  it  may  make  the  will 

ineffectual.     Ford  v.  Da  Pontes,  30  B.  572. 

Where  a  will  is  executed  in  duplicate,  one  of  which  the 

testator  retains  while  he  deposits  the  other  in  the  custody 
of  another  person,  the  destruction  of  the  duplicate  in  the 
testator's  possession  revokes  the  whole.  Seymour's  Case, 
Com.  Rep.  453;  1  R  W.  346;  2  Vern.  742;  Onions  v  Tyrer, 
1  P.  W.  346 ;  Burtenshaiu  v.  Gilbert,  Co\vp.  49 ;  Boughey 
V.  Moreton,  2  Cas.  t.  Lee,  532 ;  3  Hagg.  191 ;  Richards  v. 
Mumford,  2  Phillim.  23 ;  Colvin  v.  Fraser,  2  Hag.  266  ; 
see  Payne  v.  Trappes,  1  Rob.  583. 

A  will  or  codicil  left  in  the  testator's  possession  and  not 
forthcoming  at  his  death  must,  in  the  absence  of  evidence 
to  the  contrary,  be  presumed  to  have  been  revoked.  Pad- 
more  V.  Whatton,  3  Sw.  &  T.  449 ;  In  bonis  Shaw,  1  Sw. 
&  T.  62 ;  Brown  v.  Brown,  8  E.  &  B.  876 ;  Eckersley  v. 
Piatt,  1  P.  &  D.  281 ;  Sugden  v.  Lord  St  Leonards,  1  P. 
D.  1.54. 

But  the  contents  of  the  will  and  the  declarations  of  the 
testator  down  to  his  death  are  admissible  in  evidence  for 
the  purposes  of  rebutting  this  presumption.  Patten  v. 
Poidten,  6  W.  R.  458 ;  1  Sw.  t  T.  55 ;  Battyl  v.  Lyles,  22 
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Jiir.  718;  Fmch  v.  Fmcli,  1  P.  &  D.  370;  Whiteley  v. 
Ki^ig,  17  C.  B.  N.  S.  756 ;  Sugden  v.  Lord  St.  Leonards, 
1  P.  D.  154. 

Where  a  will,  shown  not  to  have  been  revoked,  cannot  Evidence 

,      -        ,  .  •,  .  1      •      -I  1  ^^  contents 

be  found  at  the  testators  death,  evidence  is  admissible  to  of  lost 
prove  its  contents.     Broiun  v.  Brmvn,  8  E.  &  B.  876 ;  In  "^^  • 
bonis  Bcu'ber,  1  P.  &  D.  267;  Burls  v.  Burls,  ib.  472. 

And  for  this  purpose  the  declarations,  written  or  oral, 
of  the  testator,  made  as  well  after  as  before  the  execution 
of  the  will,  maybe  admitted.  Doe  d.  Shalcross  v.  Palmer, 
16  Q.  B.  747;  Finch  v.  Finch,  1  P.  &  D.  371 ;  Johnson  v. 
Lyford,  ib.  546 ;  Sugden  v.  Lord  St.  Leonards,  1  P.  D. 
154;  see  Keen  v.  Keen,  3  P.  &  D.  105.  The  case  of 
Quick  V.  Quick,  3  Sw.  &  T.  442,  is  overruled. 

The  contents  of  the  will  may  be  established  by  the 
evidence  of  a  single  interested  witness  whose  veracity  and 
competency  are  unimpeached.  Sugden  v.  Lord  St. 
Leonards,  1  P.  D.  154. 

Where  it  is  impossible  to  ascertain  the  whole  contents 
of  the  will,  effect  will  be  given  to  such  portions  as  can  be 
ascertained.  Sugden  v.  Lord  St.  Leonards,  1  P.  D.  154; 
Dickinson  v.  Stidolph,  11  C.  B.  N.  S.  341. 
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CHAPTER  YII. 

WILLS    OF    SOLDIERS    AND    SEAMEN. 

Soldiers  The  Statute  of  Frauds  (29  Car.  II.  c.  3),  s.  23,  pro- 

and  sailors  ^-^^^^^  ^^mt,  notwithstanding  that  Act,  any  soldier  being  in 

excepted  . 

from  actual  military  service,  or  any  mariner  or  seaman  being  at 

Frauds  as  sea,  may  dispose   of  his   movables,  wages,  and   personal 

wmTof       estate  as  he  or  they  might  have  done  before  the  making 

moYables.    ^f  ^-J^g  j^^t. 

Exception       The  Wills  Act  (1  Vict.  c.  26),  s.  11,  enacts  that  any 

b^wTs*^   soldier  being  in  actual  military  service,  or  any  mariner 

Act.  Qj.  seaman  being  at  sea,  may  dispose  of  his  personal  estate 

as  he  might  have  done  before  the  making  of  the  Act. 

The  Navy       By  the  Navy  and  Marines  (Wills)  Act,  1865  (28  &  29 

Marines     Vict.  c.  72),  it  is  provided  :- 

(Wills)  i_  This  Act  may  be  cited  as  "  The  Navy  and  Marmes 

Act,  1865.  ^     , 

Shorttitie.  (Wills)  Act,  1865." 

Interpre-  2.    In  this  Act 

terms.  °^  The  term  "  the  Admiralty  "  means  the  Lord  High  Admiral 
of  the  United  Kingdom,  or  the  commissioners  for 
executing  the  office  of  Lord  High  Admiral. 
The  term  "  seaman  or  marine  "  means  a  petty  officer  or 
seaman,  non-commissioned  officer  of  marines  or 
marine,  or  other  person  forming  part  in  any  capacity 
of  the  complement  of  any  of  Her  Majesty's  vessels, 
or  otherwise  belonging  to  Her  Majesty's  naval  or 
marine  force,  exclusive  of  commissioned,  warrant, 
and  subordinate  officers,  and  assistant  engineers,  and 
of  kroomen. 
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3.  A  will  made  after  the  commencement  of  this  Act  by  Will  made 
any  person  at  any  time  previously  to  his  entering  into  entry  in- 
service  as  a  seaman  or  marine  shall  not  be  valid  to  pass  ^"^<=*"3'1 

t^         as  to 

any  wages,  prize  money,  bonnty  money,  grant,  or  other  wages,  &c. 
allowance  in  the  nature  thereof,  or  other  money  payable  by 
the  Admiralty,  or  any  effects  or  money  in  charge  of  the 
Admiralty. 

4.  A  will  made  after  the  commencement  of  this  Act  by  Will  in- 

"^   valid  if 

any  person  while  serving  as  a  seaman  or  marine  shall  not  combined 
be  valid  for  any  purpose  if  it  is  written  or  contained  on  or  ^f  attor^ 
in  the  same  paper,  parchment,  or  instrument  with  a  power  "^y- 
of  attorney. 

5.  A  will  made  after  the  commencement  of  this  Act  by  Reguia- 

-  .-  .  .  ,  tions  for 

any  person  while  serving  as  a  seaman  or  marine,  or  when  wills  of 
he  has  ceased  so  to  serve,  shall  not  be  valid  to  pass  any  ^^^^^^[^ 
wages,  prize  money,  bounty  money,  grant,  or  other  allowance  wages,  &c. 
in  the  nature  thereof,  or  other    money  payable   by  the 
Admiralty,   or    any    effects   or  money    in    charge   of    the 
Admiralty,  unless  it  is  made  in  conformity  with  the  follow- 
ing provisions : — 

(1.)  Every  such  will  shall  be  in  writing  and  be  executed 
with  the  formalities  required  by  the  law  of  Eng- 
land in  the  case  of  persons  not  being  soldiers  in 
actual  military  service  or  mariners  or  seamen  at 
sea: 
(2.)  Where  the  will  is  made  on  board  one  of  Her  Majesty's 
ships,  one  of  the  two  requisite  attesting  witnesses 
shall  be  a  commissioned  officer,  chaplain,  or  warrant 
or  subordinate  officer  belonging  to  Her  Majesty's 
naval  or  marine  or  military  force  : 
(3.)  Where  the  will  is  made  elsewhere  than  on  board  one 
of  Her  Majesty's  ships,  one  of  the  two  requisite 
attesting  witnesses  shall  be  such  a  commissioned 
officer  or  chaplain  or  warrant  or  subordinate 
officer  as  aforesaid,  or  the  governor,  agent,  phy- 
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sician,  surgeon,  assistant  surgeon,  or  chaplain  of 
a  naval  hospital  at  home  or  abroad,  or  a  justice 
of  the  peace,  or  the  incumbent,  curate,  or  minister 
of  a  church  or  place  of  worship  in  the   parish 
where  the  will  is  executed,  or  a  British  consular 
officer,  or  an  officer  of  customs,  or  a  notary  public : 
A  will  made  in  conformity  with  the  foregoing  provisions 
shall,  as  regards  such  wages,  money,  or  effects,  be  deemed 
to  be  well  made  for  the  purpose  of  being  admitted  to  pro- 
bate in  England  ;  and  the  person  taking  out  representation 
to  the  testator  under  such  will  shall  exclusively  be  deemed 
the  testator's  representative  with  respect  to  such  wages, 
money,  or  effects, 
wnis^made       ^'  ^(jtwithstanding  anything  in  this  or  any  other  Act,  a 
by  prison-  will  made  after  the  commencement  of  this  Act  by  a  seaman 

ers  of  war.  .  .  .  ,     n     .        „ 

or  marme  while  he  is  a  prisoner  of  war,  shall  (as  far  as 

regards  the  form  thereof)  be  valid  for  all  purposes  if  it  is 
made  in  conformity  with  the  following  provisions : — 

(1.)  If  it  is  in  writing  and  is  signed  by  him,  and  his 
signature  thereto  is  made  or  acknowledged  by 
him  in  the  presence  of  and  is  in  his  presence 
attested  by  one  witness,  being  either  a  commis- 
sioned officer  or  chaplain  belonging  to  Her 
Majesty's  naval  or  marine  or  military  force,  or  a 
warrant  or  subordinate  officer  of  Her  Majesty's 
Navy,  or  the  agent  of  a  naval  hospital,  or  a 
notary  public : 
(2.)  If  the  will  is  made  according  to  the  forms  required 

by  the  law  of  the  place  where  it  is  made  : 
(3.)  If  the  will  is  in  writing    and   executed  with  the 
formalities  recpiired  by  the  law  of  England  in  the 
case  of.  persons  not  being  soldiers  in  actual  mili- 
tary service  or  mariners  or  seamen  at  sea. 
Payment         7.  Notwithstanding  anything  in  this  Act,  in  case  of  a 
not  in  con-  will  made  after  the  commencement  of  this  Act  by  any 
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person  while   servinof  as  a  marine  or  seaman,  and  being  formity 
^  .  with  Act. 

either  in  actual  military  service  or  a  mariner  or  seaman  at 

sea,  the  Admiralty  may  pay  or  deliver  any  wages,  prize 

money,  bounty  money,  grant  or  other  allowance   in  the 

natm-e  thereof,  or  other  money  payable  by  the  Admiralty, . 

or  any  effects  or  money  in  charge  of  the  Admiralty,  to  any 

person  claiming  to  be   entitled  thereto   under  such  will, 

though  not  made  in  conformity  with  the  provisions  of  this 

Act,  if,  having  regard  to  the  special  circumstances  of  the 

death  of  the  testator,  the  Admiralty  are  of  opinion  that 

compliance   with  the  requirements  of  this  Act    may  be 

properly  dispensed  with, 

8.  This  Act  shall  commence  on  such  day,  not  later  than  Com- 

IHGHCG" 

the  first  day  of  January,  one  thousand  eight  hundred  and  ment  of 
sixty-six,  as  Her  Majesty  in  Council  thinks  fit  to  direct ;  ^ ' 
nevertheless  Her  Majesty  in  Council  may,  if  it  seems  fit, 
with  reference  to  any  places  out  of  the  United  Kingdom, 
direct  that  this  Act  do  not  commence  there,  respectively, 
until  a  time  after  that  day,  and  with  respect  to  every  such 
place  the  time  so  appointed  shall  be  deemed  the  time  of 
commencement  of  this  Act. 

9.  Every  Order   in  Council   under   this   Act   shall   be  Publica- 
published  in  the  London  Gazette,  and  shall  be  laid  before  Orders  in 
both    Houses    of    Parliament   within    thirty   days    after  ^°'^^°^  ■ 
the  making  thereof,  if  Parliament  is  then  sitting,  and  if 

not,  then  within  thirty  days  after  the  next  meeting  of 
Parliament. 

It  follows,  therefore,  that  except  in  the  cases  mentioned 
in  the  Navy  and  Marines  (Wills)  Act,  1865,  any  soldier  in 
actual  military  service,  and  any  mariner  or  seaman  being  at 
sea,  can  make  a  testamentary  disposition  of  his  personalty 
in  the  manner  allowed  before  the  Statute  of  Frauds. 

It  is  not  proposed  here  to  go  into  a  full  discussion  of 
the  old  law.     It  may,  however,  be  useful  shortly  to  state 

E  2 
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some  of  the  more  important  points  relating  to  the  wills  of 
these  privileged  persons. 

Such  privileged  persons  may  make  wills  disposing  of 
their  personal  property,  provided  they  have  attained  the 
age  of  fourteen.  In  bonis  Farqiiliar,  4  N.  of  C.  651  ; 
In  bonis  McMurdo,  1  P.  &  D.  540 ;  Swinburne,  part  ii., 
sec.  2,  p.  75. 

The  term  soldier  in  section  11  of  the  Wills  Act,  includes 
an  officer  and  a  surgeon.  Dnmiviond  v.  Parish,  3  Curt. 
522  ;  In  bonis  Hayes,  2  Curt.  338  ;  In  bonis  Donaldson, 
2  Curt.  386. 

The  words  "  on  actual  military  service  "  are  equivalent 
to  on  an  expedition. 

Thus  a  will  made  by  an  officer  while  quartered  at  home 
or  abroad  in  barracks  is  not  within  this  section.  Drum- 
mond  V.  Parish,  3  Curt.  522 ;  White  v.  Bepton,  3  ib.  818  ; 
In  bonis  Phipps,  2  ib.  368  ;  In  bonis  Johnson,  ib.  341  ; 
In  bonis  Hill,  1  Rob.  276 ;  Herbert  v.  Herbert,  D.  &  Sw. 
10  ;  see  In  bonis  Donaldson,  2  Curt.  386. 

The  term  "mariner  or  seaman"  includes  a  purser  and  a 
surgeon,  and  it  seems  the  whole  profession.  In  bonis 
Hayes,  2  Curt.  338  ;  In  bonis  Saunders,  1  P.  &  D.  16. 

It  also  includes  persons  serving  in  the  merchant  service. 
In  bonis  Milligan,  2  Rob.  108;  Morrell  v.  Morrell,  1 
Hag.  51 ;  In  bonis  ParUr,  2  Sw.  &  T.  375. 

The  term  "  at  sea "  appears  to  be  equivalent  to  "  on 
maritime  service,"  including  the  period  while  the  testator 
is  returning  from  such  service.  Thus  wills  made  on  board 
a  vessel  in  a  river,  or  in  port,  have  been  held  valid 
within  section  11.  In  bonis  Austen,  2  Rob.  611  ;  In  bonis 
Corby,  18  Jur.  634  ;  In  bonis  lay,  2  Curt.  375  ;  Seymours 
Case,  cit.  3  Curt.  530 ;  In  bonis  Saunders,  1  P.  &  D.  16 ; 
In  bonis  McMurdo,  ib.  540. 

The  privileged  persons  above  mentioned  may  make  a 
nuncupative  will,  which  will  remain  operative,  though  at 
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the  time  of  their  death  they  may  not  be  on  service,  or 
at  sea.  Morrell  v.  Morrell,  1  Hag.  51 ;  In  bonis  Leese, 
17  Jur.  216;  see,  too,  Leman  v.  Bonsall,  1  Add.  389. 

They  may  make  a  will  by  any  testamentary  paper, 
whether  in  their  handwriting  or  not,  and  whether  signed 
by  them  or  not,  provided  it  can  be  shown  that  such  paper 
was  intended  to  take  effect  as  the  testator's  last  will. 
Friswell  v.  Moore,  3  Phillim.  135  ;  Constable  v.  Steihel,  1 
Hag.  56 ;  Maclae  v.  Ewing,  1  Hag.  317 ;  Read  v.  Phillips, 
2  Phillim.  122;  Masterman  v.  Mabeiiy,  2  Hag.  235.  See 
Rymer  v.  Clarkson,  1  Phillim.  22  ;  In  bonis  Cosser,  1  Eob. 
633  ;  FuUech  v.  Atkinson,  3  Hag.  527  ;  Wood  v.  Medley, 
1  Hag.  661. 

The  following  rules  must  be  understood  as  relating  only 

to  wills  of  personalty  not  within  the  Statute  of  Frauds  or 

the  Wills  Act. 

A  will  not  found  in  the  testator's  possession  cannot  be  I'roof  of 

hand- 
established  merely  on  proof  of  the  testator's  handwriting,  writing. 

Machin  v.    Grindell,  2   Lee,  406 ;  Jameson  v.  Cooke,  1 

Hag.  82 ;   Crisp  v.  Walpole,  2  Hag.  531  ;  Rutherford  v. 

Maule,    4   Hag.    213;   Bussell   v.   Marriott,    1   Curt.  9; 

Wood  V.  Goodlake,  2  Curt.  82,  176 ;  2  Moo.  P.  C.  354,  436. 

A  will  bearing  an  execution  or  attestation  clause,  but  Will  with 

,     ^  j^j.i_i-Tii  1         xxi  attestation 

unexecuted  or  unattested,  will  be  presumed  not  to  have  dause  but 
been  finally  adopted  as  the  will  of  the  testator.     Scott  v.  "'^*  '^^- 
Rhodes,  1  Phillim.  19  ;  Abbott  v.  Peters,  4  Hag.  380;  Beaty 
V.  Beaty,  1   Add.  154  ;  Montefiore  v.  Montefiore,  2  Add. 
357  ;  Steivart  v.  Stewart,  2   Moo.   P.  C.  193  ;  Bragg  v. 
Dyer,  3  Hag.  207. 

Such  presumption  may  be  rebutted,  if  sufficient  grounds 
can  be  shown  for  the  omission  to  execute  or  attest  it,  such 
as  ill  health,  or  unavoidable  accident,  or  if  it  appears  that 
it  was  intended  to  take  effect  as  the  testator's  will  in  the 
form  in  which  it  is  found.  In  bonis  Taylor,  1  Hag.  641  ; 
L'HuiUe  V.  Wood,  2  Cas.  t.  Lee,  22  ;  Lamkin  v.  Babb,  1 
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Cas.  t.  Lee,  1  ;  Scott  v.  Rhodes,  1  Phillim.  12 ;  Masterman 
V.  Malerly,  2  Hag.  24?7 ;  Hohy  v.  Hohy,  1  Hag.  146; 
Forbes  v.  Gordon,  3  Phillim.  614;  Thomas  v.  ITaW,  3 
Phillim,  23 ;  /-/i  &oms  Lanib,  4  N.  of  C.  561 ;  BucUe  v. 
^ucyfc^e,  3  Phillim.  323 ;  Allen  v.  Manning,  2  Add.  490 ; 
Harris  v.  Bedford,  2  Phillim.  177. 
Will  in-  Where  the  will  includes  property,  which  can  only  be 

eluding  .  .  . 

fealty.  given  by  a  will  executed  with  certain  formalities,  the  same 
presumption  arises  that  the  will  was  intended  to  be  exe- 
cuted with  such  formalities.  In  bonis  Heme,  1  Hag. 
222,  226 ;  Douglas  v.  Smith,  3  Knapp,  1 ;  Elsden  v. 
Elsden,  4  Hag.  183 ;  Gilloiu  v.  Burne,  4  Hag.  291  ; 
Reynolds  v.  White,  2  Lee,  214 ;  Reeves  v.  Olover,  2  Lee, 
359. 

It  seems  if  the  will  includes  realty,  and  the  gift  of  the 
personalty  is  made  dependent  on  the  gift  of  the  realty, 
probate  of  the  will  as  regards  the  personalty  would  be 
refused  as  well.  Tudor  v.  Tudor,  4  Hag.  199,  n. 
Temporary  A  paper  intended  to  be  effectual,  pending  the  prepara- 
tion of  a  more  formal  document,  will  take  effect  as  a  will, 
if  no  formal  document  is  executed.  Fopj^le  v.  Cunison,  1 
Add.  377  ;  Forbes  v.  Gordon,  3  Phillim.  614 ;  Hattatt  v. 
Hattatt,  4  Hag.  211. 
Instruc-  Instructions  for  a  will  may  take  effect  as  a  will,  if  the 

will.^  or  ^gg^^^Qj.  ^g^g  prevented  by  death  from  executing  a  formal 
will.  Bone  v.  Spear,  1  Phillim.  345  ;  Green  v.  Sldpioorth, 
ib.  53  ;  Wood  v.  Wood,  ib.  857  ;  Huntington  v.  Hunting- 
ton, 2  ib.  213 ;  Sikes  v.  Snaith,  ib.  351 ;  Must  v.  Sutcliffe, 
3  ih.  104;  Nathan  v.  Morse,  ib.  529  ;  Lewis  v.  Lewis,  ib. 
109 ;  Allen  v.  Manning,  2  Add.  490 ;  Goodman  v.  Good- 
man, 2  Lee,  109  ;  Robinson  v.  Chamherlayne,  ih.  129  ; 
Brown  v.  Farrant,  ib.  418;  Burrotvs  v.  Burrows,  1  Hag. 
109. 

Where  an  interval  intervenes  between  the  preparation 
of  instructions  for  a  will  and  the  death  of  the  testator, 
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tlie  instructions  will  take  effect  as  a  will  only  upon 
evidence  that  the  testator  adhered  to  them  down  to  his 
death.  Bone  v.  Spear,  1  Phillim.  345  ;  Devereux  v.  Bul- 
loch, ib.  60,  72  ;  Sandford  v.  Vauglian,  ib.  48 ;  In  bonis 
Heme,  1  Hag.  222  ;  Barwick  v.  Mullmgs,  2  Hag.  225 ; 
Mitchell  V.  Mitchell,  ib.  74 ;  Dingle  v.  Dingle,  4  ib.  888 ; 
Reag  v.  Cotvcher,  2  ib.  249 ;  Anfrobus  v.  Nepean,  1  Add. 
399  ;  Monroe  v.  Coutts,  1  Dow.  437  ;  Matthews  v.  Warner, 
4  Ves.  186 ;  Torre  v.  Castle,  2  Moo.  P.  C.  133. 

An  unexecuted  paper,  containing  only  a  partial  disposi-  Partial 

0    1  •  n  ^  ,v  -11    disposi- 

tion 01  the  testator  s  property,  will  not  take  etlect  as  a  will,  tion, 

unless  it  be  shown  to  contain  the  final  intention  of  the 

testator  as  far  as   it  goes.     Montefiore  v.  Montefiore,  2 

Add.    354  ;■  Gundy  v.  Medley,   1    Hag.  140 ;   Maclae   v. 

Ewing,  ib.   317 ;   In   bonis   Wenlock,  ib.   551 ;   In  bonis 

Robinson,  ib.  643 ;  Devereux  v.  Bullock,  1   Phillim.   60 ; 

Sandford  v.   Vaiighan,  ib.  48  ;  Theakston  v.  Marson,  4 

Hag.  290 ;  Bayle  v.  Mayne,  3  Phillim.  504. 

Alterations  in  the  will  of  a  soldier,  which  was  made  Altera- 

while  on  actual  military  service,  Avill  be  presumed  to  have 

been  made  during  the  continuance  of  such  service.     In 

bonis  Tweedale,  3  P.  &  D.  204. 

A  charge  of  legacies  on  real  estate  contained  in  a  will  Charge  of 

_  _  legacies  on 

duly  executed  to  affect  realty  will  include  legacies  given  realty. 

by  a  subsequent  unattested  will  when  the  testator  is  one  of 

the  persons  competent  to  dispose  of  his  personalty  by  such 

will.     Backeridge  v.  Ingram,  2  Ves.  J.  652;  Sheddon  v. 

Godrich,  8  Ves.  481 ;   Wilkinson  v.  Adam,  1  V.  &  B.  445  ; 

S'wift  V.  Nash,  2  Kee.  20 ;  see  Hose  v.  Cunynghame,  12 

Ves.  29. 

Legacies  charged  upon  real  estate  as  an  auxiliary  fund 
may  be  revoked  by  a  subsequent  valid  will,  though  not 
executed  so  as  to  affect  realty.  Brudenell  v.  Boughton,  2 
Atk.  ::68;  A.-G.  v.  Ward,  3  Ves.  327. 

Legacies  charged  only  upon  real  estate  cannot  be  re- 
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voked  by  a  subsequent  valid  will  not  executed  so  as  to 
affect  realty.  Beckett  v.  Harden,  4  Mau.  &  S.  1 ;  Locke  v. 
James,  11  M.  &  W.  901 ;  see  Mortimer  v.  West,  2  Sim. 
274 ;  Fitzgerald  v.  Field,  1  Russ.  428. 

Legacies  given  out  of  a  mixed  fund  of  realty  and 
personalty  can  be  revoked  by  a  valid  will  not  executed  to 
affect  realty  only  so  far  as  they  are  payable  out  of  the 
personalty.     Stocker  v.  Harbin,  3  B.  479. 

A  valid  will  of  personalty  not  executed  to  affect  realty 
may  dispose  of  any  portion  of  the  j)ersonalty  free  from 
legacies,  though  the  effect  may  be  to  increase  a  charge  of 
legacies  on  realty  contained  in  a  prior  will  effectually  dis- 
posing of  real  estate.  Coxe  v.  Bassett,  3  Ves.  155. 
Revoca-  The  marriage  of  a  privileged  testator  or  the  birth  of  a 

marriage     child  Subsequent  to  the  date  of  the  will  will  not  alone 
of  chndJen.  I'evoke  the  will.     Doe  v.  Barfonl,  4  M.  &  S.  10 ;    Welling- 
ton V.  Wellington,  4  Burr.  2171 ;   Wells  v.  Wilson,  5  T.  R. 
52,  note ;  Jackson  v.  Hurloch,  Amb.  495. 

But  the  birth  of  children  alone  after  the  date  of  the 
will  affords  a  presumption  against  the  will.  Johnston  v. 
Johnston,  1  Phillim.  447. 

A  privileged  will  is  revoked  by  the  subsequent  mar- 
riage of  the  testator  and  the  birth  of  children,  unless  the 
wife  and  children  are  provided  for  b}^  the  will  or  by  a 
previous  settlement.  Overbury  Y.0verhury,2  Stow,  242; 
see  1  Phillim.  479 ;  Kenebel  v.  Scrafton,  2  East,  530 ;  Doe 
V.  Lancashire,  5  T.  R.  49  (posthumous  child). 
Marriage  The  same  rule  applies  to  the  case  of  a  widower  who 
widower,  marrics  a  second  time  and  has  children,  though  the  will 
may  be  in  favour  of  children  by  the  first  marriage. 
Christoi^her  v.  Christopher,  Dick.  445 ;  Hollorvay  v. 
Clarke,  1  Phillim.  339 ;  Walker  v.  Walker,  2  Curt.  854. 

It  appears  to  be  unsettled  whether  the  birth  of  children 
by  a  first  wife  after  the  date  of  the  will  and  marriage  to  a 
second  wife  revokes  the  will.     Gibbons  v.  Caunt,  4  Ves.  848. 
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The  will  is  not  revoked  where  it  does  not  dispose  of  all 
the  testator's  estate.  See  Kenebel  v.  Scrafton,  2  East,  54  L ; 
Marston  v.  Roe  d.  Fox,  8  Ad.  k  E.  57;  Bra<hj  v.  Cuhitt, 
Dougi.  40 ;  Doe  v.  Edlin,  4  A.  &  P.  587. 

Provision  made  for  the  wife  alone  by  a  settlement  or  Provision 

n  •       If      -n  •  •  Tir  for  wife. 

by  the  will  itseli  will  not  prevent  its  revocation.  Marston 
V.  Roe  d.  Fox,  8  A.  &  E.  14 ;  2  Nev.  &  P.  504. 

Provision  by  a  settlement  subsequent  to  the  will  will 
not  prevent  revocation.  Israeli  v.  Rodon,  2  Moo.  P.  C  51 ; 
see  Talbot  v.  Talbot,  1  Hag.  705  ;  Ex  parte  Ilchester,  7 
Ves.  348 ;  Johnson  v.  Wells,  2  Hag.  561  ;  In  bonis  Gady- 
luold,  1  Sw.  &  T.  34. 

The  will  is  not  revoked  where  such  revocation  would 
not  benefit  the  afterborn  children.  Sheath  v.  York,  1 
V.  &  B.  390. 

The  fact  that  the  wife  and  children  predecease  the 
testator  will  not  revive  the  revoked  will.  Helyar  v. 
Helyar,  1  Phillim.  413 ;  Sullivan  v.  Sidlivan,  ib.  343 ; 
Emerson  v.  Boville,  ib.  342,  overruling  Wright  v.  Nether- 
wood,  2  Salk.  593,  n.,  2  Phillim.  266,  n. 

In  the  case  of  privileged  wills  it  seems  clear  that  a  will, 
though  revoked  by  marriage  and  birth  of  children,  may  be 
set  up  again  by  evidence  of  intention  to  adhere  to  it,  such 
wills  being  free  from  the  operation  of  the  Statute  of  Frauds 
and  Wills  Act.  See  Marston  v.  Eoe,  8  A.  &  E.  14; 
Gibbens  v.  Gross,  2  Add.  455  ;  Fox  v.  Marston,  1  Curt.  494; 
Israeli  v.  Rodon,  2  Moo.  P.  C.  51 ;  Matson  v.  Magrath, 
1  Rob.  680 ;  Tapster  v.  Holtzappfell,  5  N.  of  C.  554. 
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The  Wills  Act  (1  Vict.  c.  26),  section  22,  enacts,  that  no 
will  or  codicil,  or  any  part  thereof  which  shall  be  in  any 
manner  revoked,  shall  be  revived,  otherwise  than  by  the 
re-execution  thereof,  or  by  a  codicil  executed  in  manner 
thereinbefore  required,  and  showing  an  intention  to  revive 
the  same ;  and  Avhen  any  will  or  codicil  which  shall  be 
partly  revoked  and  afterwards  wholly  revoked  shall  be 
revived,  such  revival  shall  not  extend  to  so  much  thereof 
as  shall  have  been  revoked  before  the  revocation  of  the 
whole  thereof,  unless  an  intention  to  the  contrary  shall  be 
shown. 

Where  a  testamentary  disposition  is  revoked  by  a  subse- 
quent disposition,  which  latter  is  in  its  turn  revoked,  the 
former  disposition  is  not  thereby  revived.  Burtenshaw  v. 
Gilbert,  Cowp.  49  ;  In  bonis  Broicn,  1  Sw.  &  T.  32 ;  Broivn 
V.  Broivn,  8  E.  &  B.  876 ;   Wood  v.  Wood,  1  P.  &  D.  309. 

It  has  recently  been  doubted,  whether  since  the  Wills 
Act  a  codicil,  described  as  a  codicil  to  a  will  of  a  particular 
date  which  has  been  revoked,  would  be  sufficient  to  revive 
the  revoked  will  in  the  absence  of  any  additional  evidence 
of  "  intention  to  revive  the  same."  In  bonis  Steele,  1 
P.  &  D.  575. 

There  is  an  obvious  distinction  between  a  codicil 
incorporating  and  giving  effect  to  earlier  unattested  instru- 
ments, for  which  purpose  a  mere  reference  is  sufficient,  and 
a  codicil  reviving  a  revoked  instrument. 


CODICIL    REVIVING    WILL.  59 

There  are,  however,  cases  in  which  a  codicil  described  as 
a  codicil  to  a  particular  will  which  had  been  revoked  by 
marriaoe,  there  beino-  no  other  will  in  existence,  has  been 
held  sufficient  to  revive  the  revoked  will.  In  honis 
Chapman,  1  Rob.  1 ;  Payne  v.  Trappes,  1  Rob.  583. 

This  was  clearly  the  rule  before  the  Wills  Act,  Lord 
Walpole  V.  Earl  of  Orford,  3  Ves.  402;  S.  C.  7  T.  R.  138. 

In  the  case  of  Ideate  v.  Pickard,  2  N.  of  C.  406,  and  in 
The  goods  of  Reynolds,  3  P.  &  D.  35,  there  appear  to  have 
been  express  words  of  confirmation. 

It  seems  a  codicil,  described  as  a  codicil  to  a  will  of  a  Contin- 
particular  date,  though  the  codicil  is  directed  to  take  effect  codicil, 
only  in  events  Avhich  do  not  happen,  may  have  the  effect 
of  reviving  the  will.    In  bonis  Da  Silva,  2  Sw.  &  T.  315  ; 
see  Parsons  v.  Lanoe,  1  Yes.  Sen.  190. 

If  there  are  two  wills,  the  latter  of  which  revokes  the  Codicil 

earlier,  it  seems  a   codicil  described  as  a  codicil  to   the  to  will 

testator's  last  will,  but  oivinQ-  the  date  of  the  revoked  will,  J'^^joked  by 
'  o         a  >  later  will. 

will  not  revive  that  will  or  revoke  the  second  will.  In  honis 
May,  1  R  &  D.  581 ;  In  bonis  Ince,  2  P.  &  D.  111.  These 
cases  may  very  well  be  supported  on  the  ground  that  the 
description  of  the  will  by  the  codicil  was  ambiguous,  the 
will  of  the  date  mentioned  not  being  the  last  will  of  the 
testator,  or,  in  fact,  his  will  at  all,  as  it  had  been  revoked. 

In  In  bonis  Aiiderson,  39  L.  J.  P.  55,  the  principle 
applied  was  the  same.  In  that  case  the  codicil  was  expressed 
to  be  a  codicil  to  the  testator's  last  will,  but  confirmed  a 
Avill  by  date  which  had  been  revoked. 

In  In  bonis  Wilson,  1  P.  &  D.  582,  the  codicil,  though 
referring  to  a  revoked  will  by  date,  went  on  to  refer  to 
certain  bequests  as  contained  in  that  will,  which  were,  in 
fact,  contained  in  a  later  will.  There  was,  therefore,  a  clear 
case  of  mistaken  description. 

A  testamentary  disposition,  written  at  the  foot  of  a  will  Writiug  on 
revoked  by  marriage,  and  reierring  to  a  bequest  contamed  referringto 
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its  con-       [ix  tliu  will,  tlioiio-h  not  referriiio-  to  tlie  will  iu  terms   or 

tents.  .  ...  . 

described  as  a  codicil,  is  sufficient  to  revive  the  will.     In 
bonis  Ternhle,  2  Sw.  &  T.  8. 
Codicil  The  fact  that  a  codicil  is  found  attached  by  tape  to  a  will 

to  revoked  whicli  has  been  revoked  by  a  later  will  will  not  revive  the 
'^-  revoked  will.     Marsh  v.  Marsh,  1  Sw.  &  T.  528. 

Destroyed  A  will  which  has  been  destroyed  and  no  longer  exists  in 
writing  cannot  be  revived  by  a  codicil,  though  there  may 
be  a  draft  of  the  will  in  existence.  Hale  v.  Tokelove,  2 
Rob.  318;  Newton  v.  Neiuton,  12  Ir.  Ch.  118;  Rogers  v. 
Goodenough,  2  Sw.  &  T.  342. 
Confirma-        A  codicil  making  an  alteration  in  a  will,  and  confirming 

tion  of  will   .       .11,1  T  ■  l^  --n  n 

altered  by  it  m  all  other  respects,  does  not  revive  the  will  so  lar  as  it 
cocicii.        j^.^g  been  altered  by  intermediate    codicils.      Grosbie    v. 

Macdoual,  4  Ves.  610;  Green  v.  Tribe,  9  Ch.  D.  231. 
Incorpora-       ^^^y  document  in  existence  when  the  will  is  executed, 

tion  of 

docu-  and  sufficiently  described  to  enable  it  to  be  identified,  may 

be  incorporated  with  the  will,  and  may  be  referred  to  for 
purposes  of  construction,  whether  incorporated  in  the 
probate  or  not.  Hutchings  v.  Wood,  2  Moo.  P.  C.  355 ; 
Aaron  v.  Aaron,  3  De  G.  &  S.  475;  In  bonis  Sun- 
derland, 1  P.  &  D.  198  ;  In.  bonis  Mercer,  2  P.  &  D. 
91;  see  In  bonis  Pascall,  1  P.  «&  D-.  606;  In  bonis 
Gill,  2  P.  &  D.  6;  Qidhampton  v.  Going,  24  W.  R. 
917. 
Whether         It  has  been  said  that  the  document  must  not  only  be 

document     .  .  .  i  i  -n   • 

must  be      m  fact  111  existence  when  the  will  is  executed,  but  also  that 
as  existing.  ^^  iTQ-i-^st  be  described  as  existing.    Van  Straiihenzer  v.  Monk, 
3  Sw,  &  T.  6 ;  In  bonis  Watkins,  1  P.  &  D.  1 9 ;  Iii  bonis 
Dallow,  ib.  189  ;  In  bonis  Sunderland,  ib.  198. 

It  would  seem,  however,  that  if  the  document  is  proved 
to  have  been  in  existence  at  the  date  of  the  will,  and  is 
suflSciently  identified  by  the  description  in  the  will,  it  is 
not  necessary  that  it  should  be  actually  described  as  existing. 
See  Singleton  v.  Tomlinson,  3  App.  C.  404. 
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It  seems  that  a  document  sufficiently  referred  to  in  the  Incorpora- 
will,  though  not  in  existence,  may  be  incorporated  if  it  documents 
exists  at  the  date  of  a  codicil  to  the  will.     In  bonis  Hunt,  ^^  ^^^^^' 

ence  at 

2  Kob.  622 ;  In  bonis  Steiuart,  32  L.  J.  P.  94 ;  3  Sw.  &  T.  date  of 
192;  4  Sw.  &  T.  211 ;  In  bonis  Lady  Truro,  1  P.  &  D.  '°'^'''^* 
201,  not  following  In  bonis  MatJiias,  32  L.  J.  P.  115;  3 
Sw.  &  T.  100. 

But  for  this  purpose  it  must  be  clear  that  the  will,  if 
read  as  of  the  date  of  the  codicil,  refers  to  a  definite  in- 
strument, and  that  the  instrument  in  question  satisfies  the 
description  in  the  will. 

Thus,  a  codicil  confirming  a  will,  which  directs  certain 
property  to  be  distributed  as  the  testator  may  by  any 
memorandum  or  deed  direct,  will  not  have  the  effect  of 
incorporating  memoranda  executed  between  the  dates  of 
the  will  and  codicil.  In  bonis  Lancaster,  29  L.  J.  P.  1-55; 
see  In  bonis  Warner,  10  W.  E,.  566. 

A  memorandum  not  described  as  a  codicil  written  on  Memo- 
the  back  or  the  fourth  side  of  a  paper  containing  an  invalid  back  of 
will  to  which  it  does  not  refer  does  not  incorporate  the  will.  ''^^^' 
In  bonis  Drummond,  2  Sw.  &  T.  8 ;  In  bonis  Tovey,  47 
L.  J.  P.  63 ;  see  In  bonis  Willmott,  1  Sw.  &  T.  36. 

So  a  reference  to  executors  "  hereunder  named,"  or  the 
words  "  turn  over,"  will  not  incorporate  a  clause  not  con- 
tained in  the  body  of  the  will,  though  written  before 
execution.  In  bonis  Dallow,  1  P.  &  D.  189 ;  In  bonis 
Dearie,  39  L.  T.  N.  S.  93 ;  see  In  bonis  WatUns,  1  P.  & 
D.  19. 

On  the  other  hand,  the  words  "see  over,"  with  an  asterisk, 
have  been  held  sufficient  to  incorporate  a  sentence  on  the 
second  side  of  a  sheet  of  paper,  by  the  side  of  which  was 
also  written  "  see  over,"  with  an  asterisk.  In  bonis  Birt, 
2  P.  &  D.  214. 

The  cases  above  cited  on  the  subject  of  revival  are  also 
authorities  on  the  subject  of  incorporation. 
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Memo-  Thus  it  would  seem  that  a  memorandum  at  the  foot  of 

randum  .  •        i    •         i  -n  i  i 

referring     a  Will,  referring  to  somethmg  contained  m  the  will,  would 
of  wUl  ^^  ^  incorporate  it,  though  there  is  no  express  reference  to  the 
will  as  such.     In  bonis  Terrible,  2  Sw.  &  T.  8 ;  In  bonis 
Widdrington,  35  L.  J.  P.  66, 

Upon  similar  principles  it  has  been  held  that  a  testa- 
mentary disposition  not  described  as  a  codicil,  but  written 
on  the  back  of  the  will  underneath  two  codicils  described 
as  codicils  to  the  will,  and  altering  a  provision  contained 
in  the  second  codicil,  had  the  effect  of  republishing  the  will 
and  codicils.  Guest  v.  Willasey,  2  Bing.  429  ;  3  Bing.  614. 
Reference       A  reference  by  a  duly  attested  codicil  to  a  will  incor- 

to  a  will  in  i  mi    •  r>    i  ■  i  •  • 

a  codicil  porates  the  will,  it  there  is  only  one  document  m  existence 
porates  an  ^^  wliich  the  term  "  will "  can  apply.  Barnes  v.  Crovje, 
unattested  j  Yes.  Jr.  485 :  Doe  d.  Williams  v.  Evans,  1  Cr.  &  Mee. 

will. 

42;  Allen  v.    Maddock,   11    Moo.  P.  C.  427;   In  bonis 

Heathcote,  29  W.  R  356. 
Reference       Similarly,  a  reference  in  a  codicil  to  a  prior  unattested 
attested      codicil  will  incorporate  it.     Ingoldby  v.  Ingoldby,  4  N.  of 
codicU.       f^  ^gg  .  ^^ -^/^.g  g^^gg^  2  Curt.  796. 

Reference  A  reference,  however,  in  a  codicil  to  a  will  and  prior 

where  codicils,  where  there  is  a  will  and  codicils  duly  attested, 

valid  win  "^^i^^  ^^^  incorporate  a  codicil  not  duly  attested.     Croher  v. 

and  codi-  Marquis  of  Hertford,  3  Curt.  468  ;  4  Moo.  P.  C.  339. 

Reference  And  upon  the  same  principle  it  would  seem  that  a  re- 

wh  r  ference  by  a  codicil  to  a  will  where  there  is  a  duly  attested 

there  is  a  ^111  and  some  unattested  codicils  will  not  set  up  the  un- 

valid  will 

and  un-      attested  codicils.     Utterton  v.  Robins,  1  Ad.  &  E.  423 ; 

foSSit  2  Nev.  &  M.  821 ;  In  the  goods  of  Phelps,  6  N.  of  C.  695  ; 
Haynes  v.  Hill,  7  N.  of  C.  256 ;  see,  however,  Radburn 
V.  Jervis,  3  B.  450;  Guest  v.  Willasey,  2  Bing.  429;  3 
Bing.  614. 

Will  may        Possibly  a  reference  to  a  will  in  general  terms  would 

include  hi  ti-  ••  i  •^^ 

will  and      incorporate  all  the  valid  instruments  constituting  the  will, 


codicils. 


such  as  a  will  and  several  codicils. 
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A  codicil  referring  to  a  will  by  date  incorporates  the  Reference 
^  -^  ^  .    .       to  will  by 

will    of    that    date    only,    and    not    subsequent    codicils,  date. 

Burton  v.  Neivhery,  1  Ch.  D.  234 ;   In  bonis  Reynolds, 

3  P.  &  D.  35. 

The  case  is  not  altered  by  the  fact  that  a  valid  codicil 
referring  to  the  will  by  date  is  written  on  the  same  paper 
as  a  valid  will  and  an  intermediate  unattested  codicil.  In 
bonis  H'ufton,  5  N.  of  C.  598 ;  In  bonis  Phelps,  6  ib.  695; 
In  bonis  WiUmott,  1  Sw.  &  T.  36;  In  re  Spotten,  5  L.  E,. 
Ir.  403. 

Perhaps  where  a  codicil  is  directed  to  be  taken  as  part 
of  the  will,  a  subsequent  codicil  referring  to  the  will  by 
date  and  confirming  it  will  have  the  effect  of  confirming  the 
codicil  as  well.  See  Gordon  v.  Lord  Reay,  5  Sim.  274,  dis- 
approved in  Burton  v.  Kewbery,  supra. 

If  the  codicil  recites  the  will  by  date  and  a  codicil  by 
date,  and  then  confirms  the  "  said  will,"  the  term  "  will " 
may  include  both  will  and  codicil.  Aaron  v.  Aaron,  3  De 
G.  &  S.  475. 

As  to  whether  a  codicil  headed  "  This  is  a  fourth  codicil 
to  my  will"  would  incorporate  a  codicil  headed  "This  is  a 
third  codicil  to  my  will,"  see  Stochil  v.  Punshon,  6  P.  D.  9. 

Incorporation  of  an  instrument  into  a  will  does  not  alter  Effect  of 
the  effect  of  the  instrument  so  far  as  it  is  already  valid,  t^on.^^'^'^^' 
So  far  as  it  is  invalid  as  an  independent  instrument  it  takes 
effect  as  a  testamentary  disposition,  subject  to  the  ordinary 
rules  as  to  lapse,  ademption,  &c.,  applicable  to  wills.    Bizzey 
V.  Flight,  3  Ch.  D.  269. 

A  paper  not  in  existence  at  the  date  of  the  execution  of  Paper  not 
a  testamentary  instrument  cannot  be  incorporated  in  it  or  gj^^.^ 
referred  to  for  purposes  of  construction.    Countess  Ferraris  cannot  be 

^      ^  incor- 

V.  Lord  Hertford,  3  Curt.  468 ;  In  bonis  Watkins,  1  P.  &;  porated. 
D.  19  ;  /n  bonis  Dallow,  ib.  189 ;  Singleton  v.  Tomlinson, 
3  App.  C.  404  ;  Smith  v.  Conder,  9  Ch.  D.  170. 

Where  a  gift  is  made  by  will  to  a  person,  and  it  appears  Gift  on 
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trusts         Qj-^  i\^Q  fg^gg  Qf  i[^Q  ^yi]i  l[lr^^j^  the  gift  is  to  be  held  on  trust, 

declared 

by  parol      but  the  trusts  are  not  declared,  oral  evidence  of  the  trusts 
trustee.       is  admissible  if  they  have  been    communicated  to    the 

legatee   prior    to  the    execution    of  the  will.      Crook  v. 

Brooking,  2  Vern.  50,  106 ;  Pring  v.  Pring,  2  Vern.  98 ; 

Irvine  v.  Sullivan,  8  Eq.  678;   Riordan  v.  Banon,  I.  R. 

10  Eq.  469;   In  re  Fleetwood;  Sidgreaves  v.  Breiver,  49 

L.  J.  Ch.  514. 
Power  ^  testator    cannot    reserve  by  his  will   the    power  of 

cannot  be 

reserved      making  a  testamentary  disposition  of  his  property  by  a 
maMnt^a    Subsequent   unattested    paper.      Haherghani  v.    Vincent, 

u'Sttited*  ^  ^^^-  J^-  2^'*'  "^  ^-  ^-  ^-  ^'^'^^  Countess  de  Zichy  Ferraris 
wm.  ''  "   V.  Marquis  of  Hertford,  3  Curt.  468;  4  Moo.  P.  C.  339. 

Thus,  a  gift  to  trustees  to  hold  upon  the  uses  appointed 

by  a  letter  to  be  signed  by  the  testator  is  invalid.    Johnson 

V.  Bull,  5  De  G.  &  S.  85. 
Persons  g^^  there  is  no  objection  to  a  gift  to  persons  to  be 

to  take  .  "^  or 

under  a      ascertained  by  a  subsequent  act  on  the  part  of  the  testator, 

description  provided  the  act  is  one  which  must  be  done  as  the  natural 

may  de-      result  of  the  state  of  the  property  at  the  date  of  the  will, 

pend  on  a  r      i.        j 

subsequent  and  is  in  no  way  dependent  upon  a  power  reserved  by  the 

testator,      will.     Stuhhs  V.  Sargon,  2  Kee.  255;  3  M.  &  Cr.  507,  where 

the  gift  was  to  the  persons  who  should  be  in  co-partnership 

with  the  testatrix  at  the  time  of  her  decease,  or  to  whom 

she  should  have  disposed  of  her  business. 

Gift  on  jt  i^^g  been  said  that  where  the  will  discloses  that  a 

trust ; 

trust  dis-    bequest  is  made  to  a  person  as  a  trustee,  but  the  nature 

cloSGQ. 

later.  of  the  trusts  is  not  disclosed,  evidence  of  the  trusts  is 

admissible,  if  they  have  been  communicated  to  the  legatee 
after  the  execution  of  the  will.  See  Moss  v.  Cooper,  1 
J.  &  H.  352 ;  Riordan  v.  Banon,  I.  R.  10  Eq.  469 ;  In  re 
Fleetwood;  Sidgreaves  v.  Breiver,  49  L.  J.  Ch.  514;  15 
Ch.  D.  594,  where  Johnson  v.  Bull,  5  D.  G.  &  S.  85,  which 
is  an  authority  to  the  contrary,  is  discussed. 

The  distinction  between  this  class  of  cases  and  those 
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mentioned  below,  where  an  aLsolute  be(]ue.st  is  made  upon 

a  secret  trust  accepted  by  the  legatee,  though  fine  is  real. 

In   the  latter  cases  the    legatee  would  be   enabled   to 

commit  a  fraud  if  evidence  of  the  trust  were  not  admitted. 

In  the  former  cases  he  is  a  trustee  upon  the  face  of  the 

will,  and  cannot  therefore  in  any  case  take  beneficially. 

Where  a  gift  is  made  in  absolute  terms,  but  the  testator  Secret 

.  trust, 

before  or  after  the  date  of  his  will  communicates  to  the 

legatees  his  intention  that  they  are  to  hold   the  gift  in 

trust,  and  they  either  accept  the  trust  or  acquiesce  in  it  by 

silence,  evidence  of  the  trust  is  admissible.   Moss  v.  Cooper, 

IJ.  &  H.  352. 

Where  a  gift  is  made  to  A.  and  B.  on  the  faith  of  a  pro-  Gift  pro- 
mise by  A.,  given  before  the  gift  is  made,  to  apply  it  to  promise  to 
certain  trusts,  the  trust  is  fastened  on  to  the  gift  to  both,  ^^^^^.^^  "^ 
though  B.  may  not  have  been  aware  of  the  trust,  on  the 
principle  that  no  one  can  take  advantage  of  a  gift  procured 
by  fraud.     Russell  v.  Jackson,  10  H.  204. 

Where  a  gift  is  made  to  A.  and  B.  as  tenants  in  common.  Gift  to 

persons 

the  intention  bemg  to  create  a  trust  which  is  subsequently  who  sub- 
commnnicated  to  A.  but  not  to  B.,  the  gift  to  A.  only  is  accept  ^ 
fixed  with  the  trust.     Tee  v.  Ferris,  2  K.  &  J.  357 ;  Roiu-  t^-^st. 
botliam  V.  Dunneft,  8  Ch.  D.  430. 

If  the  gift  is  made  to  joint  tenants,  and  the  trust  is 
subsequently  disclosed  to  and  accepted  by  one  of  them  only, 
it  seems  the  trust  is  fastened  upon  the  whole  gift.  See 
Jones  V.  Badley,  3  Eq.  635 ;  Roicbotham  v.  Dunnett,  8 
Ch.  D.  430. 

In  cases  of  secret  trust  the  intention  to  create  a  trust 
must  be  clearly  established.  Jones  v.  Badley,  3  Ch.  362  ; 
McCormich  v.  Grogan,  L.  R.  4  H.  L.  82. 
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PROBATE  AND  ITS  EFFECT. 


What  may- 
be jiroved. 


Instru- 
ment ap- 
pointing 
executor. 


Contin- 
gent will. 


Contin- 
gent, _ 
codicil. 


Instru- 
ment ap- 
pointing 
guardian?. 
Wills  of 
married 


Every  instrument  containing  a  testamentary  disposition 
of  personal  property,  or  affecting  a  prior  testamentary  dis- 
position, is  entitled  to  probate  if  properly  executed  and 
attested.     In  bonis  Durance,  2  P.  &  D.  406. 

A  testamentary  instrument  appointing  an  executor  is 
entitled  to  probate,  though  the  executor  renounces  pro- 
bate. O'Divyer  v.  Geare,  1  Sw.  &  T.  465 ;  29  L.  J.  P.  47 ; 
In  bonis  Lancaster,  1  Sw.  &  T.  464 ;  In  bonis  Jordan,  1 
P.  &  D.  555. 

A  will  to  take  effect  upon  a  contingency  is  not  admis- 
sible to  probate  for  any  purpose  if  the  contingency  does 
not  happen,  and  is  inoperative  to  revoke  a  previous  will. 
In  bonis  Hugo,  2  P.  D.  72. 

But  the  principle  does  not  apply  to  a  codicil  which  will 
be  admitted  to  probate,  even  if  it  is  conditional  and  con- 
tains a  declaration  that  it  is  not  to  be  proved  unless  the 
condition  is  fulfilled,  as  it  may  have  the  effect  of  repub- 
lishing the  will.  In  bonis  Da  Silva,  2  Sw.  &  T.  315 ;  In 
bonis  Colley,  8  L.  K  Ir.  243. 

An  instrument  appointing  guardians  merely  is  not 
entitled  to  probate.     In  bonis  Morton,  33  L.  J.  P.  87. 

In  the  case  of  wills  of  married  women,  if  the  will  is 
tendered  for  probate  on  the  ground  that  it  disposes  of 
separate  estate,  the  Probate  Division  should  decide  whether 
there  was  any  separate  estate,  and  grant  or  refuse  probate 
accordingly.     In  bonis  Tharp,  3  P.  D.  76. 
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In  the  case  of  a  will  made  by  a  inaiTied  woman  under  a 
power,  if  all  the  persons  interested  are  before  the  Court, 
the  Probate  Division  should  decide  whether  there  was  a 
power,  and  also  whether  it  has  been  executed.  In  bonis 
Tkarp,  3  P.  D.  76. 

A  will  disposing  of  real  estate   only,  though   the  real  Will  of 
estate  may  be  directed  to  be  converted  and  debts  and 
legacies  may  be  directed  to  be  paid,  is  not  entitled  to  pro- 
bate.     In  bonis  Drummond,  2  Sw.  &  T.  118;  In  bonis 
Booth,  3  P.  &  D.  177. 

But  a  will  disposing  of  realty  only  is  entitled  to 
probate  if  the  testator  appoints  an  executor.  In  bonis 
Jordan,  1  P.  &  D.  555 ;  In  bonis  Miskelly,  I.  E.  4  Eq. 
02. 

The  will  of  a  married  woman  made  in  pursuance  of  a 
power,  and  taking  effect  only  upon  real  estate,  is  not 
entitled  to  probate  where  the  married  woman  survives  the 
coverture  without  republishing  the  will,  though  an  exe- 
cutor may  be  appointed.  O'Dwi/er  v.  Geare,  1  Sw.  &  T. 
465.  In  bonis  Barden,  1  P.  &  D.  325,  must  be  supported 
on  this  ground  if  at  all. 

Where  a  testator  makes  two  wills  not  referring  to  each  Foreign 

will, 
other,  one  of  property  in  England  and  the  other  of  pro- 
perty abroad,  and  appoints  different  executors,  the  foreign 
will  is  not  entitled  to  probate.     In  bonis  Good,  1  P.  »fc  D. 
449. 

A  foreign  probate  will  not  affect  personal  property  in  Foreign 
England,  but  a  duly  authenticated  copy  of  a  will  proved  in  ^^°  ^  ^' 
a  foreign  country  will  be  admitted  to  probate  in  England 
Avithout  further  evidence  of  the  validity  of  the  will.  In 
bonis  Smith,  IG  W.  K  1130;  In  bonis  Earl,  1  P.  &  D.  450  ; 
In  bonis  Ilill,  2  P.  &  D.  89  ;  Miller  v.  James,  3  P.  &  D.  5  ; 
l7i  bonis  Ride,  4  P.  D.  76  :  see  In  bonis  Prince  Henry  the 
mth,  49  L.  J.  P.  67 ;  In  bonis  Dost  Aly  Khan,  6  P.  D.  6. 

As  to  Scotch  confirmations,  see  21  &  22  Vict.  c.  56,  ss.  12, 

F  2 
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16  ;  In  bonis  Ryde,  2  P.  &  D.  86  ;  Hood  v.  Lord  Barring- 
ton,  6  Eq.  218;  In  bonis  Eiving,  50  L.  J.  T.  11. 
As  to  Irish  probates,  see  20  &  21  Vict.  c.  79,  s.  95. 
Whether  The  question  whether  documents  not  in  themselves  of  a 
rated'"  testamentary  character  but  incorporated  with  the  will 
I^oSdTe  should  be  included  in  the  probate  is  mainly  one  of  con- 
indudecl  in  yenience. 

probate.  .  . 

If  the  document  is  valid  m  itself  independently  ot  the 
will,  it  would  seem  that  it  need  not  be  included  in  the 
probate,  if  there  is  a  difficulty  in  procuring  its  production. 
Sheldon  v.  Sheldon,  1  Rob.  81 ;  In  bonis  SiUhorp,  1 
P.  &  D.  106. 

If  the  document  derives  its  validity  from  the  will  it 
ought,  as  a  general  rule,  to  be  included  in  the  probate. 
Sheldon  v.  Sheldon,  supra. 

If  the  document  incorporated  with  the  mil  is  itself 
testamentary  it  should  be  included  in  the  probate. 

Thus,  where  an  English  will  refers  to  and  incorporates  a 
foreign  will  the  foreign  will  must  be  included  in  the  pro- 
bate, thaugh  the  executors  of  the  English  will  may  have 
nothing  to  do  with  the  property  disposed  of  by  the  foreign 
will.  In  bonis  Harris,  2  P.  &  D.  83 ;  In  bonis  Lord 
Hoiude7i,  43  L.  J.  P.  26. 

On  the  other  hand,  where  the  English  will,  though  con- 
firming a  foreign  will,  expressly  declares  that  the  English 
will  is  to  take  effect  independently  of  the  foreign  will, 
the  latter  need  not  be  included  in  the  probate.  In  bonis 
Astor,  1  P.  D.  150. 
Where  Probate  of  a  will  must  be  applied  for  in  the  Probate 

be  proved.  Division,  and  no  proceedings  can  be  taken  under  a  will  of 
personal  property  till  the  will  has  been  proved,  unless,  per- 
haps, probate  is  alleged  and   admitted   on  the  pleadings. 
Finney  v.  Hunt,  6  Ch.  D.  98. 
Probate,          By  20  &  21  Vict.  c.  77,  s.  62,  it  is  provided  that  where 
evidence     the  will  is  proved  in  solemn  form,  or  its  validity  declared 
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in  a  contentious  matter,  the  probate  shall  be  conclusive  ^^  *'' 

realty. 
evidence  of  the  validity  and  co-ntents  of  the  will  in  all  pro- 
ceedings affecting  real  estate. 

Section  64  provides  in  effect  that  if  probate  of  a  will 
not  proved  in  solemn  form  is  intended  to  be  used  in  an 
action  as  evidence  of  a  testamentary  disposition  affecting 
realty,  ten  days'  notice  before  the  trial  of  the  intention  to 
use  the  probate  as  evidence  may  be  given  ;  and  if  the 
opposite  party  does  not,  within  four  days  after  receiving 
such  notice,  give  notice  that  he  disputes  the  validity  of  the 
will,  the  probate  will  be  prima  facie  evidence  of  the  will, 
its  validity  and  contents,  ■Barraclough  v.  Greenhoiigh, 
L.  R  2  Q.  B.  612. 

Where  the  will  has  not  been  proved  there  can  be  no  Action 
doubt  that  an  action  will  lie  in  the  Chancery  Division  to  ^^m  ^f 
establish  it,  so  far  as  it  relates  to  real  estate.    For  the  old  ^®^^  estate. 
practice  on  this  subject,  see  a  valuable  note  in  Mr,  Dunning's 
Concise  Precedents,  p.  510,  et  seq. 

Probate  is  conclusive  upon  the  question  whether  the  will  Chancery 
does  or  does  not  express  the  true  will  of  the  testator.  ^viii  not 

If  the  whole  or  any  part  of  a  w^ll  is  procured  by  fraud  ^fj^j'^f^j^  ® 

the  obiection  must  be  taken  when  probate  is  applied  for.     fraud  of 
''  .  ^  -"  ^  .  legatee. 

After  probate  of  a  will  has  been  granted  no  proceedings 

can  be  taken  in  the  Chancery  Division  to  have  the  legatee 

of   the  whole    or  any  part  of  the  property   bequeathed 

declared    a   trustee   on    the   ground    of  fraud.     Allen    v. 

M'Pherson,  1  H.  L.  191  ;  Mehiish  v.  Milton,  3  Ch.  D.  27. 

It  would  seem  that  the  same  principle  would  apply  even 

in  such  a  case  as  that  already  cited  of  Mitchell  v.  Gard,  3 

Sw.  &  T.  75,  supra,  p.  22 ;  and  see  Betts  v.  Doughty,  5 

P.  D.  26;  In  re  Birchall ;  Wilson  v.  Birchall,  29  W.  R.  -:61. 
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CHAPTER  X. 

WHAT  PROPERTY  MAY  BE  DISPOSED  OF  BY  WILL. 

1  yict.  By  the  third  section  of  the  Wills  Act,  it  is  enacted  that 

c.  26,  P.  3. 

All  pro-      every  person  may,  by  his  will,  bequeath  or  dispose  of  "  all 

be  dkp^&Yd  ^^^^  estate  and  all  personal  estate  which  he  shall  be  en- 

of  by  wUl ;  titled  to,  either  at  law  or  in  equity,,  at  the  time  of  his 

death,  and  which,  if  not  so  devised,  bequeathed  or  disposed 

of,  would  devolve  upon  the  heir-at-law,  or  customary  heir 

of  him,  or,  if  he  became  entitled  by  descent,  of  his  ancestor, 

comprising-  or  upon  his  oxecutor  or  administrator ;  and  that  the  power 

customary      -i         ■>  • 

freeholds  thereby  given  shall  extend  to  all  real  estate  of  the  nature 
hoids'wWi-  ^^  customary  freehold  or  tenant  right,  or  customary  or 
out  surren-  copyhold,  notwithstanding  that  the  testator  may  not  have 
before  ad-  surrendered  the  same  to  the  use  of  his  will,  or  notwith- 
also  such'  standing  that,  being  entitled  as  heir,  devisee  or  otherwise 
couWnor  *°  ^®  admitted  thereto,  he  shall  not  have  been  admitted 
be  devised  thereto,  or  notwithstanding  that  the  same,  in  consequence 

before  the  *  ^ 

Act;  of  the  want  of  a  custom  to  devise  or  surrender  to  the  use 

of  a  will  or  otherwise,  could  not  at  law  have  been  disposed 
of  by  will  if  this  Act  had  not  been  made,  or  notwithstand- 
ing that  the  same,  in  consequence  of  there  being  a  custom 
tliat  a  will  or  a  surrender  to  the  use  of  a  will  should 
continue  in  force  for  a  limited  time  only,  or  any  other 
special  custom,  could  not  have  been  disposed  of  by  will 
according  to  the  power  contained  in  this  Act,  if  this  Act 
estates  had  not  been  made ;  and  also  to  estates  pur  autre  vie, 
^iej  whether  there  shall  or  shall  not  be  any  special  occupant 

thereof,  and  whether  the  same  shall  be  freehold,  customary 
freehold,  tenant  right,  customary  or  copyhold,  or  of  any 
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other  tenure,  and  whether  the  same  shall  be  a  corporeal 
or  an  incorporeal  hereditament ;  and  also  to  all  contino-ent,  contin- 
executory,  or  other  future  interests  in  any  real  or  personal  interests ; 
estate,  whether  the  testator  may  or  may  not  be  ascertained 
as  the  person  or  one  of  the  persons  in  whom  the  same 
respectively  may  become  vested,  and  whether  he  may  be 
entitled  thereto  under  the  instrument  by  which  the  same 
respectively  were  created,  or  under  any  disposition  thereof 
by  deed  or  will ;  and  also  to  all  rights  of  entry  for  con-  ritrhts  of 
ditions  broken,  and  other  rights  of  entry ;  and  also  to  such  ' 

of  the  same  estates,  interests,  and  rights  respectively,  and  and  pro- 
other  real  and  personal  estate,  as  the  testator   may  be  acquired 
entitled  to  at  the  time  of  his  death,  notwithstanding  that  cutlon  of* 
he  may  become  entitled  to  the  same  subsequently  to  the  "^^i^l- 
execution  of  his  will." 

The  effect  of  this  section  as  regards  copyholds  is  to  Devise  of 
enable  the  copyholder  to  devise  his  estate  without  a 
surrender.  Until  the  devisee  is  admitted  the  customary 
estate  descends  to  the  heir.  Though  the  lord  will  not  be 
compelled  to  admit  the  heir  if  there  is  a  devisee,  he  cannot 
seize  because  the  devisee  refuses  to  be  admitted  if  the  heir 
is  willing  to  come  in.  R.  v.  Garland,  L.  R.  5  Q.  B.  269 ; 
Garland  v.  Mead,  ib.  6  Q.  B.  441;  see  Allen  v.  Btivsey,.  7 
Ch.  D.  453. 

It  has  been  suggested  that  lands  of  a  testator  dying  Lands 

.  **=  ^      ^  liable  to 

without  heirs  which  would  therefore  not  devolve  upon  "the  escheat, 
heir-at-law  of  him,"  but  would  escheat  to  the  lord,  are  not 
within  this  section,  and  therefore  that  a  will  disposing  of 
lands  in  such  a  case  must  be  executed  with  the  formalities 
required  by  the  Statute  of  Frauds.  Williams'  Real  Prop., 
9th  ed.,  p.  121,  note;  Dunuing's  Concise  Free,  p.  3. 

It  appears  to  be  doubtful  whether  an  estate  mir  autre  Whether 

an  estate 

Vie  limited  to  a  man  and  the  heirs  of  his  body  could  be  pur  autre 
disposed  of  before  the  Wills  Act,  if  the  entail  had  not  ^an  and 
been  barred.     The  better  opinion  seems  to  be  that  it  could  *^^'  ^^^^^ 
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of  hisbody  not ;  see  Campbell  v.  Sandys,  1  Sell.  &  Lef.  294 ;  Hopkins 

is  dcvis- 

able.  V.  Ramage,  Batty,  365  ;  Blake  v.  Liixton,  Coop.  185  ;  Allen 

V.  Allen,  2  Dr.  &  War.  307,  326;  and  see  Doe  v.  Liixton, 
6  T.  R  293 ;  see  1  Jarman,  56. 

The  Wills  Act  apparently  leaves  the  point  where  it  was, 
since  sec.  3,  which  makes  devisable  all  real  estate  which 
if  not  devised  would  devolve  upon  the  heir-at-law,  or  cus- 
tomary heir,  or  upon  his  executor  or  administrator,  does 
not  in  terms  extend  to  real  estate,  which  would  descend  to 
the  heir  special,  if  not  devised. 

Title  by  A  person  in  possession  of  land  without  other  title  has  a 

iiossGssion 

is  devis-      devisable  interest.     Asher  v.  Whitlock,  L.  E.  1  Q.  B.  1 ; 
''^'^''-  Clarke  v.  Clarke,  I.  R.  2  C.  L.  395  ;  see  Gresley  v.  MousUy, 

4  De  G.  &  J.  78. 
But  not  The  third  section  does  not  make  any  kind  of  person- 

to  sue  in     ^Ity  bequcathable  which  could  not  be  bequeathed  before  ; 
testa  01  h    ^\yy^^  ^  testator  cannot  bequeath  a  promissory  note  made  to 


name. 


him  so  as  to  pass  the  right  to  sue  on  it,  which  remains  in 
the  executor.     Bisliop  v.  Curtis,  18  Q.  B.  879. 

Property         Property  held  by  the  testator  in  joint  tenancy  survives 

joint  to  the  other  joint  tenants  and  cannot  be  given  by  will ; 

tenancy,  ^j^^g^  fo^  instance,  property  transferred  by  the  testator  into 
the  joint  names  of  himself  and  his  wife  where  there  is 
nothing  to  rebut  the  presumption  of  advancement  cannot 
be  given  by  will,  whether  by  specific  gift  or  otherwise. 
Dummer  v.  Pitcher,  2  M.  &  K.  262 ;  Coates  v.  Stevens,  1 
Y.  &  C.  Ex.  66;  Grosvenor  v.  Durston,  25  B.  97;  Turner 
V.  A.-G.,  I.  K  10  Eq.  386. 

Power  to         A  general  power  to  an  ascertained  person  to  appoint  the 


a 


a  contin-     ^^^e  in  lands,  where  the  power  is   to  arise    only  upon 
gency.        certain  contingency,  could  always  be  executed  before  the 

contingency  happened.      Dalhy  v.  Pullen,  2  Bing.  144; 

9  /.  B.  Moore,  300 ;  Logan  v.  Bell,  1  C.  B.  872. 
Power  to        Prior  to  the  Wills  Act  it  was  held  that  a  general  power 
person^^"   to  appoint  property  operating  upon  the  legal  estate  given 


TESTAMENTARY    POWERS.  73 

to  the  survivor  of  two  persons  could  not  be  exorcised  till  over  the 

legal 

the  survivor  was  ascertained.     Doe  v.  Tomkinson,  2  Mau.  estate. 
S.  165. 

This  doctrine,  however,  had  no  application  to  equitable 
estates,  and  is  apparently  abolished  by  the  Wills  Act. 
Thomas  v.  Jones,  1  D.  J.  ifc  S.  63. 

A  power  to  be  exercised  by  an  instrument  in  writing  Power  to 
could  always  be  exercised  by  Avill.     Lisle   v.  Lisle,  1   B.  cised  in 
C.  C.  533.  ""'''^" 

A  general  power  to  appoint  by  deed  or  instrument, 
sealed  and  delivered  before  a  certain  period,  cannot  be 
exercised  by  a  will  which  does  not  take  effect  till  after  the 
period.     Cooper  v.  Martin,  3  Ch.  47. 

A  power  to  appoint  by  will  to  A.  and  others  may  be 
exercised  after  A.'s  death.  Paske  v.  Haselfoot,  2  N.  E. 
568;  33  B.  125. 

Where  a  power  of  disposition  over  property  is  given  to  Power  of 

disposition 

a  person,  the  power  may  be  exercised  by  deed  or  will,  and  not  cut 
will  not  be  cut  down   to   a  testamentary  j)ower  without  ^gg^^^. 

clear  words.  mentary 

power. 

Thus  a  gift  to  A.  for  life,  with  a  power  to  dispose  of  the 
property  then  or  at  or  after  his  decease,  gives  A.  a  power 
exercisable  by  deed  or  will.  Anon.,  3  Leon.  71,  pi.  108; 
Ex  parte  Williams,  1  J.  &  W.  89 ;  Tomlinson  v.  Dighton, 
1  P.  W.  149  ;  1  Com.  194;  In  re  David's  Trusts,  Jo.  495  ; 
In  re  Mortlocl^s  Trusts,  3  K.  &  J.  456;  Humble  v.  Bowman, 
47  L.  J.  Ch.  62;  In  re  Jackson's  Will,  13  Ch.  T).  189; 
see,  too,  Slnnot  v.  Walsh,  5  L.  R.  Ir.  27.  The  cases  of 
Kennedy  v.  Kingston,  2  J.  &  W.  431 ;  Reid  v.  Reid,  25 
B.  469;  and  Freeland  v.  Pearson,  3  Eq.  658,  may  be  con- 
dered  overruled. 

n  the  other  hand,  if  any  words  are  used  which 
would  be  appropriate  only  to  a  testamentary  gift, 
such  as  leave  or  bequeath,  the  power  can  only  be 
exercised  by  will.      Doe  v,  Thorley,  10  East.  438 ;   Walsh 
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V.  Wallingev,  2  E.  &  M.  78 ;  Paul  v.  Hewetson,  2  M.  & 
K.  434. 

Possibly,  if  the  tenant  for  life  is  restrained  from  aliena- 
tion, a  power  at  her  decease  to  dispose  of  j)ropcrty  might 
be  construed  as  testamentary  only.  Archibald  v.  Wrigld, 
9  Sim.  161. 

Under  a  gift  to  A.  for  life,  with  power  to  dispose  of  the 
property  for  her  own  use,  with  a  gift  over  "  in  the  event  of 
her  decease,  should  there  be  anything  then  remaining," 
the  tenant  for  life  has  no  power  of  disposition  by  will. 
In  re  Thomson's  Estate;  Herring  \.  Barroiv,  13  Ch.  D. 
144;  14Ch.  D.  263. 

A  power  to  be  exercised  by  an  instrument  in  writing 

executed  with  certain  formalities   is   exercisable   by  will 

executed  with  those  formalities.     Kihhet  v.  Lee,  Hob.  312  ; 

Smith  V.  Adkins,  14  Eq.  402;   Orange  v.  Pickford,  4  Dr. 

363. 

Sec.  10  of       By  the  10th  section  of  the  Wills  Act  no  appointment 

^^^_    ^  ^    made  by  will  in  exercise  of  any  power  shall  be  valid  unless 

the  same  be  executed  in  manner  thereinbefore  required ; 

and  every  will  so   executed   shall,  so  far  as  respects  the 

execution  and  attestation  thereof,  be  a  valid  execution  of 

a  power  of  appointment  by  will,  notwithstanding  it  shall 

have  been  expressly  required  that  a  will  made  in  exercise 

of  such  power  should  be  executed  with  some  additional  or 

other  form  of  execution  or  solemnity. 

Applies  to       The  section  applies  to  powers  created  since  as  well  as 

created      to  powers  Created  before  the  Act.     Huhhard  v.  Lees,  L.  E,. 

smce  the      j  j^X.  255. 

But  only  The  section,  however,  only  applies  to  powers  which  are 
testam^'^^  in  terms  testamentary,  and  therefore  a  power  to  appoint 
tary  in       by  instrument  in  writing  executed  with  certain  formalities 

terms.  . 

cannot  be  exercised  by  a  will  executed  only  wdth  the 
statutory  formalities.  West  v.  Ray,  Kay,  385 ;  Taylor  v. 
Meads,  4  D.  J.  &  S.  597. 
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When   there  is  a  gift  to  trustees  and  the  survivor  of  Wlmn  a 

1  1  •     1     •  1  •  1  trust  may 

them  his  heirs  and  assigns  upon  trusts  to  be  executed  by  be  devised, 
the  trustees  and  the  survivor  of  them  his  heirs  and  assigns, 
the  power  of  executing  the  trusts  may  be  devised  by  the 
will  of  the  survivor.     Titley  v,   Wolstenholme,  7  B.  425 ; 
Rail  v.  Mmj,  3  K.  &  J.  58.5. 

It  has  recently  been  decided  that  the  same  rule  applies, 
when  the  gift  is  to  the  trustees,  their  heirs,  executors,  and 
administrators,  the  word  assigns  being  omitted.  Oshorne 
v.  Rovjlett,  13  Ch.  D.  774;  see  In  re  Morton  &  Hallett, 
49  L.  J.  Ch.  559;  15  Ch.  D.  143.  The  following  cases,  so 
far  as  they  decide  the  contrary,  may  be  considered  over- 
ruled :  Cooke  V.  Crawford,  13  Sim.  91 ;  Wilson  v.  Bennett, 
5  De  G.  &  S.  479;  Macdonald  v.  Walker,  14  B.  556; 
Ashton  V.  Wood,  3  Sm.  &  G.  436 ;  3  Jur.  N.  S.  1164. 
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EXECUTORS,  GUARDIANS. 
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A  TESTATOR  may  appoint  special  executors  of  any  por- 
tion of  bis  property ;  see  2  Key  &  Elpliinstone,  1355  ; 
4  Dav.  Conv.  102  ;  Dunning,  Cone.  Prec.  435. 

He  may  substitute  otber  executors  in  tbe  event  of  tbe 
absence  or  death  of  those  appointed.  In  bonis  Langford, 
1  P.  &  D.  458 ;  In  bonis  Foster,  2  P.  &  D.  304. 

And  he  may  delegate  the  power  of  appointing  executors 
to  another  who  may  appoint  himself.  In  bonis  Gringan, 
1  Hag.  548;  /n  bonis  Ryder,  2  Sw.  &  T.  127. 

A  person  appointed  executrix  of  all  property  not  named 
in  the  will  is  not  an  executrix  of  the  will  or  entitled  to 
probate.     In  bonis  Widveham,  2  P.  &  D.  395. 

Where  there  are  several  testamentary  papers  not  incon- 
sistent and  each  appointing  sole  executors,  probate  is 
granted  to  all  the  executors.  In  bonis  Graham,  3  Sw.  & 
T.  69;  Greaves  v.  P7ice,  3  Sw.  &  T.  71.  See  In  bonis 
Morgan,  1  P.  &  D.  323. 

Reappointment  by  a  codicil  of  some  of  the  executors 
appointed  by  the  will  together  with  new  executors  does  not 
revoke  the  appointment  of  executors  contained  in  the  will. 
In  bonis  leese,  2  Sw.  &  T.  442  ;  In  re  Lloyd,  I.  R.  6  Eq.  348. 

A  codicil  appointing  a  person  "  sole "  executor  of  the 
will  revokes  the  appointment  of  executors  made  by  the 
will.  In  bonis  Lowe,  3  Sw.  &  T.  478 ;  In  bonis  Baily, 
1  P.  &  D.  628. 

Though  no  executors  are  expressly  appointed,  if  the 
testator  has  directed  any  person  to  pay  his  debts  and 
administer  the  estate,  such  person  will  be  executor  accord- 
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ing  to  the  tenor.     In  bonis  Montgomery,  5  N.  of  C.  99  ; 
In  bonis  Adamson,  3  P.  &  D.  253. 

The   appointment   of  a   person    sole   trustee   of  a  will  ^^'jjj^^^  ^^^ 
will  not  in  itself  make  him  executor  according  to  the  tenor,  an  execu- 
In    bonis  Punchard,  2  P.  &  D.  369 ;  In  boms  Loivnj, 
3  P.  &  D.  157.     See  Boardman  v.  Stanley,  I.  R.  6  Eq.  590  ; 
Smith  V.  Kerran,  I.  R.  11  Eq.  447. 

Trustees  to  whom  the  testator's  personal  estate  is  given, 
subject  to  a  charge  of  debts,  are  in  eftect  executors.  In 
bonis  Baylis,  1  P.  &  D.  21 ;  In  bonis  Bell,  4  P.  D.  85. 

A  request  that  certain  persons  shall   act  for  or  with  an  Request  to 

■"•  act  with 

executrix  appointed  by  the  will,  makes  them   executors  executrix. 
according  to  the  tenor.     In  bonis  Broivn,  2  P.  D.  110. 

A  person  appointed  to  carry  out  the  intentions  of  the  will 
is  executor  according  to  the  tenor.  In  re  Archdall,  5 
L.  R.  Ir.  168. 

By  12  Car.  II.  c.  24,  sect.  8,  it  is  enacted  that  where  any  Parents 

•^  _  may  dis- 

person  hath  or  shall  have  any  child  or  children  under  the  pose  of  the 

T  •     1      i   1.1      x'         custody  of 

age  of  one  and  twenty  years,  and  not  married  at  the  time  children 

of  his  death,  that  it  shall  and  maybe  lawful  to  and  for  the  ^J^^^f^ 
father  of  such  child  or  children,  whether  born  at  the  time 
of  the  decease  of  the  father,  or  at  that  time  in  ventre  sa 
mere,  or  whether  such  father  be  within  the  age  of  one  and 
twenty  years,  or  of  full  age,  by  his  deed  executed  in  his  life- 
time, or  by  his  last  will  and  testament  in  writing,  in  the  pre- 
sence of  two  or  more  credible  witnesses,  in  such  manner  and 
from  time  to  time  as  he  shall  respectively  think  fit,  to  dispose 
of  the  custody  and  tuition  of  such  child  or  children,  for  and 
during  such  time  as  he  or  they  shall  respectively  remain 
under  the  age  of  one  and  twenty  years,  or  any  lesser  time, 
to  any  person  or  persons  in  possession  or  remainder,  other 
than  popish  recusants ;  and  that  such  disposition  of  the 
custody  of  such  child  or  children  made  since  the  24th  of 
February,  1645,  or  hereafter  to  be  made,  shall  be  good  and 
effectual  against  all  and  every  person  or  persons  claiming 
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Actions  of 
ravish- 


the  custody  or  tuition  of  such  child  or  children  as  guardian 
in  socage  or  otherwise ;  and  that  such  person  or  persons, 

ment  of  to  whom  the  custody  of  such  child  or  children  hath  been 
or  shall  be  so  disposed  or  devised  as  aforesaid,  shall  and 
may  maintain  an  action  of  ravishment  of  ward  or  trespass 
against  any  person  or  persons  vs^hich  shall  wrongfully  take 
away  or  retain  such  child  or  children,  for  the  recovery  of 
such  child  or  children  ;  and  shall  and  may  recover  damages 
for  the  same  in  the  said  action,  for  the  use  and  benefit  of 
such  child  or  children. 

The  lands       The  9th  section  of  the  same  statute  enacts,  that  such 

of  children  i         ^  i        i  -i  i 

and  the  person  or  persons,  to  whom  the  custody  of  such  child  or 
mentf)f'  children  hath  been  or  shall  be  so  disposed  or  devised,  shall 
their  per-    and  may  take  into  his  or  their  custody  to  the  use  of  such 

sonal  _  "^        _  "^ 

estate  by  child  or  children,  the  profits  of  all  lands,  tenements,  and 
guardians,  hereditaments  of  such  child  or  children ;  and  also  the  cus- 
tody, tuition,  and  management  of  the  goods,  chattels,  and 
personal  estate  of  such  child  or  children,  till  their  respective 
age  of  one  and  twenty  years,  or  any  lesser  time,  according 
to  such  disposition  aforesaid ;  and  may  bring  such  action 
or  actions  in  relation  thereunto,  as  by  law  a  guardian  in 
common  socage  may  do. 

Section  1  of  the  Wills  Act  declares  that  the  word  will 
shall  include  a  disposition  by  will  of  the  custody  of  a 
child  under  12  Car.  II.  c.  24.  It  follows,  therefore,  that 
an  infant  cannot  appoint  testamentary  guardians  by  will 
(section  7). 

An  instrument  appointing  a  testamentary  guardian  is 

valid    though    attested    by    the    guardian.     Morgan   v, 

Hatchell,  24  L.  J.  Ch.  135. 

Father  The  statute  enables  a  father  to   give   a  testamentary 

gate  ap-     guardian  authority  to  nominate  another  as  guardian.     In 

pointment  j^^,  -^  Pamell,  2  P.  &  D.  379. 

of  guar-  ' 

dian.  j^  father  has  no  legal  power  to  appoint  a  testamentary 

ma^t?  ^"      guardian  of  his  illegitimate  children,  though  the  person 

childi-en. 
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selected  by  him  would  in  most  cases  be  appointed  by  the 
Court.     Sleeman  v.  Wilson,  13  Eq.  36. 

The  testamentary  guardian  has  a  legal    right   to    the  Guardian 

.         f.  1     1  entitled  to 

custody  of  the  child,  and  is  entitled  to  a  writ  ol  habeas  custody, 
corpus  to  obtain  possession  of  his  ward.     In  re  Andrews, 
L.  R.  8  Q.  B.  153. 

There  is  nothing  to  prevent  a  father  from  appointing  a 
Roman  Catholic  ecclesiastic  the  guardian  of  his  children. 
Talbot  V.  Earl  of  Shreivshury,  4  M.  &  Cr.  672 ;  In  re 
Andrews,  L.  R.  8  Q.  B.  153;  In  re  Byrnes,  I.  R.  7  C.  L. 
199. 

No  precise   words   are   necessary  to   appoint   a   testa-  How 

guardian 

mentary  guardian.  api^ointed. 

Thus  it  is  sufficient  to  direct,  that  the  children  are  to  be 
brought  up  under  the  care  and  direction  of  a  certain 
person,  or  that  he  is  to  have  the  management  and  care  of 
the  house  and  children,  or  that  he  is  to  take  care  to  see 
the  child  educated.  Bridges  v.  Hales,  Moseley,  109; 
Miller  V.  Harris,  14  Sim.  540 ;  9  Jur.  388  ;  Lady  Teyn- 
liam  V.  Lennard,  4  B.  P.  C.  302. 

A  person  appointed  guardian  of  the  estate  is  not  a 
testamentary  guardian.     In  re  Norhiiry,  I.  R.  9  Eq.  134. 

The  mother  is  the  natural  guardian,  and  if  the  father 
appoiuts  no  guardian  the  mother's  right  remains,  even 
though  the  father  directs  that  she  shall  not  be  guardian. 
In  re  Wood,  16  W.  R.  164. 

A  father  is  entitled  to  direct  the  religion  iu  which  he  Eeligious 

f>        1  •      1      ji  education. 

wishes  his  children  to  be  brought  up  alter  his  death. 

But  the  cases  show,  that  less  weight  will  be  given  to  the 
wishes  of  a  deceased  than  to  those  of  a  living  father,  and 
that  in  the  former  case  the  court  will  not  interfere  in 
favour  of  the  religion  selected  by  the  father  if  he  lias 
done  anything  amounting  to  an  abandonment  of  his  rights, 
or  if  the  interference  would  not  be  for  the  benefit  of  the 
children.     Haiuksivorth    v.    Haiuksvjorth,    6     Ch.    539 ; 
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Andrews  v.  Salt,  8  Ch.  622;  In  re  Agar-Ellis ;  Agar- 

Ellis  V.  Lascelles,  10  Ch.  D.  49. 
Persons  By  2  &  3  Will.  IV.  c.  1o,  "  An  Act  for  regulating  Schools 

lawfuf  of"  Anatomy,"  s.  7,  it  is  enacted  that  it  shall  be  lawful 
custody  of  £^^j,  ^      executor,  or  other  party  having  lawful  possession 

bodies  may  •'  '  r        v'  o  i 

permit        of  the  bocly  of  any  deceased  person,  and  not  being  an 

tliem  to  .  I     T       •  1       1        1      1       /. 

undergo  undertaker,  or  other  party  interested  with  the  body  lor 
exaniina-^  the  purpose  Only  of  interment,  to  permit  the  body  of  such 
tion  in        deceased  person  to  undergo  anatomical  examination,  unless, 

certam 

cases.         to  the  knowledge  of  such  executor  or  other  party,   such 
person  shall  have  expressed  his  desire,  either  in  writing  at 
any   time   during  his  life,  or  verbally  in  the  presence  of 
two  or  more  witnesses  during  the  illness  whereof  he  died, 
that  his  body  after  death  might  not  undergo  such  exami- 
nation,  or  unless   the  surviving  husband  or  wife,  or  any 
known  relative  of  the  deceased  person,  shall  require  the 
body  to  be  interred  without  such  examination. 
Provision        By  section  8  of  the  same  statute  it  is  enacted,  that  if 
persons       ^ny  person,  either  in  writing  at  any  time  during  his  life, 
directing    ^^  verbally  in  the  presence  of   two   or   more  witnesses 

anatomical  -^  ^ 

examina-    during  the  illness  whereof  he  died,  shall  direct  that  his 

tious  after 

their  body,    after   death,   be    examined    anatomically,    or   shall 

nominate  any  party  by  this  Act  authorised  to  examine 
bodies  anatomically  to  make  such  examination,  and  if, 
before  the  burial  of  the  body  of  such  person,  such  direc- 
tion or  nomination  shall  be  made  known  to  the  party 
having  lawful  possession  of  the  dead  body,  then  such  last- 
mentioned  party  shall  direct  such  examination  to  be  made, 
and  in  case  of  any  such  nomination  as  aforesaid  shall 
request  and  permit  any  party  so  authorised  and  nominated 
as  aforesaid  to  make  such  examination,  unless  the  deceased 
person's  surviving  husband  or  wife,  or  nearest  known 
relative,  or  any  one  or  more  of  such  person's  nearest  known 
relatives,  being  of  kin  in  the  same  degree,  shall  require 
the  body  to  be  interred  without  such  examination. 


death. 
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CHAPTER  XII. 

ELECTION. 

A  TESTATOR  call  of  coiu'se  only  dispose  of  his  own  pro- 
perty by  will ;  however,  by  means  of  the  doctrine  of  elec- 
tion, he  may  in  many  cases  in  effect  dispose  of  the  property 
of  others.     Thus,  where  a  testator  disposes  of  the  property  When  elec- 

.  .  tion  arises. 

of  a  person,  and  at  the  same  time  gives  that  person  property 
of  his  own  by  his  will,  the  person  whose  property  is  given 
aw^ay  is  bound  to  elect  whether  he  will  keep  his  own  pro- 
perty and  surrender  an  equivalent  value  of  the  benefits 
given  him  by  the  will,  or  whether  he  will  take  entirely 
under  the  will.     Rogers  v.  Jones,  8  Ch.  D.  C88. 

The  compensation,  which  has  to  be  made  by  a  person 
electing  to  take  against  the  wdll,  is  a  charge  upon  the 
benefits  he  receives  under  the  will,  so  tliat  if  he  takes  real 
estate  under  the  will  and  dies  before  making  compen- 
sation, the  compensation  is  a  charge  on  the  land  and  is 
not  payable  out  of  his  personal  estate.  PlcJiersglll  v. 
Moclger,  5  Ch.  D.  163. 

The  person  electing  must  elect  to  take  under  or  against  Legatee 

■11  1  T    M  must  elect 

the  whole  instrument,  will  and  codicils,  and  not  merely  for  or 

that  part  of  it  which  disposes  of  his  own  property.     Cooper  ^ITole  in-'" 
v.  Cooper,  L.  11.  6  Ch.  15  ;  lb.  7  H.  L.  53.  btniment, 

^  _  _        _  will,  and 

If,  however,  there  is  a  gift  expressly  in  lieu  of  dower,  or  codicils, 
the  testator  declares  that  the  legatee  is  to  elect  only  between  Jgytator^^*^ 

one  of  the  benefits  given  him  by  the  will  and  his  own  pro-  l™itf  the 

^  election  to 

perty,  election  will  be  confined  to  that.     ira//,'<3/'  v.  Inge,  some  par- 
Rom.  N.  of  C.  95 ;  East  v.  Cool;  2  Ves.  Sen,  30,  explained  benefit. 

G 
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in  WiUdnson  v.  Dent,  G  Cli.  330;    Coute  v.  Gordon,  I.  11. 

11  Eq.  180. 
Gift  in  But  a  gift,  tliougli  declared  to  be  in  satisfaction  of  any 

tion  of  a  sums  in  wbicli  the  testator  may  be  indebted  to  the  donee 
not  limit  ^^  ^^^  tinic  of  bis  dcccase,  or  in  satisfaction  of  a  rent  cbarge, 
election  to  ^be  objcct  being  testamentary  bounty,  will  put  tlie  legatees 
cular  gift,   to  tbcir  election  to  take  under  or  against  the  wbole  will. 

Wilkinson  v.  Dent,  6  Cb.  339  ;  see,  too,  Coidts  v.  Acwortli, 

9  Eq.  519. 
Election  Election  arises  only  between  a  oift  by  the  will  and  some- 

arises  only        _  ./  o  ./ 

between  a  tiling'  belonging  to  the  legatee  by  a  title  dehors  the  will. 

title  under  „!  „         ,        .  .  ,  ,  . 

and  a  title  J-  hus,  no  case  tor  election  arises  wliere  a  testator  has  given 
\vm  ^  *  ^  a  legatee  several  legacies,  some  of  which  are  onerous.  In 
No  elec-  sucli  a  caso  the  legatee  may  reject  the  onerous  legacies 
one  of  two  without  forfeiting  the  others.  Andrew  v.  Trinity  Hall, 
gifts  is        9  Yg3_  525    Moffett  v.  Bates,  3  Sni.  &  G.  408  ;   Warren  v. 

onerous.  '  m  >  ' 

Rudall,  IJ.  &  H.  1 ;  Aston  v.  Wood,  22  W.  R.  893;  43  L.  J. 
Ch.  715. 
TJnless  Though,  if  the  onerous  and  beneficial  legacies  are  given 

there  is  an 

intention  together  as  one  entire  gift,  or  there  is  an  intention  that 
lefTatee  ia  ^^^^  legatee  shall  not  take  one  without  the  other,  he  must 
to^takeail  ^^^^^  f,|j  ^^  ^^^^^^      Q^^^^^  ^_  Britten,  42  L.  J.  Ch.  187; 

or  none. 

Talhot  v.  Lord  Radnor,  3  M.  k  K.  252;  see  Fairtlough  v. 

Johnstone,  16  Jr.  Ch.  442. 

No  elec-  And  upoii  the  same  principle  election  does  not  arise  as 

tion  be-  -^  .  . 

tween  two  between  two  clauses  in  the  same  will,  the  title  to  both  the 

a  will.  properties  between  which  the  legatee  would  have  to  elect 
being  derived  under  the  will.  WoUaston  v.  Kiny,  8  Eq. 
165;  Wallinger  v.  WaUinger,  9  Eq.  301. 

Devise  Devises  and  bequests  upon  condition   must  be  distiii- 

iipon  con-  *  ^ 

dition  dis-  guished  from  cases  of  election.     Cooper  v.  Coo^^er,  L.  R.  6 

tinguished    ^,  -ti-xtt      -t 

from  elec-    Ch.  1.3  ;    lb.  i   IT.  L.  o3. 

^""'  In  the  latter  it  is  immaterial  whether  the  testator  knew 

or  not  that  the  property  f)f  which  he  was  disposing  was 

not  his  own,  in  the  former  ho  mast  ha^"e  known  that  it 
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was  not.  The  characteristic  of  the  former  is  forfeiture,  of 
the  latter  compensation.  Tims  a  devise  to  A.  on  condition 
of  his  convej'ing  certain  property  of  his  own  wonld  be  a 
condition  and  not  a  case  for  election.  See  Allddldon  v. 
Windross,  16  Eq.  212;  Boughton  v.  Boughton,  2  Ves.  Sen. 
12;  Fearon  v.  Fearon,  3  Ir.  Ch.  19. 

In  order  to  raise  a  case  for  election  there  must  be  on  To  raise 

^  election 

the  face  of  the  will  a  disposition  on  the  part  ot  the  testator  the  testa, 
of  something  belonging  to  a  person  who  takes  an  interest  actiwliy 
under  the  will.  dispose  of 

something 

The  intention  to  dispose  of  something  not  his  own  must  not  his 
appear  on  the  face  of  the  will,  and  evidence  is  not  admis- 
sible to  show  that  the  testator  considered  certain  property 
as  his  own,  and  intended  to  pass  it  by  words  not  directly 
refen'ing  to  it;  see  Pole  v.  Lord  Somers,  6  Ves.  322;  Doe 
V.  Chichester,  4  Dow.  76,  pp.  89,  90. 

An  erroneous  belief   on  the  part  of  the  testator,  even  En-oneoita 
though  he  expressly  declares  that  he  has  made  his  will  on  recital  will 
the  faith  of  it,  will  not  raise  an  election.     Lcmgston  v.  gjg'j.J^^® 
Langston,  21  B.  552 ;  Dashivood  v.  Peyton,  18  Ves.  27 ; 
Box  V.  Barrett,  3  Eq.  244;  see  Leiiis  v.  Leivis,  I.  R.  11 
Eq.  340. 

It  makes  no  difference  whether  the  property  attempted  In  respect 

of  what 

to  be  disposed  of  by  the  testator  is  vested  contingent  or  property  of 
reversionary  ;  though  in  the  latter  case,  if  the  reversionary  election 
interest  in  personalty  of  a  married  woman  is  disposed  of  she  ^"ses. 
cannot  elect  till  her  interest  falls  into  possession.    Will  lams 
V.  Magnc,  I.  R.  1  Eq.  519  ;  Wehh  v.  Eaii  of  Shaftesbury, 
7  Ves.  480 ;  Wilson  v.  Lord  Toivnshend,  2  Ves.  Jun.  697. 

The  release  of  a   debt   due   to   the  testator  from  A.,  Release  of 

.  T         .  ^    ^        1         r  ^  debt  due 

the  testator  at  the  same  time  reieasmg  a  debt  due  irom  from  a 
B.  to  A.,  will  put  A.  to  his  election.     Synge  v.  Synge,  15  goi'^to^r' 
Eq.  389;  9  Ch.  128.  ^-^^g^tee. 

It  is  sufficient  to  raise  election  if  the  property  disposed  Legatee 

^     >■        ^         I  must  be 

of  by  the  testator  is  the  property  of  a  person  taking  a  entitled  to 

G  2 
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the  pro-  benefit  under  the  will  at  the  date  of  the  testator's  death, 
g^ven  and  a  title  as  next  of  kin  to  an  intestate  whose  estate  has 
thetesL  i^ot  at  the  date  of  the  death  been  fully  administered  is 
tor's  death,  sufficient.     Cooj^ev  V.  Cooper,  L.  R.  G  Ch.  15  ;  ih.  7  H.  L. 

53;  see  Bennett  v.  Hovldsworth,  G  Ch.  D.  671. 
Title  as  _        In  such  a  case,  for  the  j^urpose  of  election,  the  interest 
tolnhitt^s-  of  the  next  of  kin  is  to  be  estimated  as  it  was  at  the  death 
^^^^-  of  the  intestate,  his  debts  being  rateably  distributed  over 

his  estate,  ih. 

But  if  the  property  in  question  is  not  acquired  till  after 
the  death  of  the  testator,  no  election  arises  in  respect  of  it. 
Hoivdls  V.  Jenkins,  2  J.  &  H.  TOG ;  1  D.  J.  &  S.  617; 
Grissell  v.  Sivinhoe,  7  Eq.  291,  in  which  case  it  seems  the 
husband  would  have  been  bound  to  elect  if  he  had  been 
his  wife's  administrator  at  the  testator's  death.  See  Cooper 
V.  Cooper,  6  Ch.  15,  p.  21. 
Derivative  And  where  a  wife  had  elected  to  take  an  estate  against 
*'*^^"  the  will,  the  husband,  being  tenant  by  the  curtesy,  was  not 

again  put  to  his  election  between  his  tenancy  by  the  curtesy 
and  benefits  given  to  him  by  the  will,  compensation  having 
been  already  made  for  the  value  of  the  estate.     Lady  Cavan 
V.  Pulteney,  2  Ves.  Jr.  544 ;  3  Ves.  384. 
Mere  per-       So,  too,  the  right  of  a  creditor  to  be  paid  out  of  property 
fcona  iig  1 .  i^g^Qj^gj^g  ^Q  g^j-^  intestate,  and  disposed  of  by  the  testator, 
being  merely  a  personal  right,  will  not  put  the  creditor  to 
election  between  his  claim  upon  the  intestate's  estate  and 
a  benefit  given  by  the  will.     See  Cooiier  v.  Cooper,  L.  R. 
7  H.  L.  53,  p.  'oQ.     See  Kidney  v.  Coussmaker,  12  Ves. 
136. 
Appoint-         When  a  testator  having  a  special  power  of  appointment 
under         ovcr  certain  j)roperty  appoints  absolutely  to  the  objects  of 
a  special     ^^^^  power,  and  superadds  a  condition  or  request  that  they 
with  in-      sbj^n  oive  the  property  in  a  certain  way,  no  case  of  election 

valid  con-  *  l      i        J  .  ,         ,  i  i.      r 

dition        arises,  the  illegal  condition  bemg  considered  struck  out  ot 
added         the  will.     Carver  v.  Bowles,  2  R.  &  M.  301 ;  Blacket  v. 
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Lamb,   14  B.  482;   Wool  ridge  y.   Wooh'idge,  Johns.   G3;rai«esno 
Churchill  v.  Churchill,  5  Eq.  44.     See  King  v.  King,  15 
Ir.  Ch.  479  ;  Morhirty  v.  M<irtin,  3  Ir.  Ch.  20. 

Where,  however,  there  is  no  absohite  gift  in  the  first  It  does 

.  r.   .        ,  .  .         ,.,-,..        .  Avhen  the 

instance,  but  the  original  gift  is  subject  to  mvahtl  hmitations  wiioie  ap- 
over  and  restrictions,  the  objects  of  the  power  must  elect  fs°inY™nd.*^ 
between  their  rights  under  the  power  and  the  other  benefits 
given  them  by  the  will.     Tomhyns  v.  Blane,  28  B.  422. 

And   generally  election    arises,  where    property  subject  Property 

.  .  '  subject  to 

to  a  special  power  of  appointment  vested  m  the  testator,  a  special 
is  given  by  him  to  persons  not  the  objects  of  the  power  P°^^®''- 
when  the  latter  receive  benefits  under  the  will.     Whistler 
V.  Webster,  2  Yes.  Jun.  366. 

It  must  be  presumed  2^''i'^nct  facie  that  a  testator  only  \Miat  is  a 

.     ,  .  disposition 

means  to  dispose  or  what  is  his  OAvn.  by  a  tes- 

Therefore,  even  before  the  Wills  Act,  general  words  will  f^^^^f^^ 
not  be  construed  to  apply  to  property  not  belonging  to  the  "ot  his 
testator,  though  at  the  date  of  his  will  and  his  death  he  General 
may  have  no  property  of  his  own  to  which  the  words  could  J[°''-^^i  + 
apply.     Read  v.  dvp,  1  B.  C.  C.  492  ;  Jervoise  v.  Jervoise,  testator's 
17  B.  566;  Thornton  v.  Thornton,  11  Ir.  Ch.  474.  pSy'™ 

Nor  will  the  fact  that  the  devise  is  to  uses  in  strict  Devise 

,    in  strict 

settlement  extend  general  words  to  more  than  the  testator  s  settlement 
interest,  though   his  devisable  interest  is  only  an  estate  ^torhaT 
vur  autre  vie.     See  Cosby  v.  Lord  Ashdouii,  10  Ir.  Ch.  only  estate 

'  '^  jjwr  autre 

219.  rie. 

The  testator  may  of  course  show  that  he  included  lands 
not  his  own  under  the  general  Avords  by  describing  them 
as  lands  in  his  own  occupation.  Honywood  v.  Foster,  30 
B.  14. 

And  if  the  devise  be  of  property  in  a  particular  place.  Property 

.  .  in  a  par- 

H    there    IS    any  property  of    the  testator    answering  the  ticular 
description    it    will  be    confined    to    that.      Raiiclife  y.^^^'^^' 
ParJcyns,  6  Dow.  149;  Maddeson  v.  Chapman,  1  J.  &  H, 
470. 
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Property         So  wliere  a  testator  has  transferred  stock  into  the  names 

held  in  .         . 

joint  of  himself  and  his  wife,  a  general  gift  of  his  stock,  or  even 

eiin-ncj.  ^  ^^^^  ^^  stock  exactly  the  same  in  amount  as  that  so  trans- 
ferred, will  not  put  the  wife  to  her  election.  Dummcr  v. 
Pitcher,  2  M.  &  K.  2G2 ;  Poole  v.  OcUivg,  10  W.  R.  007. 

To  raise  a  case  of  election  there  must  be  a  specific  refer- 
ence to  the  stock  in  question.  Coates  v.  Steve  m*,  1  Y.  &:  C. 
Ex.  66;  Grosvenov  v.  Duvston,  25  B.  07. 

The   case  is   more   difficult  where   the  testator   has  a 
devisable  interest  in  certain   property,  and  the   question 
arises  whether  he  intended  to  give  the  whole  property. 
When  the       1.  Where  the  testator  is  entitled  in  moieties  : 

testator  is         t-^    i        i       •        •        r-    i  '     • 

entitled  in       If  the  devise  IS  of  the  testator  s  interest  or  property  m  a 
moie  les.     ],Qj^^gQ  qj.  lands.  Only  what  belongs  to  him  is  intended  to 

pass.     Henry  v.  Henry,  I.  E..  6  Eq.  286. 
Gift  of  a         ^y^i  jf  i\^Q  o|ft  is  of  a  house  by  a  particular  description, 

house  with       _     ^  ....  .  .  r  ^ 

a  direction  this  is  a  Sufficient  indication  of  an  intention  to  pass  the 
whole  house,  at  any  rate  if  there  is  a  direction  to  repair. 
Padlmry  v.  Clarh,  2  Mac.  &  G.  298;  Hoivell  v.  JevUns, 
2  J.  &  H.  706.     See  Sivan  v.  Holmes,  19  B.  471. 

And  the  result  is  the  same  where  there  is  no  such 
direction.  Fitzsimons  v.  Fitzsimoihs,  28  B.  417 ;  Miller  v. 
Thuryood,  38  B.  496 ;  WiMnson  v.  Dent,  6  Ch.  839. 

When  the       2.  Where  land  is  subject  to  a  charge,  a  devise  of  the  land 

testator  is        .  .  ,  "^  .  ^ 

entitled  to  Without  more  js  a  devise  subject  to  the  charge.     Stejoliens 
ject  to"a"    V.  Stephens,  3  Dr.  697;  1  De  G.  &  J.  62 ;  Henry  v.  Henry, 

charge.        j_  ^    (3  ^q.  £86. 

On  the  other  hand,  if  the  testator  repudiates  the  instru- 
ment creating  the  charge,  and  the  dispositions  of  his  will 
are  inconsistent  with  that  instrument,  the  property  is 
intended  to  pass  freed  from  the  charge.  Sadlier  v.  Butler, 
I.  R.  1  Eq.  415. 

So,  too,  if  the  devise  of  the  land  is  inconsistent  with  the 
charge,  as  if  it  be  for  a  long  term  on  trust  to  raise  a  sum 
immediately  for  jDayment  of  debts  and  legacies,  the  prior 
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charge   being   itself  secured    by  a   long  term.     Bloke  v. 
Ban  bur  If,  1  Ves.  Jnn.  514. 

o.  Where  the  testator  has  a  reversionary  interest  in  land,  When  the 
limited  to  take  effect  after  the  decease  of  persons  to  whom  entitled  to 


th 


e  revcv- 


he  gives  a  life  interest  in  those  lands,  so  that  the  will  would  ^j^^^^  j^^ 
be  of  no  effect  if  it  were  intended  only  to  deal  with  the  ^^"f^^- 
reversion,  and  there  arc  besides  powers  of  leasing  and 
management  implying  actual  enjoyment,  the  Intention  must 
have  been  to  dispose  of  the  whole  property.  Welhjj  v. 
Welbij,  2  V.  &  B.  187;  Winfour  v.  Clifton,  21  B.  447;  8 
D.  M.  &  G.  G41. 

So,  too,  a  direction  that  an  annuity  is  to  be  paid  to  a 
person  for  life  out  of  lands  of  which  the  testator  has  only 
the  reversion  shows  an  intention  to  dispose  of  the  whole. 
Ustkl-G  V.  Feters,  4  K.  &  J.  437. 

But  if  in  a  doubtful  case  the  testator  expressly  confirms 
the  settlement  by  which  the  reversion  in  the  property  in 
question  is  limited  to  him,  only  his  own  interest  will  be 
held  to  be  intended  to  pass.  Rancliffe  v.Porki/ns,  6  Dow. 
149. 

4.  The    question  whether  the    testator   has    shown    an  What 
intention  to  dispose  of  his  real  estate,  freed  from  the  widow's  ^n  inten- 
right  to  dower  .or  freebench,  is  of  importance  only,  with  *^°^^^"^  ^^ 
regard  to  the  former,  in  the  case  of  widows  married  prior  lands  free 

°  Till-      from  dower 

to  the  1st  January,  1834 ;  and  with  regard  to  the  latter,  m  or  free- 
the  case  of  wills  not  coming  under  the  Wills  Act ;  see  the   "^'^  ' 
Dower  Act,  3  &  4  Will.  4,  c.  105,  ss.  4  and  14.     Locey  v. 
Hill,  19  Eq.  34G. 

As  to  freebench,  it  was  decided  in  Loreu  v.  Hill,  suiym, 
that,  by  virtue  of  the  3rd  section  of  the  Wills  Act,  a  devise 
of  copyholds,  though  not  surrendered  to  the  uses  of  the  will, 
is  sufficient  to  bar  the  widow's  claim.  The  point  does  not 
appear  to  have  been  raised  in  Thompson  v.  Burro,  10  Eq. 
592. 

In  cases,  however,  under  the  olcl  law,  the  widow  is,  of  f;ift  in  lieu 

'  of  dower — 
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what  it 
includes. 


What  is  in- 
consistent 
with  the 
widow's 
right  to 
dower . 

Personal 
nse  by  the 
devisee. 


Devise  in 
definite 
propor- 
tions. 


Trust  to 
pell  and 
divide. 


Powers  of 
leasinsr. 


course,  put  to  her  election  if  a  legacy  is  given  to  her 
expressly  in  lieu  of  dower.  Sop7rifJt,  y,  MavglKia,  80  B. 
235. 

A  legacy  in  lieu  of  dower  would,  it  seems,  also  include 
freebench  and  dower  out  of  lands  which  the  testator  had 
no  power  to  devise.  Kotfley  v.  Palmer,  2  Dr.  93  ;  Waller 
V.  Walker,  1  Ves.  Sen.  54.  See  Wetherell  v.  Wetlierell,  4 
Giff.  51. 

If  the  dispositions  of  the  will  are  inconsistent  with  the 
widow's  right  to  have  her  dower  set  out  by  metes  and 
bounds,  she  will  be  put  to  her  election.  This  will  be  the 
case : — 

a.  If  a  house,  being  a  portion  of  the  property  devised, 
is  given  for  the  personal  use  and  occupation  of  the  devisee. 
Miall  V.  Brane,  4  Mad.  119;  Roadley  v.  Dixon,  3  Kuss. 
192. 

h.  A  devise  of  realty  in  definite  proportions  between 
the  widow  and  others  would  not  itself  show  that  the 
widow  was  not  intended  to  take  her  dower.  But  if  the 
property  is  particularised  so  as  to  show  that  the  testator  is 
giving  not  merely  his  estate,  but  the  whole  property  itself, 
this  is  sufficient  to  show  that  dower  was  meant  to  be 
excluded.  Reynolds  v.  Torin,  1  Euss.  129 ;  Chalmers  v. 
Storril,  2  V.  &  B.  222,  as  explained  in  Bending  v.  Bend- 
ing, 3  K.  &  J.  257.  See  Roberts  v.  Smith,  1  S.  &  St.  513. 
In  Dickson  v.  Robinson,  Jac.  503,  the  will  is  not  stated. 

A  direction  that  the  proceeds  of  sale  are  to  be  divided 
in  certain  shares  will  not  have  this  effect.  Ellis  v.  Lewis, 
3  Ha.  314. 

c.  If  powers  of  leasing  are  given,  even  though  they  be 
only  from  year  to  year.  Reynard  v.  Spence,  4  B.  103; 
O'Hara  v.  Chaine,  1  J.  &  Lat.  662;  Parker  v.  Soiverhy, 
1  Dr.  488 ;  1  D.  M.  *L-  G.  321  ;  Loives  v.  Loices,  5  Ha.  501 ; 
II(dl  v.  Hill,  1  Dr.  ^  War.  94;  Linley  v.  Taylor,  1  Gifif. 
67;  see  Warbv.tton  v.  Warhutton,  2  Sm.  k  G.  163. 
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And  it  seoms  that  a  power  of  leasing  is  inconsistent 
with  the  widow's  right  to  freebencli,  thougli  it  ma}^  not  be 
the  custom  of  the  manor  to  set  out  freebench  by  metes 
and  bounds.     Tlwmpson  v.  Burra,  IG  Eq.  592. 

But  a  trust  for  sale  will  not  have  this  effect,  unless  the  Trust  for 

:-  .  .  .  p.ale. 

j)roperty  given  in  trust  for  "sale  is  specifically  directed  to 
include  something  such  as  a  house,  the  whole  of  which 
the  testator  must  have  intended  to  be  subject  to  the 
trusts.  Gibson  v.  Gibson,  1  Dr.  42;  Bending  v.  Bending, 
3  K.  &  J.  2.57 ;  Parker  v.  Dovnin<j,  4  L.  J.  Ch.  198. 

The  gift  of  an  annuity  to  the  wife,  charged  upon  the  Gift  of 

.  ,        .  auniiity 

property  subject  to  dower,  will  not  put  her  to  election,  charywl  on 
Dotuson  v.  Bell,  1  Keen,  761 ;  Harrison  v.  Harrison,  1  •^;;\;"^'" 
Keen,  7Go  ;  Holdich  v.  Holdich,  2  Y.  &  C.  C.  18.  ^^o^ver. 

Nor  will  a  devise  of  a  portion  of  the  testator's  real 
estate  to  his  widow  prevent  her  from  claiming  dower  in 
the  rest.  Laiurence  v.  Lav:rence,  2  Yer.  3(i5 ;  1  Eq.  C. 
Ab.  218,  pi.  2  ;  1  Freem.  234 ;  3  B.  P.  C.  484. 

5.  Under  the  old  law,  by  which  a  testator  was  unable  to  When  the 
dispose  of  lands  acquired  after  the  date  of  his  will,  the  to  election. 
heir  was  nevertheless  put  to  his  election  if  there  was  a 
clear  intention  to  dispose  of  them. 

It  is  clear  that  such  an  intention  is  sufficiently  indicated  J?'^!^"*^" 

"^  tion  of 

where  the  testator  draws   a  distinction  between  lands  to  after- 

1  •    1     1  1  -11  1  •     acquired 

which  he  is  and  lands  to  which  he  may  be  entitled  at  his  lands  be- 
decease.     Schroder  v.  Schroder,  Kay,  578;  24  L.  J.  Ch.  ^yj*|jg^^.^_ 
510 ;  Haiice  v.  Trmuhitt,  2  J.  &  H.  216. 

And  it  seems  the  words  "  land  which  I  shall  die  pos- 
sessed of"  sufficiently  indicate  a,n  intention  to  j^ass  after- 
acquired  lands,  and  not  merely  so  much  of  the  lands  be- 
lonw-inof  to  the  testator  at  the  date  of  his  will  as  shall 
remain  at  his  death.  Churchman  v.  Ireland,  1  R.  &  M. 
250,  overruling  Back  v.  Kelt,  Jac.  534. 

Under  the   old  law,  where    the    will  was  insufficiently  No  elec- 
...  .ixi-1^    t''^'!  when 

executed  to  pass  realty,  the  heir  was  not  put  to  nis  elcc-  the  will 
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married 
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To  raise 
election 
there  must 
be  a  gift 
of  free 
disposable 
property 
to  the  per= 


tioii  between  realty  attempted  to  be  disposed  of  by  the 
will  and  benefits  given  to  him.  so  much  of  the  will  as 
attempted  to  dispose  of  realty  being  considered  non- 
existent.    SliCihJon  V.  Godrich,  S  Ves.  4S1. 

So,  too,  when  under  the  old  law  the  testator  was  in- 
competent to  dispose  of  property  from  infancy  or  coverture 
no  case  of  election  arose.  Hearle  v.  Greenha.nl;  1  Ves. 
298;  8  Atk.  697,  71 G ;  Rich  v.  CocMl,  9  Ves.  370. 

But  the  case  is  different  where  the  devise  is  upon  con- 
dition.    Bougldon  v.  Bovgldon,  2  Ves.  Sen.  12. 

These  rules  do  not,  however,  apply  to  a  foreign  heir, 
and  therefore  if  there  is  clear  evidence  of  an  intention  to 
dispose  by  will  uf  land  in  Scotland  or  elsewhere  which 
cannot  be  so  disposed  of,  the  heir  is  put  to  his  election 
between  the  land  and  the  benefits  he  may  take  under 
the  will.  Brodie  v.  Barry,  2  V.  &  B.  127 ;  Dewar  v. 
Madland,  L.  R.  2  Eq.  834. 

It  must  be  clea)-  that  land  in  Scotland  or  elsewhere  is 
referred  to,  and  therefore  general  words  will  only  be  held 
to  refer  to  those  lands  upon  which  the  will  can  take  effect. 
Johnson  v.  Telford,  1  R.  «fc  M.  244;  Allen  v.  Anderson, 
5  Ha.  763;  Maxivell  v.  Maxwell,  16  B.  106  ;  2  D.  M.  & 
G.  705 ;  Maxivell  v.  Hyslop,  4  Eq.  407. 

But  a  devise  of  "  all  my  real  estate  in  any  part  of  the 
United  Kingdom  or  elsewhere"  has  been  held  sufficient  to 
put  the  Scotch  heir  to  election.    Orrell  v.  Orrell,  6  Ch.  302. 

It  would  seem  that  no  case  for  election  arises  on  the 
part  of  next  of  kin,  where  the  will  of  a  married  woman  is 
operative  at  the  time  it  was  made,  but  afterwards  becomes 
inoperative.     BlaUdock  v,  Grindle,  7  Eq.  215. 

The  principle  of  election  being  compensation,  in  order 
to  put  persons  whose  property  the  testator  has  given 
a^vay  to  their  election,  there  must  be  a  gift  to  them  of 
free  disposable  property  out  of  which  compensation  may 
be  made.     Thus,  an  appointment  by  the  testator  of  pro- 
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pcrty,    subject  to  a  special  exclusive  power  of  appoiut-  '^°*i''  whose 

i^        '^  >>  i^  ^  i  1  property 

nient,  to  some  objects  of  tlio  power  whose  property  the  is  given 
testator  attempts  to  dispose  of,  is  not  a  gift  of  free  (lis-  ' 
posable  property,  in  resjject  of  wliich  they  will  be  bound 
to   elect.     Fovlcr's   Tm.^f,   27    B.    302;   ApUn\'<    Trusl, 
13  W.  R.  10G2. 

Upon  the  question,  whether,  where  a  stranger  appoints 
a  testamentary  guardian  to  children  and  gives  their  father 
a  benefit  under  the  will,  the  father  is  put  to  his  election, 
so  that  he  cannot  after  receiving  tlie  legacy  withhold  com- 
pliance with  the  condition  for  the  education  of  his  children, 
see  Blal-e  v.  Leigh,  Amb.  30G ;  De  Mannev'ille  v.  De  Man- 
oievUle,  10  Vcs.  52,  03. 
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WHO   MAY   BE    DEVISEES    OR   LEGATEES. 
1.  Cor-  1.  Prior  to  the  Wills  Act  a  devise  of  lands  to  a  cor- 

jiorations.  .  •tit  ■,     . 

poration  was  void,  bodies  corporate  being  excepted  out  of 
the  statutes  32  Hen.  8,  c.  1,  34  &  35  Hen.  8,  c.  5,  sec.  .5. 

And  it  seems  the  stat.  43  Eliz.  c.  4,  had  no  effect  in 
passing  the  legal  estate  where  the  devise  was  to  a  corpo- 
ration existing  for  charitable  purposes,  notwithstanding 
Benet  Coll.  v.  Bj).  of  London,  2  ^Y.  Bl.  1182 ;  see  Inc.  Soc. 
V.  Richards,  1  Dr.  &  War.  258. 

The  Wills  Act  repeals  the  statutes  32  Hen.  8,  c.  1,  and 
34  &  35  Hen.  8,  c.  5,  but  does  not  expressly  authorise 
devises  to  corporations,  and  since  the  inability  of  cor- 
porations to  hold  lands  was  created  by  various  statutes 
antecedent  to  the  34  &  35  Hen.  8,  c,  5,  the  mere  re- 
peal of  that  statute  does  not  give  validity  to  devises  to 
corporations. 

Since  the  Wills  Act,  however,  the  inability  is  not  in 
the  power  of  devising,  but  in  the  capacity  of  corporations 
to  take,  and  it  would  seem  to  follow  that  corporations 
with  power  to  hold  land,  such  as  companies  incorporated 
under  the  Public  Companies'  Acts,  25  &  2G  Vict.  c.  89, 
sec.  18,  might  take  by  devise  except  so  far  as  objections 
might  arise  on  the  ground  of  perpetuity.  The  question 
is,  however,  not  likely  to  be  of  much  practical  impor- 
tance;  see  Incorp.  Soc.  v.  BuJicdxIs,  1  Dr.  &  War.  258; 
Thom-pson  v.  Slw.kespear,  Joh.  G12;  1  D.  F.  &  J.  390; 
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Carne  v.  Long,  2  D.  F.  &  J.  75;  Gochs  v.  Manners,  12 
Eq.  o7-l ;  ChaiuUere  Mining  Company  v.  Deaharats,  L.  R. 

5  P.  C.  277. 

2.  By  the  statute  33  Vict.  c.  14,  real  and  personal  pro-  -2.  Aliens, 
perty  of  every  description  may  be  taken,  acquired,  held,  or 
disposed  of,  by  an  alien  in  the  same  manner  in  all  respects 

as  by  a  natural-born  British  subject. 

It  has  been  decided  that  the  Act  is  not  retrospective. 
And  apparently  it  does  not  apply  to  a  will  made  before 
the  passing  of  the  Act,  though  not  coming  into  operation 
till  afterwards.     Sharp  v.  St.  Sauveur,  7  Ch.  343. 

In  cases  before  the  Act  land  devised  to  an  alien  remains 
in  him  till  office  found,  when  it  devolves  to  the  Crown,  and 
this  is  the  case  whether  the  land  is  devised  to  trustees  or 
not.  Barroiu  v.  Wadkhi,  24  B.  1 ;  Sluirp  v.  St.  Sauveui; 
7  Ch.  343. 

An  alien  could  always  take  the  proceeds  of  land  devised 
on  trust  for  sale.  Da  HourmeUn  v.  Sheddon,  1  B.  79  ;  4 
M.  &  Cr.  525. 

3.  Formerly  personal  property  vested  in  a  felon  after  his  3.  Felons, 
conviction,  during  the  period  of  his  punishment  or  before 

his  pardon,  was  forfeited  to  the  Crown.     Roberts  v.  Wall-er, 
m.  &  M.  752. 

But  property  not  vested  in  a  felon  till  after  his  imjorison- 
ment  was  not  forfeited.  Stol'es  v.  Holden,  1  Kee.  145 ; 
Barnett  v.  Blahe,  2  Dr.  &  S.  117;  Gough  v.  Davks,  2  K. 

6  J.  G23;  Re  Thompsons  Trusts,  22  B.  506;  Re  Har- 
rington's Trust,  29  B.  24. 

Now,  by  33  &  34  Vict.  c.  23,  forfeiture  and  escheat  for 
treason,  felony,  and  suicide  are  abolished ;  and  by  section 
10  all  the  real  and  personal  property,  including  choses  in 
action,  to  which  the  convict  was  at  the  time  of  his  convic- 
tion, or  shall  afterwards  become  entitled,  vests  in  an  admi- 
nistrator appointed  under  the  Act. 

By  the  Civil  Procedure  Acts  Repeal  Act,  1870  (42  .^'  43 
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A  ict.  c.  59),  s.  3,  outlawry  in  consequence  of  any  civil  pro- 
ceeding is  abolished. 
L/wit'^'       ■*•  "^^-^  ^^^®  ^^^^^  section  of  tlie  AVills  Act,  a  legacy  given 
ne««es.        to  an  attesting  witness,  or  to  the  husband  or  wife  of  an 
attesting  witness,  is  void. 

The  subsequent  marriage  of  an  attesting  witness  to  a 
devisee  does  not  avoid  the  devise.  Thorpe  v.  Beshv'iclc, 
G  Q.  B.  D.  311. 

A  jDerson  attesthig  the  signature  of  Iavo  marksmen,  wit- 
nesses to  a  Avill,  is  himself  an  attesting  witness.  Whjan  v. 
Rowland,  11  Ha.  157. 

But  a  gift  by  will  to  the  attesting  witness  of  a  codicil  is 
good.     Guniey  v.  Gurney,  8  Dr.  208. 

Where,  however,  a  contingent  gift  by  will  is  made  abso- 
lute by  a  codicil  which  the  legatee  attests,  and  the  legatee 
could  only  have  taken  under  the  codicil,  the  gift  is  void. 
GasJdn  v.  Rogers,  L.  R.  2  Eq.  284. 

And  a  gift  to  an  attesting  witness  is  void,  though  there 
may  be  a  sufficient  number  of  witnesses  without  him.  Rand- 
field  V.  Randfield,  11  W.  R.  847,  see  8  H.  L.  22.5  ;  Cozens  v. 
Groiif,  21  W.  R.  781 ;  see  In  honis  Sharman,  1  P.  &  D. 
GGl,  and  see  ante,  p.  30. 

A  gift  to  a  witness  attesting  the  will  is  good,  if  the  will 
is  afterwards  revived  by  a  codicil  referring  to  it.  Ander- 
son V.  Anderson,  13  Eq.  381. 

A  gift  to  an  attesting  witness  as  trustee  is  not  void. 
Cressiuell  v.  Cressiuell,  6  Eq.  69. 

A  gift  to  a  trustee  upon  trusts  declared  by  parol  in  favour 
of  an  attesting  witness  is  void.  In  're  Fleetiuood;  Sid' 
greaves  v.  Breiver,  49  L.  J.  Ch.  514;  15  Ch.  D.  594. 
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CHAPTER  XIV. 

DESCRIPTIOX. — WHAT     PASSES     UNDER    A    SPEOinC 
DESCRIPTION. 

With  regard  to  the  question  Avliat  evidence  is  admissible  What  evi- 
for  the  purpose  oi  discovering  to  what  the  terms  ot  de-  admissible, 
scription  employed  by  the  testator  refer,  evidence  of  the 
testator's  intention  must  be  distinguished  from  evidence  of 
circumstances  from  which  the  Court  may  conclude  what 
the  testator's  intention  must  have  been.  The  former 
evidence  is  admissible  only  in  rare  cases.  The  latter  is 
generally  admissible.     Thus : 

1.  "  All  facts  relating  to  the  subject  matter  of  the  devise,  SunounJ- 

.  .  -PI      "^o  circiim 

such  as  that  it  was  or  was  not  m  the  possession  oi  the  stances, 
testator,  the  mode  of  acquiring  it,  the  local  situation,  and 
the  distribution  of  the  propert}^,  are  admissible  to  aid  in 
ascertaining  what  is  meant  by  the  words  used  in  the  will." 
Doc  d.  Templeton  v.  Martin,  4  B.  &  Ad.  771,  785,  per 
Parke,  J.;  San  ford  v.  Rail'cs,  1  Mer.  046. 

2.  Words  of  art,  foreign  words,  nicknames  may  be  ex-  Terms  of 
plained  by  evidence.     Kell  v.  Glurnne);  23  B.  195;  Goblet 

V.  Beechey,  3  Sim.  24;  2  R.  &  My.  G24 ;  Lee  v.  Pahi, 
4  Ha.  251. 

8.  Where  a  word  has  a  meaning  in  common  use,  but  has  Evidence 
a  different  meaning  by  local  custom,  evidence  of  the  custom 
is  admissible.  Shore  v.  Wilson,  9  CI.  &  F.  545^  5QQ ; 
Richardson  \.  Wtdson,  1  Nev.  &  M.  575 ;  Chtijfon  v.  Grecj- 
son,  5  A.  &  E.  302;  Smith  v.  Wihoii,  3  B.  »Sc  Ad>  728; 
Amtee  v.  Xclms,  1  H.  ^-  N.  225. 
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It  has  been  held  that,  Avhere  a  measure  is  defined  by 

statute,  evidence  is  not  admissible  to  show  that  the  word 

has  a  different  meaning  by  custom.     O'Dowaell  v.  O'Don- 

nel,  1  L.  K  Ir.  284. 

Word  with      4.  Where  a  word  has  a  meaning  in  ordinary  language, 

natural  .  ,  .  ,      . 

meaning,  but  there  IS  nothing  to  winch  it  can  apply,  evidence  is 
notliin"  to  ^-dmissible  to  show  that  the  testator  used  the  word  in  a 
which  it     meanmg  peculiar  to  himself.     This  case  falls  within  the 

can  apply,  '- 

second  bead  above  mentioned. 
Word  with      .5.  But  if  the  Avord  has  a  meaning  in  ordinary  language, 
meanino-     and  there  is  something  to  which  it  aj^plies,  evidence  is  not 
and  some-   admissible  to  show  that  the  testator  used  it  in  a  diliereiit 

tbmg  to 

which  it      or  wider  sense,  there  being  no  general  custom  to  that  effect. 

applies.  „  _ 

Millard  V.  Bailey,  L.  R  1  Eq.  378. 
Devise  of        G.  If  lauds  are  devised  by  a  particular  title,  evidence  is 
name.         admissible  to  show  what  the  testator  habitually  included 

under  the  name.     Doe  d.  Beach  v.  Lord  Jersey,  3  B.  &  C. 

180  ;  1  B.  &  Aid.  550 ;  Ricketts  v.  Turqiiand,  1  H.  L.  472  ; 

Wehh  V.  ByiKj,  1  K.  &  J.  580;   Whitfield  y.  Lamjdale,  1 

Ch.  D.  61  (devise  of  Claggetts) ;  Jennings  v.  Jennings, 

1  L.  E.  Ir.  552. 
Devise  of        J.  Where  a  testator  devises  his  estate  of  A.,  or  at  A., 
at  A.  and  there  is  an  estate  answering  the  description,  evidence 

is  not  admissible  to  show  in  what  sense  the  testator  used 

the  expression.     Doe  d.  Chichester  v.  Oxenden,  3  Taunt. 

147;  4  Dow.  65;  Doc  d.  Broume  v.  Greeniiig,  3  M.  &  S.  171. 
Patent  8.  No    evidence    is    admissible    to    explain    a    patent 

may  not  be  ambiguity ;  for  instance,  if  the  testator  uses  symbols, 
exi)huned.   -^yi^id^^    qy^^  the  facc  of  the  will  require   explanation    and 

have  no  meaning  to  anyone  but  himself.     Claytuny.  Lord. 

Nugent,  13  M.  k  W.  206 ;  see  Sullivan  v.  Stdiivan,  I.  R  4 

Eq.  457. 

When   the   admissible  evidence   has   been   taken,   the 

following  rules  appl}'  to  determine  to  what  the  words  of 

desciijition  used  by  the  testator  refer : 
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1.  N'on  aeciol  debent  verba  in  falsam  demonstrationcm  Whore 

■'■  ''  there  is 

qucc  competunt  in  limitatio'nem  veram.  something 

Therefore,  where  there  is  property,  which  exactly  fits  all  1]^'^  testa^ 
the  terms  of  the  description,  the  whole  of  it  passes  and  no  ^"J!;^'?,';^^ 

more.  ^'^^    alone 

passes. 

It  is  immaterial  whether  the  larger  words  precede  or 
follow  the  restricting  Avortls,  provided  there  is  sometlnng 
to  which  the  whole  description  applies. 

Thus,  a  devise  of  lands  described  as  in  the  parish  A.,  and  Reference 

to  occu- 

in  the  occupation  of  a  particular  person,  will  not  pass  hinds  pation. 
not  in  the  occupation  of  that  person.     Doe  d.  Parlin  \. 
ParJdn,  o   Taunt.    r,21 ;   Morrell  v.  FisJicr,  4  Eq.  591; 
Homer  v.  Homer,  S  Ch.  D.  758. 

So  the  general  description  may  be  restricted  by  a  refer-  Reference 
cnce  to  the  person  fron>  whom  the  testator  purchased  or  person 
derived  the  land.     Doe  d.  Tyrrell  v.  Lyford,  4  M.  &  S.  lands  de- 
550 ;  Doe  d.  Conolly  v.  Vernon,  5  East,  51 ;  Doe  d.  Harris  ^^^' 
V.  Greathed,  8  East,  91 ;  Roe  d.  Ryall  v.  Bell,  8  T.  R.  579  ; 
Doe  d.  Newton  v.  Taylor,  7  B.  &  C.  384 ;  Cooch  v.  ^Yalden, 
4G  L.  J.  Ch.  G39. 

If  the  lands  are  described  as  being  at  A.  in  the  county  r.eference 

to  county. 

of  B.,  lands  not  in  that  county  wdll  not  pass.     ^Vehber  v. 
Stanley,  16  C.  B.  N.  S.  G98  ;  Pcdlcy  v.  Dodds,  2  Eq.  819. 

Description  of  a  farm  as  freehold  excludes  a  leasehold  Freehold 

^  _  farm. 

portion  of  the  farm.     See   p.    165 ;    Stone  v.   Greeninr/, 
13  Sim.  390;  Hdl  v.  Fisher,  1  Coll.  47. 

It  seems  that  a  devise  of  lands  at  A.  is  not  to  be  limited  Devise  of 

lauds  at  A. 

to  lands  within  the  parish  of  A.,  but  would  carry  nnmcdi- 

ately  adjoining  lands  in  a  neighbouring  parish. 

This  is  clearly  the  case  where  the  devise  is  of  lands  at  or  At  or  near 

^  ^  A. 

near  A.     Homer  v.  Homer,  8  Ch.  D.  /58. 

But  a  devise  of  lands  at  A.  will  not  include  lands  some 
distance  from  A.,  where  there  aie  lands  to  which  the  de- 
scription appli^B.  Atttuater  v.  Attwatcr,  18  B.  330  ;  Doe  v. 
Bovser,  3  B.  &  Id.  453 ;  sec  Doe  d.  Dell  v.  Piyott,  1  J.  B. 

II 
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IManufac- 
tory  in  a 

street. 


Property 
hekl  under 
lease. 


Every- 
thing in- 
cluded 
nnder  the 
name  at 
the  testa- 
tor's death 
l^asses. 


Moo.  274;  7  Taunt.  552;  Pogson  v.  Thomas,  8  Sc.  G21;  G 
Bing.  N.  C.  337. 

A  devise  of  a  manufactory  on  the  west  side  of  a  street, 
with  the  appurtenances,  will  not  include  a  manufactory  on 
the  east  side  of  the  street.  Smith  v.  Ridgway,  L.  R.  1  Ex. 
46,  331. 

A  devise  of  property  in  a  street  may  pass  the  whole  of 
a  piece  of  land  which,  when  purchased  by  the  testator,  had 
a  frontage  on  that  street  and  on  another  street,  though  the 
testator  has  subsequently  divided  the  land  and  built  two 
houses  upon  it,  one  abutting  on  one  street  and  one  on  the 
other.  Havman  v.  Gurner,  35  B.  478 ;  see,  too,  Newton 
V.  Lucas,  6  Sim.  54 ;  1  M.  &  Or.  891. 

A  devise  of  two  houses  in  a  street  will  pass  only  two 
houses,  though  the  testator  may  be  possessed  of  three 
houses  in  the  street  held  under  the  same  lease,  two  of 
which  are  comprised  in  one  underlease,  and  the  third  in 
a  separate  underlease.  Tapley  v.  Eagleton,  12  Ch.  D. 
683. 

So  a  devise  of  certain  lands  held  under  a  lease  where  the 
testator  goes  on  to  describe  the  lands  by  name  passes  only 
such  of  the  lands  held  under  the  lease  as  are  named. 
West  v.  Lawday,  11  H.  L.  375. 

In  wills,  since  the  Wills  Act,  everything  included  under 
the  particular  description  at  the  death  of  the  testator, 
though  added  to  the  estate  after  the  date  of  the  will,  will 
pass.  In  re  Midland  Railway  Co.,  34  B.  525  ;  Castle  v. 
Fox,  11  Eq.  542.  Wehh  v.  Byng,  1  K.  &  J.  580,  is  contra, 
but  the  jooint  was  barel}^  argued. 

As  to  whether  the  words  "  noiu  occupied  by  me  "  would 
prevent  lands  subsequently  taken  into  occupation  from 
passing,  see  Hutchinson  v.  Barron,  9  W.  E.  538 ;  6  H.  »t 
N.  583 ;  Jepson  v.  Key,  10  Jur.  N.  S.  392 ;  12  W.  R  521 ; 
^¥illia.ms  v.  Owen,  2  N.  R.  585,  and  see  iiost,  pp.  150, 
162. 
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2.  Falsa  demonst ratio  non  nocet,    cum    de    corporc  inaccurate 

clescrijD- 
constaf.  tion— 

a.  Thus,  where  an  obiect  is  sufficiently  described,  addi-  ^^^^^ "'' 

'^  _        _       "^  _  accurate; 

tional  words,  which  have  no  application  to  anything,  may 

be  rejected.     Blague  v.  Gold,  Cro.  Car.  447,  473;  Doe  d. 

D mining  v.  Cranstoun,  7  M.  &  W.  1. 

h.  Where    there    is    a    complete    description   and   the  subordi- 

f  •  1         •  n   •        nate  de- 

testator  goes  on  to  add  words  for  the  purpose  of  identifying  scription  if 
or  elaborating   the   previous    description,  these  words,  if  "e^ectTd  " 
inconsistent  with  the  previous  description,  may  be  rejected. 
Armstrong  v.   BucJdand,   18   B.    204;    see   Slingsby  v. 
Grainger,  7  H.  L.  273;  Travers  v.  Blmidell,  6  Ch.  D.  436, 

c.  Where  there  is  one  continuous  description,  and  there  Inconsis- 
is  something  answering   to    part    of    it,  and    something  gcription. 
answering    to    other    part,  but   the  two  together  are  in- 
consistent, the  question  is,  which   are  the  leading  words 
of  description. 

In  the  first  class  of  cases  under  this  head  there  is  no 
repugnancy  between  the  general  terms  and  the  particular 
su23eradded  description,  in  the  second  and  third  class  there 
is  a  repugnancy  between  two  parts  of  a  description. 

Where  the  estate  is  devised  by  a  specific  name,  followed  Name  fol- 

•  T  c  ■        lowed  by 

by  a  reference  to  occupation,  the  reference  to  occupation  oecupa- 
may  be  rejected  if  the  whole  estate  known  by  the  name  is  ^°"" 
not  in  the  occupation  of  the  person  referred  to.  Goodtitle 
d.  Radford  v.  Soidhern,  1  M.  &  S.  299 ;  Down  v.  Doivn, 
7  Taunt.  343 ;  1  J.  B.  Moo.  80 ;  see  Doe  d.  Beach  v.  Earl 
of  Jersey,  1  B.  &  Aid.  550;  3  B.  &  Cr.  870;  Paid  v.  Paul, 
1  W.  Bl.  255;  2  Burr.  1089;  see,  too,  Cunningham  v. 
Butler,  3  Gift:  37 ;  7  Jur.  N.  S.  461 ;  In  re  Boulter,  4  Ch. 
D.  241. 

Upon  similar  principles  a  description  by  a  specific  name  Name  fol- 
Avill  prevail   over  an    erroneous  reference  to  a  parish  or  locality.'^ 
county,  or  to  acreage.     HarduAck  v.  Hardivick,  16  Eq. 
168;  Whitfield  v.  La.ngdale,  1  Ch.  D.  64. 

h2 


100  WHAT  PASSES  UNDER  A  SPECIFIC  DESCRIPTION. 

Though  the  estate  is  not  described  by  a  specific  name, 
if  the  general  description  contains  words  which  would  not 
be  satisfied  if  the  reference  to  occupation  is  allowed  to 
restrict  the  devise,  the  reference  to  occupation  may  be 
rejected.  White  v.  Birch,  SG  L.  J.  Ch.  174 ;  see  Doe  d. 
Parian  v.  Parian,  5  Taunt.  321. 
What  are        YoT  the  purposo  of  ascertaining  the  leading  words,  it 

the  leading  -^      -^  ... 

words.  w^ould  seem  that  where  a  description  is  followed  by  re- 
strictive words  inconsistent  with  it,  the  earlier  words  will 
prevail,  especially  if  the  restrictive  words  are  less  clear 
and  accurate  than  the  earlier  words.  Cases  supra,  and 
Doe  d.  Remoiu  v.  Ashley,  10  Q.  B.  6G3. 

Where  the  more  restricted  description  of  proj^erty  is 
followed  by  a  wider  description,  which  would  include  other 
property  as  well,  it  seems  the  more  restricted  description 
will  prevail ;  for  instance,  under  "  my  lands  in  Cokefield, 
called  Hayes  Lands,"  only  so  much  of  the  Hayes  Lands  as 
were  in  Cokefield  passed.  Woodden  v.  Oshourn,  Cro.  El. 
674 ;  Hall  v.  Fisher,  1  Coll.  47. 

Of  course,  if  the  restrictive  words  can  be  looked  upon 
as  inserted  for  the  purpose  of  giving  the  lands  carved  out 
of  the  devise  to  some  one  else,  they  will  have  their  full 
force.  Hlgha/m  v.  Baher,  Cro.  Lliz.  16;  Press  v.  Parker, 
10  J.  B.  Moo.  1.58;  2  Bing.  456. 

No  pro-  3.  AVhere  there  is  nothing  answering  to  any  part  of  the 

ansvveriii"  description  the  devise  fails. 

descrii>  Tlius  a  deviso  of  lands  in  a  particular  county  or  parish 

cannot  be  extended  to  lands  in  an  adjoining  county  or 
parish,  though  those  may  be  the  only  lands  the  testator 
possessed.  MUler  v.  Travers,  8  Bing.  244;  Barber  v. 
Wood,  4  Ch.  D.  885. 

Same  rules      4.  The  Same  rules  are  applicable  to  specific  bequests  of 

specific       personal  property.     Therefore,  if  there  is  something  which 

t,ques>  s.     .^^g^YQ^.g  fully  the  words  of  description,  that  and  that  alone 

will  pass.     Slivgshy  y.  Grainger,  7  H.  L.  273;  Ridge  v. 
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Newton,  2  D.  &  War.  230;  Towncnd  v.  Townend,  1  L.  E. 
Ir.  180. 

5.  If  the  testator  gives  a  certain  number  of  specific  CJift  of 
things,  and  is  jiossesscd  at  the  date  of  his  death  of  a  larger  ^f  j^^^^. 
number,  the  legatee  is  entitled  to  select  which  he  will  take. 
Hohson   V.   Blackhurne,    1    M.    &    K.    571 ;    Jacques   v. 
Chambers,  2  Coll.  435;  Millard  v.  Bailey,  L.  R.  1  Eq. 

378;  Tapleij  v.  Eagleton,  12  Ch.  D.  G83 ;  see  Duchimnton 
V.  Diichnanton,  5  H.  &  N.  219 ;  28  L.  J.  Ex.  132. 

The  principle  applies  as  well  to  a  devise  as  to  a  gift  of 
personalty.     . 

It  is  immaterial  whether  or  not  the  devise  is  made  in 
such  words  as  to  show  that  the  testator  was  aware  that  he 
was  possessed  of  more  of  the  things  in  question  than  he 
devises. 

For  instance,  the  devisee  is  entitled  to  elect  whether 
the  devise  is  of  one  of  my  closes  called  WhitePoCre,  or  of 
my  close  called  Whiteacre.  Richardson  v.  Watson,  4  B.  & 
Ad.  787,  is  not  to  be  followed ;  see  Tapley  v.  Eafjleton, 
suprd. 

Under  a  gift  of   such  parts  of   certain  property  as  a  Gift  of 
legatee  shall  signify  her  desire  to  possess,  the  legatee  may  ^g']gj^'jg*^ 
take  the  whole,  if  the  property  is  of  such  a  nature  that  the  selects, 
legatee  might  make  a  selection  so  as  to  leave  only  some- 
thing of  no  value.     Arthur  v.  Mackinnon,  11  Ch.  D.  385. 

Probably  a  gift  of  such  houses  as  a  legatee  may  select 
would  not  entitle  the  legatee  to  take  all  the  testator's 
houses.     See,  too,  Kennedy  v.  Kennedy,  10  H.  438. 

6.  In  the  case  of  a  specific  bequest,  even  before  the  Increase  in 
AVills  Act,  any  increase  between  the  date  of  the  will  and  specific 
the  death  of  the  testator  in  the  value  of  the  thing  speci-  w^^^+j^ 
fically  given  belonged  to  the  legatee.     Thus  a  gift  of  the  testators 

.  .        .  death 

amount  of  a  bond  carried  the  accruing  interest.     Harcourt  passes  to 
V.  Morgan,  2  Kee.  274;  All  Soids'  Coll.  v.  Codrington,  1  ^'^'^*^^' 
P.  Wms.  597. 
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unless  the       But  if  the  description  of  the  gift  is  such  as  to  preclude 

description  ...  ..... 

excludes  it.  tlie  possibility  of  including  in  it  any  increase,  such  in"Crease 
will  not  pass,  as  if  the  gift  be  of  £300  due  to  me  on  a 
bond,  interest  will  not  pass.  Moherts  v.  Kujffin,  2  Atk. 
112;  Hiauley  v.  Cutts,  2  Freem.  24. 

Incaccurate       7.  If  there  is  a  specific  gift,  as,  for  instance,  of  certain 

descrip- 
tion, stock,  and  the  testator  at  the  date  of  his  will  possessed  no 

such  stock,  but  possessed  other  stock  nearly  answering  the 

description,  the  latter  will  pass.     Door  v.  Geary,  1  Ves.  Sen. 

255;  Dobson  v.  Waterman,  3  Ves.  307  n.;  Gallini  v.  Noble, 

3  Mer.  691 ;  Pentecost  v.  Ley,  2  J.  &  W.  207 ;  Mackinley 

V.  Sison,  8  Sim.  561 ;  Sheffield  v.  Von  Donop,  7  Ha.  42 ; 

Quennell  v.  Turner,  13  B.  240 ;  Mlis  v.  Eden,  25  B.  543; 

Trinder  v.  Trinder,  L.  R.  1  Eq.  695;  Toiunend  v.  Townend, 

1  L.  R  Ir.  180 ;  Palin  v.  Brookes,  26  W.  R.  877;  see  Ex 

parte  Kirh,  In  re  Bennett,  5  Ch.  D.  800. 

Specific  8.  If  a  testator  makes  a  specific  bequest  of  something 

gift  of  . 

something  which  he  has  not  at  the  date  of  the  will,  evidence  is  ad- 
has  sold      missible  to  show  how  the  mistake  arose,  and  the  fact  that 
before  the  ^]-^q  thing  in  Cj[uestion  has  been  exchanged  for  something 
the  will,      else  before  the  date  of  the  will,  will  not  avoid  the  legacy. 
In  such  a  case  the  legatees  are  entitled  to  a  sum  equal  in 
value  to  the  specific  legacy  at  the  testator's  death.    Sehvood 
V.  Mildniay,  3  Ves.  306  ;  Lmdgren  v.  Lindgren,  9  B.  358; 
Goodlad  v.  Barnett,  1  K.  &  J.  341. 
Gift  of  9.  On  the  other  hand,  if  the  testator  makes  a  specific 

thetestator  gift  of  a  thing  he  thinks  he  has,  but  never  had,  or  of  a 
h^Tbut^'^  thing  which  he  intends  to  purchase,  but  does  not,  the  gift 
has  not.      is  void.     Woicrs  V.  Wood,  5  De  G.  «fc  S.  717 ;  Evans  v. 

Tri^p,  6  Mad.  91;  Millar  v.  Woodside,  I.  R.  6  Eq.  546. 
Effect  of         10,  If  the  testator  bequeaths  a  specific  thing,  for  in- 

salebythe  ,  .   .     ,  ^  * 

testator  of  stance,  a  brown  horse,  which  he  afterwards  sells  and  re- 
specifically  pl^ces  by  another  brown  horse,  there  seems  to  be  some 
bequeathed  (^Q^^jjt  whether  the  latter  would  pass  by  the  effect  of  the 

and  subse-  ^  '' 

quentpur-  24th  scction  of  the  Wills  Act,  which  declares  that  a  will 
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shall  be  construed  to  speak  from  the  death  of  the  testator  ^Jiase  of  a 

•■■  _  _      similar 

with  reference  to  the  real  and  personal  estate  comprised  in  thing, 
it.     The  negative  was  held  in  Re  Gibson,  L.  R.  2  Eq.  G69 ; 
see  Sydney  v.  Sydney,  17  E(|.  G5 ;  but  see  Castle  v.  Fox, 
11  Eq.  542,  551. 

It  is  at  any  rate  clear  that  if  the  description  in  the  ^vill 
does  not  accurately  apply  to  the  fresh  property,  the  latter 
will  not  pass.  In  re  Lane;  Luard  v.  Lane,  28  W.  R.  764  ; 
14  Ch.  D.  856. 

11.  If  the  testator  sells  the  specific  thing  and  buys  Confirma- 
another  thing  closely  resembling  the  former,  the  subsequent  coTicih 
confirmation  of  the  will  by  a  codicil  will  not  have  the 
effect  of  passing  the  fresh  acquisition  if  the  description  in 
the  will  is  not  accurately  appropriate  to  it.  Pattison  v. 
Pattison,  1  M.  &  K.  12 ;  Macdonald  v.  Irvine,  8  Ch.  D. 
101 ;  see  PiUdngton's  Trusts,  6  N.  R.  246 ;  and  see  the 
Chapter  on  Ademption,  j^msf,  p.  121. 
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CHAPTER  XV. 

SrECIFIC,  GENERAL,  AND  DEMONSTEATIVE  LEGACIES. 
General  Ix  the  case  of  beqiiests  of  personalty  it  is  often  a  ques 

.niid 
lega 
dist 


ieo-acie:5      tion  of  difficulty  whether  a  legacy  is  general  or  specific.    A 


eaishwl  general  legacy  is  a  legacy  not  of  any  particular  thing,  but 
of  something  which  is  to  be  provided  out  of  the  testator's 
general  estate.  If  a  particular  fund  is  made  primarily 
liable  the  legacy  is  demonstrative,  but  does  not  fail  by  the 
failure  of  the  particutar  fund.  On  the  other  hand,  a  specific 
legacy  is  a  gift  of  a  sever-ed  or  distinguished  part  of  the 
testator's  property.  It  does  not  abate  till  after  the  general 
legacies  arc  exhausted,  but  it  is  liable  to  ademption  by  the 
testator  in  his  lifetime. 

The  most  common,  though  not  the  only  kind  of  specific 
legacy,  is  where  the  testator  gives  something  which  he 
possesses  at  the  date  of  the  will. 

In  these  cases  there  must  be  on  the  face  of  the  will 
enough  to  show  that  the  testator  is  referring  to  something 
actually  existing  at  the  time. 
Legacy  of        Thus  a  mere  legacy  of  stock  in  round  numbers,  though 

stock  is  not  p  i      • 

specific.  the  testator  may  possess  the  exact  amomit  oi  stock,  is  not 
specific.  Partridge  v.  Partridge,  9  Mod.  269;  Ca.  t.Talb. 
226 ;  Simmons  v.  VaUance,  4  B.  C.  C.  345  ;  Wilson  v. 
Broivnsmitli,  9  Yes.  180. 

Nor  of  _  Similarly  a  bequest  of  5000/.  in  the  South  Sea  Com- 

money  in  ,     a       t     •  -      ^  -i      ^  i  xi 

stock.  pany  s  fetock  is  general,  though  the  testator  may  have  the 
exact  amount  at  the  date  of  his  will.  Purse  v,  Snaplin,  1 
Atk.  415  ;  Bronsdonv.  Winter,  Amh.  57;  Bishop  of  Peter- 
borough V.  Mortloch,  1  Bro.  C.  C.  565 ;  Webster  v.  H(de, 
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8  Ves.  410  ;  Iiohinson  v.  Addison,  2  B.  513  ;  Macdonald 
V.  Irvine,  8  Ch.  D.  101 ;  see  Page  v.  Youmj,  19  E(|.  501, 
where  a  gift  of  "the  interest  of  £4500/.,  money  in  the 
funds,"  was  held  specific. 

As  to  whether  the  gift  is  of  so  much  money  to  be  in- 
vested in  stock,  or  of  stock  of  that  value,  see  Allan  v. 
Kelly,  7  W.  R.  139. 

But  though  the  actual  gift  may  not  contain  anything  to 
show  that  it  is  specific,  it  may  appear  from  the  rest  of  the 
will  that  it  is  so. 

A  direction  to  transfer  a  certain  amount  of  stock,  or  to  Nor  of 

stock  to  be 

pay  it  as  soon  as  possible,  will  not  make  the  legacy  specmc.  trans- 
Sihley  v.  Ferry,  7  Ves.  522,  529  ;  lYehster  v.  Hale,  8  Yes.  ^^"^''^• 
410. 

But  a  srift  of  stock  generally  to  trustees  on  trust  to  sell.  Gift  on 

--1/17  trust  to 

shows  that  the  testator  referred  to  specihc  stock.  Ashton  seii  is 
V.  Ashton,  Ca.  t.  Talb.  152 ;  3  P.  W.  384.  'P'"^'^ 

So  where  a  testator,   having  given    legacies    of    stock  Gift  of  rest 
generally,  then  gives  the  rest  of  the  stock  "  standing  in  g^ock 
my  name,"  the  earlier  legacies  mu§t  be  specific.     Sleech  ^o^g^^-ftg' 
V.  Thorinciton,  2  Ves.  Sen.  560 ;  see  Millard  v.  Bailey,  oi  stock 

•^  specific. 

L.  P..  1  Eq.  378. 

A  direction  that  if  the  testator  should  not  have  sufficient  Direction 
stock  standing  in  his  name  to  answer  the  legacies  oi  stock  chase  if  the 
previously  given,  the  executors  should  purchase  sufficient  ghouid  not 
to  make  up  the  deficiency,  shows  that  the  testator  meant  ^^^"■^1  s^*: 

-L  "^  cient  stock 

to  give  something  in  existence  at  the  time.  Toivnsend  to  answer 
V.  Martin,  7  Ha.  471;  Fountaine  v.  Tyler,  9  Pr.  94;gtockpre- 
Queen's  Coll.  v.  Sutton,  12  Sim.  521.  ^j^.^J^^' 

The  same  is  the  case  with  a  gift  of  4000?.,  capital  stock, 
in  the  3  per  cent.  Consolidated  Bank  Annuities,  "  or  in 
whatsoever  of  the  Government  funds  the  same  should  be 
found  invested."     Hosldng  v.  Nicholls,  1  Y.  &  C.  C.  478. 

If  the  leuacy  is  not  of  stock  in  round  numbers,  but  for  Legacy  of 

°      -^  .   .  stock  not 

instance  of  2702?.  os..  Bank  Annuities,  and  the  testator  has  in  round 
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numbers     the  Gxact  amouiit,  it  would  seem  the  aro'ument  in  favour  of 

where  the  ...  ^  ^, 

testator      Specific  gift  is  much  stronger.     Jeffreys  v.  Jeffreys,  3  Atk. 

exact  ^       120 ;  see  Robinson  v.  Addison,  2  B.  515. 

amount.         _^  g^fj-  q£  u  ^^^y  stock  is  Specific.   AshhuvnevY.  Maguire, 

^my"        2  B.  C.  C.  108  ;  Miller  v.  Little,  2  B.  259. 

stock.  r|pj^g  g^.g^^  ^^  ^l^g  -^-jlg  ^^^  ^  _^^^^  g^^^j^  ^     -^    .     ^     J 

Effect  of      _  _  _     ,  -^  * 

Wills  Act.  it  specific,  though  it  includes  all  the  stock  of  the  particular 
description  belonging  to  the  testator  at  his  death.  Lady 
Langdale  v.  Brigys,  8  D.  M.  &  G.  391 ;  Trinder  v.  Trinder, 
L.  E.  1  Eq.  695  ;  Botlmmley  v.  Sherson,  20  Eq.  304. 

It  will  not  include  stock  which  the  testator  has  directed 
his  brokers  to  purchase,  but  which  is  not  in  fact  purchased 
till  after  his  death.     Thomas  v.  Thomas,  27  B.  537. 

Gift  of  A  gift  of  a  part  of  a  specific  fund  is  specific.     Ford  v. 

specific       Fleming,  1  Eq.  Ca.  Ab.  302,  pi.  3 ;  2  P.  W.  469  ;  Nelson 

^''''^-         V.  Garter,  5  Sim.  530;  Oliver  v.  Oliver,  11  Eq.  506. 

So,  too,  a  gift  of  a  specific  thing  to  be  sold  and  divided 
in  definite  shares  among  several  persons  is  a  gift  of  specific 
legacies.  Page  v.  Leapingivell,  18  Ves.  463;  Jeffrey's 
Trusts,  L.  E.  2  Eq.  68. 

Gift  of  Similarly  a  gift  of  money  "  out  of"  specific  money,  or  of 

money  out      ,      i     ,,        ,       p>,  •  n        ,      i      •  •  n  r        •  ^ 

of  money.    stocK     out  01     specific  stock,  IS  specific ;  as,  tor  instance, 

money  out  of  the  dividends  of  stock,  or  money  out  of 

money  invested  in  stock.     Drinkwater  v.  Faleoner,  2  Ves. 

Sen.  623  ;  Morley  v.  Bird,  3  Ves.  628  ;  HosJdng  v.  meholls, 

1  Y.  &  C.  Ch.  478 ;  Badrich  v.  Stevens,  3  B.  C.  C.  431 ; 

Midlins  V.  Bmitlt,  1  Dr.  &  Sm.  204. 

Money  out      On  the  other  hand  a  gift  of  money  out  of  stock  is  not 

^^'^''      specific,  but  demonstrative.     Kirhy  v.  Potter,  4  Ves.  748; 

Deane  v.  Test,  9  Ves.  146. 

Indepen-         If  there  is  ail  indejDendent  gift  of  money,  followed  by  a 

followed      direction  to  pay  it  out  of  certain  specific  moneys,  the  legacy 

byadirec-  -^  (demonstrative.     Roberts  v.  Pococh,  4  Ves.  150;  Acton 

tion  to  pay  '  ' 

out  of  a      V.  Acton,  1  Mer.  178. 

fund.  Similarly  a  gift  of  "  5000/.  or  50,000  rupees  now  vested 


I 


SPECIFIC    LEGACIES.  107 

in    Company's    bonds,"    is    demonstrative.      Glllaume   v. 
Adderley,  15  Ves.  884. 

Where  the  gift  is  not  "out  of"  but  "of"  only,  as  100/.  Gift  «f 

.     .  .  .  ^£100  of 

of  my  funded  property,  it  is  more  difficult  to  decide  under  my  funded 
which  of  the  two  last  heads  the  gift  falls.     It  seems,  how-  P'^'^P®^  ^• 
ever,  that  if  the  testator  estimates  his  stock  in  money,  a 
gift  of  lOOZ.  of  my  stock  is  specific.     Davies  v.  Foivler,  IG 
Eq.  308.     See  Brennan  v.  Brennan,  I.  R.  2  Eq.  321. 

But  if  he  does  not,  and  gives  merely  a  gift  of  1 00/.  of  my 
funded  property,  it  is  equivalent  to  a  gift  of  money  out  of 
stock,  and  is  therefore  not  specific.  Lambert  v.  Lambert, 
11  Ves.  GOT. 

In  some  cases  a  difficulty  may  arise  Avhether  the  testator  whether  a 
meant  money  out  of  money  or  money  out  of  stock.  money °out 

It  is  clear  that  a  gift  of  "  2000/.  Long  Annuities  noAv  of  money, 

f  .  .  .  or  of 

standing  in  my  name  "  is  sj)ecific,  though  the  testator  may  money  out 
only  have  had  a  much  smaller  sum.     Gordon  v.  Duff,  28  B. 
519;  3D.  F.  &  J.  6G2. 

"Whether  it  is  a  gift  of  Long  Annuities  to  the  amount 
of  2000/.  a  year  or  of  2000/.  in  gross  seems  doubtful,  but 
probably  this  would  depend  on  the  state  of  the  testator's 
property. 

But  if  the  gift  is  of  "  50/.  of  Bank  Long  Annuities  Stock 
standing  in  my  name,"  as  such  stock  has  no  existence,  and 
the  gift  might  equally  well  be  of  a  lump  sum  of  £50/,,  or 
of  50/.  per  annum,  it  is  necessary  to  refer  to  the  state  of 
the  testator's  projDerty  to  discover  what  he  may  have  meant, 
and  whether  the  gift  is  of  50/.  per  annum  Long  Annuities, 
or  of  the  sum  of  50/.  to  be  paid  out  of  Long  Annuities.  If 
the  property  is  insufficient  to  satisfy  the  legacies,  if  con- 
strued as  legacies  of  so  much  per  annum  Long  Annuities, 
the  legacies  will  be  demonstrative  legacies  of  so  much 
money  out  of  Long  Annuities.  Boys  v.  Williams,  3  Sim. 
5G3 ;  2  R.  &  M.  G8S.  Sec  A.-G.  v.  Grote,  3  Mer.  31G ;  2  R. 
k  M.  G90 ;  Colpoys  v.  Colpoyt^,  Jac.  451,  and  Fonncreau 
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V.  Poyntz,  1  B.  C.  C.  471,  as  explained  by  Lord  Eldou,  6 
Ves.  400. 
Legacy  Jt  has  been  said  that  a  specific  legacy  must  be  liable  to 

may  be  i  i  i  i  -p 

specific  yet  ademption,  and  that  theretore  there  could  not  be  a  specinc 
to  ademp°  legacy  of  a  thing  which  the  testator  had  not  at  the  date  of 
*^«"-  the  will.     See  Parrott  v.  Worsfold,  IJ.  &  W.  594. 

But  it  is  now  clear  that  a  testator  may  make  a  specific 

gift  of  a  thing  of  which  he  contemplates  the  acquisition, 

as  for  instance  of   the    stock    he    may  die  possessed  of. 

Fountaine  v.  Tyler,  9  Pr.  94 ;  Stewart  v.  Denton,  4  Dougl. 

219;  2  Chitty,  456;  Stephenson  v.  Doivson,  3  B.   342; 

Queen's  Coll.  v.  Sutton,  12  Sim.  521. 
Whether  a      Whether  the  gift  of  a  sum  "invested"  in  a  particular 
sum°"in-    way  is  specific  or  not,  depends  on  the  question  whether 
vested "  in  ^^-^q  testator  meant  the  legatee  to  have  the  sum  however 

a  par-  ° 

ticuiar  v.-ay  invested,  or  whether   the   actual   investment  is   the  im- 

IS  SUGClIlC 

portant  part  of  the  description. 

Thus  a  gift  of  "  the  "  7000?.  out  on  mortgage  is  clearly 
sjDecific.     Gardner  v.  Hatton,  G  Sim.  93. 

A  bec{uest  of  a  sum  of  money  described  as  "  now " 
invested  in  a  certain  way  must  probably  be  considered 
specific,  Harrison  v.  Jackson,  7  Ch.  D.  339,  where  Le 
Grice  v.  Finch,  3  Mer.  50,  is  disapproved.  See  Sparrow  v. 
Josselyn,  IG  B.  135. 

A  gift  of  "  3000?.  invested  in  Indian  security  "  has  upon 
the  general  language  of  the  will  been  held  to  be  demon- 
strative. Mytton  V.  Mytton,  19  Eq.  30 ;  see  Bevan  v. 
A.-G.,  4  Giff.  361 ;  2  N.  R.  52. 

But  if  the  gift  is  of  300/.,  or  thereahouts,  invested  by 
the  testatrix  in  a  certain  way,  tlie  words  "  or  thereabouts  " 
show  that  the  sum  is  immaterial,  and  that  the  investment 
is  the  important  part  of  the  gift.  Kermode  v.  Macdonald, 
L.  R  1  Eq.  457 ;  ih.  3  Ch.  584. 

The  following  gifts  have  been  held  to  be  specific : 
Examples        A  gift  of  a  particular  debt,  or  of  the  money  due  on  a 
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pcarticular  security  ;  as  for  instance  of  "  my  mortgage,"  or  of  specific 
"  tlie  money  now  owing  to  me  from  A."  Tnves  v.  Johnson, 
4  Ves.  5GS;  SUIebotham  v.  Watson,  11  Ha.  170;  Ellis  v. 
Widlxr,  Amb.  309  ;  Smallman  v.  Goolden,  1  Cox,  329 ; 
Gardner  v.  Hatton,  6  Sim.  93.  See  Sidney  v.  Sidney, 
17  Eq.  05. 

A  gift  of  the  interest  of  money  on  a  particular  security. 
Ashhurner  v.  M'Guire,  2  B.  C.  C.  108. 

A  gift  of  a  sum  of  money  "  which  "  is  secured  in  a  par- 
ticular way.  CJiaworth  y.  Beech,  4  Ves.  556;  Gillaume  v. 
Adderley,  15  Ves.  884  ;  Davics  v.  Morgan,  1  B.  405. 

A  gift  of  money  described  as  "  being  "  on  a  particular 
security.  Kelson  v.  Carter,  5  Sim.  530;  Ford  y.  Fleming, 
2  r.  W.  469  ;  S.  C.  1  Eq.  Cas.  Ab.  302,  pi.  3.  See  Sparrow 
V.  Josselyn,  16  B.  135  ;  Smith,  v.  Pyhas,  9  Ves.  566. 

A  legacy  directed  to  be  paid  out  of  the  amount  of  a 
debt  due  to  the  testator  is  a  demonstrative  legacy.  Vickeis 
V.  Pound,  6  W.  R.  580;  4  Jur.  N.  S.  543;  6  H.  L.  885. 


Whether  a  Gift  is  of  a  Specific  or  an  Aliquot 
TART  OF  Fund. 

A  gift  of  a  definite  sum,  jDart  of  a  specific  fund,  is  iiri'md  Whether  a 
faciei,  gift  of  that  precise  sum,  whether  the  fund  turns  gpedfic  or 
out  more  or  less,  and  not  of  an  aliquot  part  of  the  fund.  ''^^"i""J 

1  ^  part  of  a 

Smith  V.  Fitzgerald,  3  V.  &  B.  2  ;  Booth  v.  Alington,  6  D.  f"nd. 
M.  &  G.  613.     See  Ealcs  v.  Drake,  1  Ch.  D.  217. 

The  testator  may,  however,  show  an  intention  that  the 
legatees  were  to  take  aliquot  jiarts  of  the  fund.  See 
Chambers  v.  Chambers,  Mos.  333 ;  Cordell  v.  Koden,  2 
A^'ern.  148. 

Upon  similar  principles,  where  a  fund  subject  to  a 
special  power  is  appointed  to  objects  and  non-objects, 
the  objects  take  only  the  shares  they  would  have  taken 
supposing  the  whole  appointment  good,  and  the  rest  goes 
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as  in  default  of  appointment.     In  re  Farncomhe's  Trusts, 
9  Ch.  D.  652. 


Devise  of 
land  is 
specific 
whether 
residuary 
or  not. 
Devise  on 
trust  to 
sell  and 
divide. 

Gift  of 
rent- 
charge. 


Of  annual 
sum  to  be 
paid  out 
of  land. 


Legacy 
with  mere 
charge  on 
land. 


Trust  to 
raise  a 
sum  out  of 
land. 


Effect  of 
directions 
in  the 
will  on 
legacies  in 
themselves 
specific. 


Legacies  Connected  with  Land. 

A  devise  of  lands,  whether  by  specific  description  or  by 
residuary  devise,  is  specific.  Hensman  v.  Fryer,  L.  R.  3 
Ch.  420;  Lancefield  v.  Iggulden,  10  Ch.  136. 

A  devise  of  land  to  be  sold  and  divided  among  certain 
persons  makes  them  specific  legatees.  Page  v.  Leaping- 
luell,  18  Ves.  463 ;  Newbold  v.  Roadhiigld,  1  R.  &  M.  677. 

The  gift  of  a  rent-charge  or  annuity  to  be  paid  out  of 
land  with  powers  of  distress  is  specific.  Long  v.  Short, 
1  P.  W.  403  ;  Davenhill  v.  Fletcher,  Amb.  244;  Creed  v. 
Creed,  11  C.  &  F.  491.  See  Poole  v.  Heron,  42  L.  J.  Ch. 
348. 

But  a  mere  gift  of  an  annual  sum  or  of  a  legacy  to  be 
paid  out  of  real  estate,  will  not  be  specific.  Mann  v.  Cop- 
land, 2  Mad.  223 ;  Foivler  v.  Willoughby,  2  S.  &  St.  354  ; 
Colville  v.  Middleton,  3  B.  570. 

Nor  will  a  gift  of  a  legacy  or  an  annuity  with  a  mere 
charge  on  land  be  specific.  Willox  v.  Rhodes,  2  Russ.  452  ; 
Davies  v.  Asltford,  15  Sim.  42  ;  Paget  v.  Huisli,  1  H.  &  M. 
663. 

But  a  trust  to  raise  a  sum  of  money  out  of  land,  which 
sum  is  then  given,  is  a  specific  legacy.  Wclhij  v.  BocJicl{fe, 
1  R.  &  M.  571 ;  Dickin  v.  Edwards,  4  Ha.  273. 

So,  too,  a  direction  to  pay  a  sum  out  of  land,  the  only 
gift  being  in  the  direction  to  pay,  is  specific.  Spunuaij  v. 
Glyn,  9  Ves.  483. 

In  such  a  case  the  fact  that  the  personalty  is  given  after 
payment  of  legacies  will  not  make  the  gift  of  a  sum  out  of 
the  proceeds  of  sale  of  realty  demonstrative.  Pickets  v. 
Ladley,  3  Russ.  418. 

Though,  on  the  other  hand,  where  a  testatrix  gave  her 
real  and  personal  estate  on  trust  to  pay  the  legacies  there- 
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inafter  given,  a  subsequent  gift  out  of  the  proceeds  of  sale 
of  realty  was  held  demonstrative.  Hodges  v.  Grant,  4  Eq. 
140. 

And  where  a  legacy  was  given  out  of  a  fund  which  was 
not  available  till  the  death  of  A.,  but  there  was  a  direction 
that  it  was  to  be  paid  with  the  other  legacies,  it  was  held 
demonstrative.     Williams  v.  Hughes,  24  B.  474. 

Whether  a  Gift  is  Specific  on  Residuary. 

A  gift  of  the  whole  of  the  testator's  personal  estate  may  Whetber  a 
be  specific.    Foivell  v.  Riley,  12  Eq.  175  ;  Roffey  v.  Early,  specific  or 
42  L.  J.  Ch.  472.     See  the  cases  cited  under  the  head  of  ^^'^'^"^''y- 
Exoneration  of  Personalty. 

A  mere  enumeration  of  specific  things  in  a  residuary  Enumera- 
bequest  will  not  make  the  gift  of  those  things  specific,  specific 
Taylor  v.  Taylor,  6  Sim.  24G  ;  Sutherland  v.  Cooke,  1  Coll.  *^""ss- 
498;  Fielding  v.  Preston,  1  Be  G.  &  J.  438. 

The  cases  in  which  it  has  been  held  that  as  between 
tenant  for  life  and  remainderman  of  a  residue  the  fact  of 
specific  enumeration  of  certain  things  is  a  strong  argu- 
ment in  favour  of  specific  enjoyment  by  the  former,  are  no 
authorities  on  the  question  whether  the  gift  of  those 
things  is  specific  in  the  sense  here  discussed,  though 
where  the  tenant  for  life  has  not  been  held  entitled  to 
specific  enjoyment,  the  things  specifically  mentioned  are 
d  fortiori  not  specific  legacies.  See  this  distinction  well 
illustrated  in  Fielding  v.  Preston,  1  De  G.  &  J.  438 ;  see 
l^ost,  p.  199. 

A  direction  that  certain  funds  are  in  certain  events  to 
fall  into  the  residue  will  not  make  the  gift  of  those  funds 
specific.     Lynes'  Estate,  8  Eq.  482. 

A  gift  of  residue  including  certain  specified  property 
will  not  make  the  gift  of  that  property  sj)ecific.  In  re 
TootaVs  Estate,^  Ch.  D.  028;  Macdonald  v.  M-ine,  8 
Ch.  D.  101. 
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Effect  of         Jf  the  specific  tliinqs  enumerated  in  tlic  residuary  mh 

words  "as  ...  . 

well  as,"     are   distinguished  from  the  residue  by  such  words  as  "  as 

witV'  &c.  "^^^^^  ^^"  ^'^^  "  together  with,"  or  "  and  also,"  the  gift  of  them 

is  specific.     Clarke  Y.  Butler,   1   Mer.  304;  Rill  v.  Hill, 

11  Jur.  N.  S.  80G ;  Lmujdale  v.  Esmonde,  I.  R  4  Eq.  57G  ; 

Fitzwilliam  v.  Kelly,  10  Ha.  260. 

Possibly  if  the  enumeration  of  specific  things  comes 
after  the  gift  of  the  residue,  the  same  result  may  follow. 
Bethitne  v.  Kennedij,  1  M.  &  Cr.  114 ;  Mills  v.  Broivn,  21 
B.  1. 

On  the  other  hand  a  residue  given  "  together  with " 
certain  specified  property  will  not  make  the  gift  of  that 
property  specific,  if  its  mention  can  be  accounted  for  on  the 
ground  that  the  testator  wished  to  except  it  from  another 
gift  in  the  will.    Fairer  v.  Parle,  3  Gh.  D.  309. 

The  subject  of  residuary  gifts  will  be  found  discussed 
pod,  Ch.  XX.,  p.  182. 

Whether  a  Gift  of  the  Rest  or  Residue  of  a 
Specified  Fund  is  SrECiFic. 

Whether  a      When  a  tcstator  disposes  of  parts  of  a  specific  fund, 

gift  of  the        1  •    1     1  •  ,     •  1,1  T 

residue  of  ^vliich  he  estimates  at  a  certain  amount,  and  tlien  disposes 
a  fund  IS  ^^  ^j^^  residue,  and  the  fund  turns  out  to  be  less  than  the 
estimated  amount,  the  question  arises  whether  the  gift  of 
residue  was  intended  to  be  specific  or  not.  In  the  former 
case,  all  the  beneficiaries  abate  proportionately;  in  the 
latter,  the  loss  must,  in  the  first  instance,  be  borne  by  the 
residuary  legatee. 

Where  a  testator  gives  the  residue  of  a  specific  fund 
and  estimates  that  residue  in  money,  the  gift  of  the  residue 
is  specific.  Hasleiuood  v.  Green,  28  B,  1 ;  Wal^wle  v. 
Apfhorp,  4  Eq.  37. 

So,  too,  where  a  testator  estimates  a  specific  fund  in 
money  and  gives  definite  portions  of  it,  a  gift  of  the  rest 
is  as  specific  as  if  he  had  stated  it  in  figures.     Page  v. 
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Leapingivell,  18  Ves.  463  ;  Waljpole  v.  Aptlwiy,  4  Eq.  37 ; 
Miller  v.  Huddlestone,  6  Eq.  65 ;  Elwes  v.  Causton,  30 
B.  554 ;   Wright  v.  Weston,  26  B.  429. 

Bat  if  the  fund  is  given  subject  to  debts,  the  gift  of  the 
residue  will  not  be  specific.  Harley  v.  Moon,  1  Dr.  &  S. 
623;  Baker  v.  Farmer,  3  Ch.  537. 

So,  too,  though  the  testator  estimates  the  fund  in  money, 
if  the  residue  is  given  subject  to  or  after  pa3'-ment  of 
specific  gifts,  the  gift  of  the  residue  is  not  specific,  but  will 
carry  everything  undisposed  of,  by  reason  of  lapse  or  other- 
wise. Carter  v.  Taggart,  16  Sim.  423 ;  Harries  Trust, 
Jo.  199 ;  but  see  Miller  v.  Huddlestone,  6  Eq.  65. 

So,  if  the  fund  is  estimated  in  figures,  but  the  testator 
shows  that  he  considers  it  fluctuating  in  amount  by  adding 
"  or  other  the  stock,  funds,  or  securities  of  which  the  same 
may  for  the  time  being  consist,"  the  gift  of  the  residue  is 
not  specific.     De  Lisle  v.  Hodges,  17  Eq.  440. 

And  though  the  fund  is  in  fact  definite  in  amount,  if  the 
testator  merely  describes  it  generally,  without  estimating 
it  in  figures,  the  gift  of  the  residue  is  not  specific.  Petre 
V.  Petre,  14  B.  197;  Vivian  v.  Mortlocl;  21  B.  252. 

See  the  chapter  on  Residuary  Bequests,  p.  187. 
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CHAPTER   XYI. 

CUMULATIVE  AND  SUBSTITUTIONAL  LEGACIES. 

Legacies          I.  LEGACIES  of  equal  amoiuit  given  by  the  same  instru- 

ii^trument  i^isnt  are  merely  repetitions.     Holford  v.  Wood,  4  Ves. 

amount-  ^^  '  Manning  v.  Thesiger,  3  M.  &  K.  29 ;  Brine  v.  Ferrier, 
7  Sim.  549  ;  Early  v.  Benhow,  2  Coll.  342  ;  Eady  v.  Mid- 
dleton,  14  B.  453. 

But  there  may  be  an  intention  to  give  both.  Barhen- 
sliavj  V.  Hodge,  22  W.  E.  484,  where  the  gift  was  to  trus- 
tees, and  the  legacies  were  introduced  by  the  words  "  upon 
trust  to  pay,"  and  "  upon  further  trust  to  pay,"  &c. 

Parol  evidence  would  be  admissible  to  show  that  the 
testator  meant  the  legatee  to  have  both  legacies,  such 
evidence  being  in  support  of  the  iiriind  facie  meaning  of 
the  instrument.  See  Hurst  v.  Beach,  5  Mad.  351 ;  Hcdl 
V.  Hill,  1  Dr.  &  War.  94. 

of  unequal  If  the  legacies  are  not  equal  the  legatee  is  entitled  to 
both.  Yockney  v.  Hansard,  3  Ha.  622 ;  Curry  v.  Pile,  2 
B.  C.  C.  225  ;  Baylee  v.  Qwin,  2  Dr.  &  War.  116  ;  Adnam 
V.  Cole,  6  B.  353. 

The  rules  with  regard  to  cumulative  legacies  do  not  apply 
to  the  case  of  a  pecuniary  gift  and  a  residue  given  to  the 
same  person.  In  such  a  case  the  legatee  is  entitled  to 
both.     Kirhpatrich  v.  Bedford,  4  App.  C.  96. 

Lega,cies         jj_  Legacies  of  equal,  less,  or  o^reater  amount,  s^iven  by 

by  dif-  _  .  '-  .  '  o  J 

ferent  in-  different  instruments,  as  by  will  and  codicil  to  the  same 
person,  are  lyrinid  facie  cumulative.  Hoolcy  v.  Hatton, 
1  B.  C.  C.  390  n.;  Lee  v.  Pain,  4  Ha.  201,  210;  Roclt  v. 
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Cullen,  G  Ha.  531 ;  Cresstvell  v.  Cresswell,  G  Eq.  G9  ;  Wil- 
son V.  O'Leary,  12  Eq.  525;  7  Ch.  448;  Walsh  v.  Walsh, 
I.  R  4.  Eq.  396. 

Bequests  of  a  share  of  residue  by  will  and  of  a 
pecuniary  legacy  by  a  codicil  are,  of  course,  cumulative. 
Gordon  v.  Anderson,  4  Jur.  N.  S.  1097 ;  Ledger  v. 
Hooker,  18  Jur.  481. 

It  makes  no  difference  that  the  codicil  recites  the  gift  by 
will.     Guy  V.  Sharj),  1  M.  &  K.  589. 

The  fact  that  some  legacies  in  the  codicil  are  expressed 
to  be  in  addition  affords  an  argument  that  the  others  are 
substitutional,  but  is  not  conclusive.  Hooley  v.  Hatton,  1 
B.  C.  C.  390  n. ;  Allen  v.  Callow,  3  Ves.  289 ;  Mackenzie 
Y.Mackenzie,  2  Buss.  272;  Wray  v.  Field,  2  Buss.  257;  6 
Mad.  300 ;  Barclay  v.  Wainwrighf,  3  Ves.  4G2. 

The  fact  that  a  legacy  given  by  a  codicil  is  exj^ressed  to 
be  in  addition  to  a  legacy  given  by  the  will  does  not  show 
that  it  is  not  also  in  addition  to  a  legacy  by  a  prior  codicil. 
Spire  \.  Smith,  1  B.  419;  Wcdson  y.  Reed,  5  Sim.  431; 
see  Saturey  v.  Ritmney,  5  De  G.  &  Sm.  G98. 

III.  It  may,  however,  appear  that  the  gift  by  the  later  Legacies 
instrument  is  intended  to  be  substitutional.     This  may  be  ferent  in- 

cilinwn  •  struments 

1.  By  the  form  of  the  second  instrument.  substitu- 

T  .  .  .      .  tional — 

a.  If  the  instrument  by  which  the  second  gift  is  made  jf  ^j^g  jj^. 

is  not  a  codicil,  but  is  described  as  a  last  will  and  testa-  struments 

themselves 

ment,  the  presumption  is  strong   that    it   was  intended  are  substi- 
to  be  in  substitution  so  far  as  it  goes  for  the  prior  instru- 
ment.   Jackson  v.  Jaclson,  2  Cox,  35 ;  Kidd  v.  Kvrth,  14 
Sim.  4G3 ;  2  Ph.  91 ;  Tuckey  v.  Henderson,  33  B.  174. 

h.  If  the  additional  instrument  recites  that  the  testator 
has  not  time  to  alter  his  will,  legacies  given  by  it  will  be 
substitutional.     Russell  v.  Dickson,  4  H.  L.  293. 

c.  If  the  additional  instrument  is  treated  as  explanatory 
of  and  to  be  incorporated  into  the  will,  the  case  may  be 

I  2 
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brought  within  the  rule  as  to  additional  gifts  in  the  same 
instrument.  Dwhe  of  St.  Albans  v.  Beauclerk,  2  Atk. 
G36 ;  Fraser  v.  Byng,  I  R.  &  M.  90. 

And  in  the  same  way  several  testamentary  papers  may 
be  so  connected  together  as  to  be  in  fact  one  instrument. 
Brine  v.  Ferrier,  7  Sim.  549. 

The  same  will  be  the  case  where  there  is  a  gift  to  a  per- 
son with  a  different  gift  written  in  the  margin  of  the  will. 
Martin  v.  DrinkwaAer,  2  B.  215. 
or  mere  2.  From  the  contents  of  the  second  paper. 

repetitions  _  _        -^  _ 

of  each  For   instance,  where  the   second   instrument   is  not   a 

codicil  but  a  testamentary  paper,  and  in  effect  makes  the 
same  dispositions  as  a  prior  testamentary  j^aper.  Gillespie 
V.  Alexander,  2  S.  &  St.  145  ;  A.-G.  v.  Harley,  4  Mad.  263 ; 
Hemming  Y.  Gurneij,  2  S.  &  St.  .311 ;  1  Bl.  N.  S.  479. 

So  one  codicil  may  appear  to  be  a  mere  repetition  of 
another.  If,  for  instance,  both  are  of  the  same  date  and 
contain  the  satoe  provisions  in  all  respects.  Whyte  v. 
Whyte,  17  Eq.  50. 

So  if,  though  not  of  the  same  date,  the  legatees  are  the 
same,  and  certain  specific  legacies,  as  well  as  the  residue, 
are  given  by  both.  Duke  of  St.  Albans  v.  Beauclcrh,  2 
Atk.  636 ;  see  Goote\.  Boyd,  2  B.  C.  C.  521,  and  Campbell 
v.  Earl  of  Radnor,  1  B.  C.  C.  271;  see  Roxburgh  v. 
Fuller,  13  W.  R.  89. 

Evidence  is  admissible  to  show  that  two  codicils  of 
different  dates,  but  containing  the  same  dispositions,  Avere 
executed  only  as  duplicates.  Hubbard  v.  Alexander,  3 
Ch.  D.  738. 

if  the  3.  It  may  appear  from  the  character  of  the  second  gift 

the  secoud  itsclf  that  it  is  meant  to  be  substitutional. 

gift  show         ^^_  j£  ^|-^g  second  gift  only  adapts  the  bounty  to  circum- 

that  it  was  o  j  i  j 

meant  to     stances  that  have  happened  ;  as,  for  instance,  the  death  of 

tutional.     prior  legatees.     Barclay  y.  Wainwright,  3  Ves.  462  ;  Allen 

V.  Callow,  3  Ves.  289;  Osborne  v.  Duke  of  Leeds,  5  Ves.  369. 
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h.  If  the  second  gift  can  be  looked  upon  as  explanatory 
of  the  prior  gift.    Bloggridge  v.  Thachiuell,  1  Yes.  jun.  473. 

c.  If  by  a  codicil  the  testator  revokes  a  portion  of  a  prior 
gift,  and  then  repeats  the  rest,  so  that  the  repetition  may 
be  explained  as  ex  ahimdanti  caiiteld.  Benyon  v.  Benyon, 
17  Ves.  34;  HinchcUffe  v.  Hinchdiffe,  2  Dr.  &  S.  96. 

d.  If  the  second  gift  is  coupled  with  a  gift  of  some  specific 
thing  already  given,  this  shows  it  to  be  substitutional. 
Ciirrie  v.  Pye,  17  Ves.  462  ;  see  Lord  Mayor  of  London 
V.  Russell,  Finch,  290 ;  explained  6  Ir.  Ch.  131. 

e.  And  generally  it  seems  that  a  difference  in  the  way 
in  which  the  two  gifts  are  given  is  in  favour  of  their  being 
cumulative.  Hodges  v.  Peacock,  3  Ves.  735  ;  Lee  v.  Pain, 
4  Ha.  201.  Though,  on  the  otlier  hand,  if  the  tAvo  gifts 
are  of  the  same  amount,  but  given  to  different  trustees, 
the  argument  is  the  other  way.  Benyon  v.  Benyon,  17 
Ves.  34. 

/.  The  testator  may  show  by  a  reference  to  a  gift  in  one 
codicil  as  a  "sufficient"  provision  that  the  gift  so  given  was 
all  the  legatee  was  intended  to  have.  Rohley  v.  Rohley, 
2  B.  95. 

IV.  Gifts  by  different  instruments  of  the  same  amount  Gifts  of 
and  expressed  to  be  given  from  the  same  motive  are  sub-  amount 
stitutional.     Benyon  v.  Benyon,  17  Ves.  34.  thrsamT'' 

It  must,  however,  be  clear  that  the  testator  is  expressing  motive  are 

substitu- 

a  motive  and  not  merely  giving  a  description ;  thus,  in  the  tioiical. 
case  of  gifts  of  equal  amount  to   a  "servant,"  the  term 
servant  is  merely  descriptive.     Roclt  v.  CuUen,  6  Ha.  531 ; 
Sidsse  V.  Lowther,  2  Ha.  424;   Wilson  v,  O'Leary,  12  Eq. 
522;  7Ch.  448. 

If,  however,  the  gifts  are  not  of  the  same  amount  they 
are  cumulative.     Hurst  v.  Beach,  5  Mad.  352. 

V.  Additional  legacies  are  subject  to  the  same  incidents  Additiona 

.    .  and  substi- 

as  the  origmal  legacy.  tutionai 

A  gift  in  addition  to  or  in  lieu  of  a  previous  gift  to  the  fui,Lcrto 
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the  same     same  legatee  is  subject  to  the  same  conditions  as  the  pre- 

incicleiits  .  .„         .   ,  .  i       r        ^ 

as  the  vious  gift  With  rospect  to  vesting,  separate  estate,  the  lund 
^[fl'^"'^  out  of  which  it  is  payable,  freedom  from  legacy  duty,  and 
provisions  ngainst  lapse.  Leacroft  v.  Maynard,  1  Ves. 
jun.  279  ;  8  B.  C.  C.  233 ;  Croiuder  v,  Clowes,  2  Ves.  jun. 
449 ;  Day  v.  Croft,  4  B.  561 ;  Duncan  v.  Duncan,  27  B. 
392;  Earl  of  Shaftesbury  v.  Duke  of  Marlborough,  7  Sim. 
237;  Bristotu  v.Bristoiu,  5  B.  289  ;  Coojjer  v.  Day,  3  Mer. 
1.54;  Fisher  v.  Brierley,  80  B.  2G5;  In  re  Wight;  Knowles 
V.  Sacller,  W.  N.  1879,  20. 

It  makes  no  difference  that  the  legacy  is  not  expressed 
to  be  in  addition  to  the  previous  gift.  Johnson  v.  Lord 
Harrowby,  Johns.  425  ;  1  D.  F.  &  J.  183. 

The  rule  does  not  apply  where  a  legacy  is  given  to  a 
person  in  lieu  of  a  legacy  to  another  legatee  who  has  pre- 
deceased the  testator.     Chatteris  v.  Young,  2  Riiss.  184, 

Nor  does  it  apply  where  the  condition  in  question  is 
limited  by  the  will  to  legacies  "hereinafter"  given,  and  the 
additional  legacy  is  given  by  a  codicil.  Bonner  v.  Bonner, 
13  Ves.  879 ;  Strong  v.  Ingram,  6  Sim.  197. 

It  is  not  quite  clear  whether  an  additional  or  substitu- 
tional gift  will  be  subject  to  the  same  executory  gifts  over 
as  the  original  gift;  it  seems,  however,  that  it  will  not. 
Crowder  v.  Clowes,  2  Ves.  jun.  449;  Alexander  v.  Alex- 
ander, 5  B.  .518;  aee  Donnellan  v.  O'Neill,  I.  R.  5  Eq.  523. 

An  additional  legacy  given  in  terms  which  would  give 
an  absolute  interest  is  not  subject  to  limitations  of  the 
prior  gift,  which  would  cut  it  down  to  a  life  interest. 
Haley  v.  Bannister,  23  B.  33G ;  Move's  Trust,  10  Ha.  171 ; 
Mann  v.  Fuller,  Kay,  624 ;  Hill  v.  Jones,  37  L.  J.  Ch. 
465  ;  see  Cookson  v.  Hancock,  2  M.  &Cr.  606  ;  Hargreaves 
V.  Pennington,  12  W.  R.  1047. 
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CHAPTER  XVII. 

THE    INCIDENTS    ATTACHING   TO    SPECIFIC    AND 
GENERAL    LEGACIES. 

I.  Ademption. 

A  SPECIFIC  legacy  is  adeemed  if  it  is  afterwards  converted  -A-  specific 
by  the  testator  into  something  else.     Ashhurner  v.  M'Gidre,  adeemed 
2  Br.  C.  0.  108.  ^.g^tg^^  l^y 

The  conversion  must  be  complete  in  the  lifetime  of  the  *^° 

^  _  _  testator, 

testator.     A  direction  to  sell  not  carried  ont  till  after  the 

testator's  death  will  not  effect  ademption.     Harrison  v. 

Asher,  2  De  G.  &  S.  43G. 

A  charge  upon  a  specific  bequest  is  gone  if  the 
specific  bequest  is  adeemed.  Coivper  v.  Mantel! ,  22  B, 
223. 

To  effect  ademption  it  is  not  necessary  that  the  conver-  oi'  a  proper 
sion  should  be  the  act  of  the  testator.     It  is  sufficient  if 
the  property  is  converted  by  some  duly' constituted  authority^, 
such  as  an  order  in  lunacy.     Shaftshury  v.  Shaftshury,  2 
Ver.  747 ;  Jones  v.  Green,  5  Eq.  555. 

Destruction  of  the  property  hy  vis  major,  such  as  the  loss  or  even 
of  a  ship,  has  the  same  effect.     Durrani  v.  Friend,  o  De  ^^^  ■"■"■^'^^^ 
G.  &  Sm.  343. 

There  will  be  no  ademption  where  the  specific  thing  But  not  by 
has  been  converted  without  authority.    Basan  v.  Brandon,  conversion. 
8  Sim.  171 ;  Taylor  v.   Taylor,  10  Ha.  475 ;  Jenkins  v. 
Jones,  L.  R.  2  Eq.  323 ;  see  Browne  v.  Groombridge,  4 
Mad.  495. 
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Mere 
transfer 
from  trus- 
tees to  tes- 
tator will 
not  adeem, 

Nor  will 
a  formal 
change. 


Bequests 
of  share 
under  will, 


Effect  of 
change  of 
security. 


A  gift  of  specific  stock  standing  in  the  names  of  trustees 
is  adeemed  by  a  change  of  investment.  Harrison  v. 
Jackson,  7  Ch.  D.  339. 

But  a  mere  transfer  of  a  thing  specifically  given  from 
trustees  to  the  testator  will  not  be  an  ademption.  Dingioell 
V.  Askeiv,  1  Cox,  427;  see  Amb.  260;  3  B.  C.  C.  416;  Clowjh 
V.  Gloiigh,  3  M.  &  K.  290 ;  Jones  v.  SouthaU,  32  B.  31. 

Nor  will  a  change  made  in  it  which  leaves  the  thing  to 
all  intents  the  same  as  it  was  before ;  as,  for  instance,  the 
conversion  of  shares  into  stock  by  a  resolution  of  the  com- 
pany. Oakes  v.  Oakes,  9  Ha.  666 ;  PilJcingfon's  Trusts,  6 
N.  R.  246.  In  re  Loveman ;  Watson  v.  Watson,  W.  N. 
1879,  95  ;  see  Partridge  v.  Partridge,  Cas.  t.  Talb.  226 ; 
In  re  Lane;  Luard  v.  Lane,  14  Ch.  D.  856. 

Upon  the  question  whether  a  bequest  of  a  share,  to  which 
the  testator  is  entitled  under  the  will  of  another  person, 
would  be  adeemed  if  the  share  is  paid  to  the  testator  after 
the  date  of  his  will,  it  seems  that  if  the  testator  describes 
the  share  in  such  words  as  to  show  that  he  intends  to  give 
only  a  chose  in  action,  the  gift  will  be  adeemed  by  the 
receipt  of  the  share.  See  Harrison  v.  Jackson,  7  Ch.  D. 
339,  where  Clark  v.  Brovme,  2  Sm.  &  G.  524,  is  disap- 
proved. 

On  the  other  hand,  if  the  description  employed  by  the 
testator  does  not  refer  to  the  share  as  a  chose  in  action,  the 
gift  will  not  be  adeemed,  merely  because  the  testator  has 
received  the  share,  if  he  invests  it  and  keeps  it  apart  from 
the  rest  of  his  property.  Lee  v.  Lee,  27  L.  J.  Ch.  824 ; 
Morgan  v.  Thomas,  6  Ch.  D.  176;  see  Moore  v.  Moore,  29 
B.  496. 

And  it  would  seem  that  a  bequest  of  certain  trust  funds 
"and  the  securities  upon  which  they  may  be  invested"  would 
not  be  adeemed  by  a  mere  change  of  security,  though  it  wall 
if  the  testator  receives  the  money  and  lends  it  on  security 
for  his  own  purposes.    Jones  v,  Southcdl,  32  B.  31. 
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Where  the  donee  of  a  general  power  appoints  a  fund  of  Appoint- 

*="       _      _  *       _  ,  ment  of 

personalty  by  a  specific  description  the  appointment  is  not  personalty, 
adeemed  by  a  subsequent  change  of  investment.    In  re 
Johnstone's  Settlement,  14  Ch.  D.  1G2. 

As  to  whether  an  appointment  of  real  estate  under  a  of  realty, 
power  is  adeemed  by  the  subsequent  sale  of  the  real  estate 
under  provisions  contained  in  the  settlement  creating  the 
power,  see  Gale  v.  Gale,  21  B.  349 ;   Blake  v.  Blake,  49 
L.  J.  Ch.  393  ;  28  W.  R  647;  15  Ch.  D.  481. 

The  confirmation  of  a  will  by  a  codicil  will  not  revive  Confirma- 
a  legacy  which  has  been  adeemed  in  the  meantime.  Drink-  ^^{n  ,|oeg 
watc?-  V.  Falconer,  2  Ves.  sen.  626 ;  Atonck  v.  3'[onck,  1  "«*  ^"^^^^'^ 
Ba.  &  B.  306  ;  Covj2Mr  v.  Mantell,  22  B.  223 ;  Hopwood  v.  legacy. 
Hopwood,  7  H.  L.  728  ;  see  ante,  p.  103. 

In  the  same  way  the  specific  gift  of  a  debt  due  to  the  Gift  of  a 
testator,  and  afterwards  received  in  whole  or  part  by  him,  adeemed 
whether  the  debtor  pays  it  voluntarily  or  not,  is  adeemed  J^^g^^^'^^Q 
Vro  tanto.     Ashhurner  v.  M'Guire,  2  B.  C.  C.  108  ;  Frmr  the  tes- 

^        tator. 

V,  Morris,  9  Ves.  360  ;  Humphries  v.  Humphries,  2  Cox, 
185;  Makeown  v.  Ardagh,  I.  K.  10  Eq,  445;  Aston  v. 
Wood,  AS  L.  J.  Ch.  715;  In  re  Bridle,  4  C.  P.  D.  336. 

It  is  immaterial  that  the  amount  of  the  debt  is  placed 
by  the  testator  to  a  separate  account.    In  re  Bridle,  supra. 

Where  a  particular  sum  owing  to  the  testator  is  be-  Efifect 
queathed  and  afterwards  received  by  him,  a  fresh  debt  ^^.^^-^  debt 
subsequently  incurred  by  the  same  debtor  will  not  pass,  ^^  incurred, 
at  any  rate,  if  the  sums  are  not  precisely  the  same.     Gard- 
ner V.  Hatton,  6  Sim.  93;  Sidney  v.  Sidney,  17  Eq.  65. 

Where  things  in  a  particular  place,  such  as  a  house,  are  Gift  of 
given  and  are  afterwards  removed  to  another  place,  the  \^Q^se 
question  is,  whether  the  place  is  a  substantive  part  of  the  ^^,^®°    , 

■■  '  ^  ^  adeemetl. 

bequest  or  whether  it  is  merely  descriptive  of  the  things 
the  testator  refers  to. 

In  the  latter  case  the  removal  of  the  things  to  another  Eemoval  is 
place  is  immaterial.     Cunningham  v.  Ross,  2  Cas.  t.  Lee,  if  t^g  place 
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is  merely    272 ;  JS^orHs  V.  N'orvis,  2  Coll.  719  ;  Blagrove  v.  Coore,  27 

descrip- 

tive.  B.  138  ;  Forreys  v.  Frcmks,  I.  R.  9  Eq.  IS. 

Similarly  a  bequest  of  furniture  in  a  house  ■will  pass 

furniture  intended  to  be  placed  there.  Rcmiinson  v.  Raiv- 

linson,  3  Ch.  D.  302. 
Secus  if  If^  however,  the  bequest  of  the  things  is  connected  with 

the  inten-  .  n      ^         ^  n       i      t     • 

tion  is  to  the  enjoyment  oi  the  house,  both  bemg  given  to  the 
such  things  legatee ;  or  if  the  gift  is  of  such  furniture  as  may  be  in  a 
as  may  be  particular  place  at  the  testator's  decease,  a  permanent 
place.         removal  works  an  ademption.     Colleton  v.  Garth,  6  Sim. 

19 ;  Shaftsbiiry  v.  Shaftsbury,  2  Yern.  747  ;  HeseUme  v. 

Heseltine,  3  Mad.  276  ;  Green  v.  8ymoncls,  1  B.  C.   C. 

129  n. ;  SiJencer  v.  8'pencer,  21  B.  548. 
Temporary      But  a  removal  for  a  temporary  purpose  will  not  have 
will  not      this  efiect.     Domvile  v.  Baker,  32  B.  G04 ;  Chajwiian  v. 
adeem.       ff^^^^f^  ^  Yes.  sen.  271 ;  Korreijs  v.  Franks,  I.  R.  9  Eq.  18; 

Land  v.  Devaynes,  4  B,  C.  C.  537 ;  Lord  Brooke  v.  Eaii 

of  Warwick,  2  De  G.  &  S.  425. 

II,  Change  of  Interest  of  Testator. 
Effect  of         A  somevi^hat  different  question  arises  where  the  nature 
thetes-"     ^^  tl^e  testator's  interest  in  the  subject  matter  of  a  be- 
tator's  m-    q^egf;  alters  between  the  date  of  the  wdll  and  his  death: 

terest  after    '■ 

the  date  of  if^  for   instance,    the   testator   subsequently  acquires  the 

reversion  of  leaseholds  given  by  his  will. 
Accept-  Before  the  Wills  Act  a  specific  bequest  of  a  lease,  un- 

new  lease,  ^^^s  the  testator  being  cestui  que  trust  gave  his  interest 
in  the  lease  which  includes  the  right  to  the  benefit  of  a 
renewal  by  the  trustee,  or  expressly  gave  his  future  in- 
terest, was  adeemed  by  the  acceptance  of  a  new  lease  or 
the  acquisition  of  the  reversion.  Carte  v.  Carte,  3  Atk. 
174;  James  v.  Dean,  11  Yes.  383 ;  15  Yes.  238  ;  liar- 
wood  V.  Turner,  3  P.  Wms.  163  ;  Ahney  v.  Miller,  2  Atk. 
593;  Ca'pel  v.  Girdler,  9  Yes.  509;  Slatter  v.  Foton,  16 
Yes.  197. 
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In  the  same  way,  the  purchase  of  the  equity  of  redemp- 
tion revoked  a  devise  of  the  mortgaged  estate.  Strode  v. 
Ladi/Famand,2Yern.  621;  Yard! eij v. Holland,  20Eq.428. 

And  a  general  ofift  of  lands  or  a  house  in  which  the  tes- 

tator  had  a  chattel  interest  was  prima  facie  a  gift  of  that 

interest  and  subject  to  ademption  in  the  same  way.    Rud- 

stone  V.  Anderson,  2  Ves.  418 ;  Hone  v.  Mcdcraft,  1  B.  C. 

C.  261 ;  Coppin  v.  Fernyhough,  2  B.  C.  C.  291 ;  Colegrave 

V.  Manhy,  6  Mad.  72 ;  2  Buss.  238. 

It  seems,  however,  that  the  24th  section  of  the  Wills  Effect  of 
,.  n  ^     •  ^  11     the  Wills 

Act  applies  to  such  a  case,  and  smce  that  statute  the  sub-  Act. 

sequent  acquisition  of  the  reversion  will  not  be  an  ademp- 
tion of  the  gift.  Striithers  v.  Struthers,  5  W.  R.  802  ;  Cox 
v.  Bennett,  6  Eq.  422  ;  not  following  Emuss  v.  Smith,  2  De 
G.  &  Sm.  722;  and  see  Miles  v.  Miles,  L.  R.  1  Eq.  462; 
Wedgwood  v.  Denton,  12  Eq.  290;  Lcckey  v.  Watson,  I.  11. 
7  C.  L.  157;  Saxton  v.  Saxton,  13  Ch.  D.  359. 

III.  Right  of  Retainer. 
It  seems  doubtful  whether  a  specific  legacy  can  be  sub-  Rigl't  of 

retainer 

ject  to  the  executor's  right  of  retainer  for  a  debt  due  from  against 
the  legatee  to  the  estate.    Harvey  y.  Palmer,  4  De  G.  &  S.425.  ie<^atee. 

In  the  case  of  a  general  legacy  the  executor  is  entitled  Against 
to  retain  so  much  of  the  legacy  as  may  be  sufficient  to  pay  legacy, 
a  debt  due  to  the  testator  from  the  legatee,  even  though  the 
debt  may  be  barred  by  statute.    Co  iirtenay  v.  Williams,  3  H. 
539 ;  In  re  CordwelVs  Estate;  White  v.  Cordivell,  20  Eq.  644. 

Costs  of  administration  directed  to  be  paid  by  a  legatee 
are  within  the  same  rule.  In  re  Knapmans  Estate; 
Knapman  v.  Wreford,  49  L.  J.  Ch.  716. 

In  the  case  of  a  legatee  who  becomes  banlvrupt  after  the  Bankrupt 
testator's  death,  the  executor  is,  it  seems,  entitled  to  retain    ''' 
the  debt.     But  if  he  proves  in  the  bankruptcy  the  right  of 
retainer  is  gone.     Stammers  v.  Elliott,  3  Ch.  195;  Arm- 
strong V.  Annstnmg,  12  Eq.  614. 
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In  the  case  of  a  legatee  bankrupt  at  the  death  of  the 

testator  there  is  no  right  to  retain  the  debt  out  of  the 

legacy,  since  there  was  never  a  time  at  which  the  same 

person  was  entitled  to  receive  the  legacy  and  liable  to  pay 

the  whole  debt.    Dividends  payable  under  the  bankruptcy, 

if  any  have  been   declared,  may  be  retained.     Cherry  v. 

Boulthee,  2  Kee.  319;  4  M.  &  Cr.  442;  In  re  Hodgson; 

Hodgson  v.  Fox,  9  Ch.  D.  673;  In  re  Orpen;  Beswick  v. 

Or2Je7i,  16  Ch.  D.  202. 

Debt  clue        ^  (\Q}yj^  ^^^q  fi^Qi^i  the  husband  of  a  legatee  may  of  course 

husband      be  retained  out  of  so  much  of  the  legacy  as  is  payable  to 

°'     ■  the  husband  after  the  legatee's  equity  to  a  settlement  is 

satisfied.     M'Mahon  v.  Burchell,  5  H.  325. 

Assign-  Where  a  married  woman  assigns  her  reversionary  interest 

ITnder  ^       imder  Sir  R.  Malins'  Act  (20  &  21  Vict.  c.  57),  there  is 

Ad;.^"^       110  right  as  against  the  assignee  to  retain  a  debt  due  from 

the  husband.   In  re  Batclwlor;  Sloper  v.  Oliver,  16  Eq.  481. 

It  would  seem  that  if  A.  is  the  executor  of  B.  and  C,  C. 

being  B.'s  residuary  legatee,  a  sum  due  from  D.  to  B.  might 

be  retained  out  of  the  share  to  which  D.  is  entitled  in  C.'s 

estate.     Stammers  v.  Elliott,  3  Ch.  19.5. 

The  right  of  retainer  is  gone  as  soon  as  the  executors 
have  set  apart  and  invested  a  sum  to  meet  a  legacy.    Bcd- 
lard  V.  Marsden,  14  Ch.  D.  374. 
Claims  in        Cross  demands  existing  in  different  rights  cannot  be  set 

autre  droit,     rv-      rm  i   i  ^    i  i  •      -,  • 

ott.  Inus  a  debt  due  to  the  executor  m  Ins  personal  capa- 
city cannot  be  retained  out  of  a  legacy.  MMalion  v. 
Burchell,  2  Ph.  127;  see  Stammers  v.  Elliott,  3  Ch.  195  ; 
Middleton  v.  Pollock;  Ex  parte  Nugee,  20  Eq.  29. 

IV.  Exoneration  of  Specific  Legacies, 
Exonera-        1.  Liabilities  created  by  testator. 

specific  ^  specific  legatee  has  a  right  to  have  his  specific  legacy 

from^debts  ^^'^^'l  ^^^^^  *^^®  debts  and  liabilities  of  the  testator  exist- 
ami  lia-      ing  at  his  decease.     Stewart  v.  Denton,  4  Doug.  219;  S.  C, 
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2  Chit.  45G  ;  Barry  v.  Harding,  1  J.  &  Lat.  489;  i^/ft- biiities  of 
Williams  v.  Kelly,  10  Ha.  266. 

So  if  the  testator  has  pledged  the  legac}^  whether  for 
his  own  debt  or  not,  the  legatee  is  entitled  to  compensa- 
tion. Knight  v.  Davis,  3  M.  &  K.  358;  Bothamley  v. 
Sherson,  20  Eq.  304. 

2.  Liabilities  incident  to  the  thing. 

With  regard  to  pajanents  on  specific  legacies  which 
become  due  after  the  testator's  decease,  the  distinction  is 
between  charges  created  by  the  testator  and  charges  inci- 
dent to  the  chattel. 

Thus  rent  or  fines  fallmsf  due  after  the  testator's  death  Rent  fall- 

.      1 

are  payable  by  the  legatee.    Fitzwilliams  v.  Kelly,  10  Ha.  after  the 
2GG ;  see  Haivldns  v.  Hawldns,  13  Ch.  D.  470.  detth."'^ 

As  to  calls  upon  shares,  the  cases  are  somewhat  con-  Calls  on 
fiicting;  but  on  the  whole  it  seems  if  the  testator's  estate  ^ustbe 
does  not  remain  liable,  the  liability  must  be  borne  by  the  P''*'^'^  ^^ 
specific  legatee.     Armbtroiig  v.  Burnet,  20  B.  424. 

And  even  if  the  testator's  estate  remains  liable,  but  the 
liability  is  such  that  neither  the  testator  nor  his  estate 
might  ever  have  become  chargeable  with  it,  such  as  the 
liability  on  shares  in  a  banking  or  insurance  company, 
the  specific  legatee  must  bear  it.  Armstrong  y.  Burnet, 
supra.  Adams  v.  Ferrich,  26  B.  384  ;  see  Wright  v. 
Warren,  4  De  G.  &  S.  367;  Fitzwilliains  v.  Kelly,  10 
H.  266  ;  In  re  Box,  12  W.  R.  67  ;   1  H.  &  M.  552. 

And  it  seems  that  calls  on  raihvay  shares  made  after 
the  testator's  decease  must  be  borne  by  the  specific  legatee. 
Bay  v.  Day,  1  Dr.  &  Sm.  261. 

It  would  seem  that  Blount  v.  Hophins,  7  Sim.  43 ; 
Jacques  V.  Chambers,  4  Bail.  Cases,  499  ;  and  Clive  v.  Olive, 
Kay,  600,  would  not  now  be  followed,  unless  the  two 
former  can  be  supported  on  the  ground  that  the  testator 
had  covenanted  to  pay  the  calls  within  a  given  time. 

A  direction  to  pay  calls  due  upon  shares  for  the  time 
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being  constituting  part  of  the  testator's  residuary  estate  has 
been  confined  to  calls  upon  shares  accepted  by  the  testator  at 
the  time  of  his  death.  Sevan  v.  Waterhouse,  3  Ch.  D.  752. 
Where  a  testator,  being  joint  tenant  at  law  with  his 
partner  of  leasehold  property  employed  for  partnership 
purposes,  bequeathed  to  the  partner  all  his  share  of  the 
leasehold  premises,  it  was  held  that  the  partner  was 
entitled  to  the  moiety  only  after  the  partnership  debts  had 
been  paid.     Farquhar  v.  Hadden,  7  Ch.  1. 

V.    EXOXEKATION    OF   MORTGAGED   PllOPERTY. 

Exonera-        j^  ^ases  not  affected   by  Locke  King's  Act,  17  &  18 

tion  of  JO 

mortgaged  Vict.  c.  113,  amended  by  30  k  31  A'ict.  c.  69,  and  40  &  41 

ui*c^te/     Vict.  c.  34,  the  devisee  of  mortgaged  lands,  the  mortgages 

Lo°ke        ^^pon  which  have  been  either  created  or  adopted  by  the 

King's        testator,  is  entitled,  in  the  absence  of  a  contrary  intention, 
Act. 

to  have  the  mortgage  paid  off  out  of  the  first  four  classes 

of  property  in  the  administration  of  assets ;  and  as  regards 
the  fourth,  viz.,  real  estate  charged  with  debts" generally, 
if  the  mortgaged  lands  are  themselves  included  in  the 
general  charge  of  debts,  they  must  bear  a  proportionate 
part  of  the  mortgage.  Middhton  v.  Middleton,  15  B. 
450 ;  Harper  v.  Munday,  7  D.  M.  &  G.  869. 

Pecuniary   legacies    are    not  applicable    to    exonerate 
mortgaged  property,  whether  freehold  or  leasehold.     Lvt- 
kins  V.  Leigh,  Gas.  t.  Talb.  53 ;  Johnson  v.  Child,  4  Ha.  87. 
Similarly,  where  mortgaged  lands  descend,  the  heir  is 
entitled  to  exoneration  out  of  the  first  two  classes  of  pro- 
perty.    Hill  V.  i?j9.  of  London,  1   Atk.  621 ;  Chester  v. 
Powell,  7  Jur.  389  ;   Young  v.  Furse,  20  B.  380. 
Devise  of        A   devise   of   lands  expressly  subject  to  the  mortgage 
lands^sub-  tlicreon   will  not   exonerate   the    personalty,    the    words 

ject  to  the  «  g^^^jigct  to  the  mortoaoe  "  being  held  merely  descriptive. 
mortgage  -^  o   o  o  ./  j. 

■wiU  not      Duke  of  Ancaster  v.  Meyer,  1  Bro.  C.  G.  454 ;  Bickham  v. 

exonerate     ^  ,,    ^^.^^^      -^^ 

the  per-      Criitioell,  3  M.  &  Gr.  763. 

sonalty. 
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Nor  will  a  direction  that  part  of  the  mortgaged  land  is 
to  bear  a  larger  proportion  of  the  mortgage  than  other 
part.     Goodwin  v.  Lee,  1  K.  &  J.  377. 

But  it  would  seem  that  a  charge  of  the  mortgage  debt  Charge  of 

,    ,        ,    .  T     .  -mi      mortgages 

upon  the  mortgaged  land  ni  a  distmct  sentence  will  make  on  the 
the   land   primarily  liable.     Evans  v.  Cockcram,   1   Col.  j^^^^^f^^^^ 
428.     See  Hancox  v.  AUey,  11  Ves.  179.  distinct 

^.       ^    sentence. 

The  law  on  this  subject  has  been  altered  by  Locke  Kmg  s  j^^^j^.^ 
Act,  17  &  18  Vict.  c.  113,  which  enacts  that  "when  any  ^^ns'« 
person  shall,  after  the  31st  of  December,  1854,  die  seised 
of  or  entitled  to  any  estate  or  interest  in  any  land  or  other 
hereditaments,  which  shall,  at  the  time  of  his  death  be 
charged  with  the  payment  of  any  sum  or  sums  of  money 
by  way  of  mortgage,  and  such  person  shall  not  by  his  will 
or  deed  or  other  document,  have  signified  any  contrary  or 
other  intention,  the  heir  or  devisee  to  whom  such  land  or 
hereditaments  shall  descend  or  be  devised  shall  not  be 
entitled  to  have  the  mortgage  debt  discharged  or  satisfied 
out  of  the  personal  estate  or  any  other  real  estate  of  such 
person,  but  the  land  or  hereditaments  so  charged  shall,  as 
between  the  different  persons  claiming  through  or  under 
the  deceased  person,  be  primarily  liable  to  the  payment  of 
all  mort^asfe  debts  with  which  the  same  shall  be  charged, 
every    part     thereof,    according    to    its   value,  bearing   a 
proportionate   part    of  the   mortgage   debts    charged    on 
the     whole     thereof:      Provided     always,    that    nothing 
herein   contained    shall   affect   or    diminish    any  right  of 
the     mortgagee    on    such    lands    or    hereditaments    to 
obtain   full    payment    or    satisfaction    of    his    mortgage 
debt,  either  out  of  the  personal  estate  of  the  person  so 
dying    as    aforesaid    or   otherwise.      Provided    also,    that 
nothing  herein   contained  shall  affect  the  rights   of  any 
person  claiming  under  or  by  virtue  of  any  will,  deed  or 
document  already  made,  or  to  be  made  before  the  1st  of 
January,  1855." 
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The  Act  30  &  31  Vict.  c.  G9,  extends  and  defines  the 
meaning  of  the  words  "  contrary  or  other  intention "  in 
the  case  of  testators  dying  after  the  31st  December,  18G7, 
and  by  section  2  declares  that  in  the  construction  of  the 
principal  Act  the  word  mortgage,  shall  be  deemed  to 
extend  to  any  lien  for  unpaid  purchase  money  upon  any 
lands  or  hereditaments  purchased  by  a  testator. 

By  the  Act  40  &  41  Vict.  c.  34,  it  is  enacted  as  follows  : 

1.  The  Acts  mentioned  in  the  schedule  hereto  (17  &  18 
Vict.  c.  113,  and  30  &  81  Vict.  c.  69)  shall,  as  to  any  testator 
or  intestate  dying  after  the  31st  December,  1877,  be  held 
to  extend  to  a  testator  or  intestate  dying  seised  or  possessed 
of  or  entitled  to  any  land  or  other  hereditaments  of  what- 
ever tenure,  which  shall  at  the  time  of  his  death  be  charged 
with  the  payment  of  any  sum  or  sums  of  money  by  way 
of  mortgage,  or  any  other  equitable  charge,  including  any 
lien  for  unpaid  purchase  money ;  and  the  devisee  or  legatee 
or  heir  shall  not  be  entitled  to  have  such  sum  or  sums  dis- 
charged or  satisfied  out  of  any  other  estate  of  the  testator 
or  intestate,  unless  (in  the  case  of  a  testator)  he  shall,  within 
the  meaning  of  the  said  Acts,  have  signified  a  contrary 
intention ;  and  such  contrary  intention  shall  not  be-  deemed 
to  be  signified  by  a  charge  of  or  direction  for  jiayment  of 
debts  uj)on  or  out  of  residuary  real  and  jDcrsonal  estate,  or 
residuary  real  estate. 

2.  This  Act  shall  not  extend  to  Scotland, 

What  Persons  are  within  the  original  Act. 
What  per-       The  Crown  taking  personalty  in  default  of  next  of  kin 

sons  are        ... 

within  the  IS  Within  the  words  "  persons  claiming  through  or  under 
Act 

the  deceased  person"  in  Locke  Kings  Act.      Dacre  v 

Patriclison,  1  Dr.  &  Sm.  186. 

The  heir  taking  by  descent,  owing  to  lapse  or  otherwise, 

trom  a  person  dying  after  the  31st  December,  1854,  is  not 

entitled  to  exoneration  under  the  exception  in  the  proviso 
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in  the  original  Act,  though  the  will  may  be  made  before 
the  1st  January,  1855.  Power  v.  Poiver,  8  Ir.  Ch.  340; 
Piper  V.  Piper,  1  J.  &  H.  91 ;  Kelson  v.  Page,  7  Eq.  25. 

On  the  other  hand,  a  devisee  taking  under  a  will  made 
before  the  1st  January,  1855,  is  within  the  proviso,  though 
the  will  may  have  been  republished  after  that  date.  Rolfe 
V.  Perry,  3  D.  J.  &  S.  481. 

What  Property  is  within  the  original  Act. 

Copyholds  are  within  Locke  King's  Act.     Piper  v.  Piper,  Copyholds. 
1  J.  &  H.  91. 

Land  devised  on  trust  for  sale  and  coming  to  the  testator  Land  on 
as  personalty,  is  not  within  that  Act.     Lewis  v.  Leivis,  13  sale. 
Eq.  219. 

Leaseholds  are  not  within  the  original  Act  or  the  Act  of  Lease- 

°  holds. 

1867.  Soloman  v.  Soloman,  12  W.  R.  540 ;  33  L.  J.  Ch.  473. 
Gael  or  Gall  v.  Fenwich,  22  W.  R  211 ;  43  L.  J.  Ch.  178. 
In  re  Wormsley's  Estate;  Hill  v,  Wormsley,  4  Ch.  D.  665. 

The  Act  applies  where  real  and  personal  estate  are  directed 
to  be  converted  and  the  proceeds  made  a  mixed  fund. 
Elliott  V.  Dearsley,  16  Ch.  D.  322. 

If  the  mortofac^e  includes  freeholds  and  leaseholds,  the 
mortgage  must  be  apportioned  between  the  freeholds  and 
leaseholds  according  to  their  values  at  the  testator's  death, 
and  the  amount  apportioned  in  respect  of  the  leaseholds 
will  be  discharged  out  of  the  personal  estate  or  out  of  the 
fund  appointed  for  payment  of  debts.  Gall  v.  Fenwick, 
supra. 

Curiously  enough  leaseholds  are  not  specifically  named 
in  the  Act  of  1877,  but  as  that  Act  extends  to  "  land  or 
other  hereditaments  of  whatever  tenure,"  a  term  wide 
enough  to  include  leaseholds,  and  the  devisee  or  legatee  or 
heir  is  not  to  be  entitled  to  exoneration,  it  would  seem 
that  the  Act  extends  to  leaseholds. 

K 
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Mortgage 
by  deposit, 


Lien  for 
purchase- 
money. 


What  Mortgages  are  within  the  original  Act. 

Mortgages  by  deposit  of  title  deeds,  with  or  without  a 
memorandum  of  agreement  to  execute  a  legal  mortgage, 
are  within  the  Act.  Pembroke  v.  Friend,  1  J.  &  H.  132  ; 
Davis  V.  Davis,  24  W.  R.  962. 

So  is  a  deposit  of  deeds,  with  a  memorandum,  though 
expressed  to  be  only  a  collateral  security.  Coleby  v.  Coleby, 
L.  E.  2  Eq.  803. 

But  a  mere  general  charge  by  a  testator  on  real  estate 
in  aid  of  his  personalty  is  not  within  the  Act.  Hepworth  v. 
Hill,  30  B.  476 ;  see  the  Act  of  1877,  SKjJra. 

Nor  is  a  covenant  to  pay  off  a  mortgage  on  land  not 
belonging  to  the  covenantor.     Day  v.  Day,  14  W.  R.  261. 

A  lien  for  unjoaid  purchase  money  upon  lands  purchased 
by  a  testator  is,  by  30  &  31  Vict.  c.  69,  s.  2,  declared  to  be 
within  the  original  Act. 

The  lien  for  unpaid  purchase  money  must  be  borne  by 
the  land,  though  the  testator  devises  only  the  legal  estate 
without  disposing  of  the  beneficial  interest.  Dotvdall  v. 
M'Cartan,  5  L.  R.  Ir.  313,  642. 

The  heir  of  an  intestate  dying  before  the  31st  December, 
1877,  is  entitled  to  have  a  lien  for  unpaid  purchase  money 
upon  lands  of  the  intestate  discharged  out  of  the  personal 
estate,  the  case  not  being  provided  for  by  the  Act  of  1867. 
Harding  v.  Harding,  13  Eq.  493. 

The  heir  of  an  intestate  dying  after  the  31st  De- 
cember, 1877,  is  not  entitled  to  have  a  lien  for  unpaid 
purchase  money  discharged.  See  the  Act  of  1877,  supra, 
p.  128. 


What  is  a  Contrary  Intention  within  the  Act. 

Direction        jj^  -yyaj.  decided  that  a  general  direction  to  pay  debts,  or 
to  pay 

debts.         to  pay  debts  out  of  the  estate,  did  not  show  the  contrary 
intention  required  by    Locke    King's  Act.     Pemhrol-e  v. 
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Friend,  1  J.  &  H.  132 ;  Brovmson  v,  Laiurance,  6  Eq.  1 ; 
Woohtencroft  v.  Woolstencroft,  2  D.  F.  &  J.  347. 

Whether  the  fact  that  mortgaged  lands  are  devised  in 
strict  settlement  would  make  any  difference  seems 
doubtful,  at  any  rate  it  would  not  where  the  testator 
himself  contemplates  the  mortgages  as  subsisting  from 
generation  to  generation.     Coote  v.  Lowndes,  10  Eq.  376. 

But  a  direction,  that  the  debts  are  to  be  paid  out  of  Direction 
the  personal  estate  or  out  of  any  particular  fund,  was  debtt'^out 
held  to  show  a  contrary  intention.     Moore  v.  Moore,  1  D.  °^  *^^®  , 

''  '  personal 

J.  &  S.  602 ;  Eno  v.  Tathani,  3  D.  J.  &  S.  443 ;  32  L.  J.  estate  or  a 
Ch.  311 ;  MelUsli  v.  Vcdlins,  2  J.  &  H.  194;  Newman  v.  funcr"^'^"" 
Wilson,  31  B.  33 ;  Maxivell  v.  Hyslop,  L.  R.  4  Eq.  407 ; 
ih.  4  H.  L.  506.     See  Allen  v.  Allen,  30  B.  395;  Povcher 
V.  Wilson,  12  W.  R.  1001. 

By  the  30  &  31  Vict.  c.  69,  however,  it  is  enacted  that  The 
in  the  wills  of  testators  dying  after  the  31st  December,  1867,  mSrlct, 
a  declaration  that  debts  are  to  be  paid  out  of  the  personal  ^.  ^  ^^ 
estate  is  not  to  be  deemed  a  declaration  of  intention  to  cap.  69. 
exonerate  mortgaged  lands. 

Under  this  Act,  "  if  a  testator  wishes  to  o^ive  a  direction 
which  shall  be  deemed  a  declaration  of  an  intention  con- 
trary to  the  rule  laid  down  by  Locke  King's  Act,  it  must 
be  a  direction  applying  to  his  mortgage  debts  in  such 
terms  as  distinctly  and  unmistakably  to  refer  to  them ; " 
per  Giffard,  V.-C,  in  Kelson  v.  Page,  7  Eq.  25,  p.  28.  See 
Allen  v.  Allen,  30  B.  395 ;  Greaied  v.  Greated,  26  B.  621. 

In  cases  governed  by  the  Act  of  1867,  a  direction  to  pay  Direction 
debts  out  of  a  mixed  fund  of  realty  and  personalty,  or  a  debt? 
direction  to  pay  debts  out  of  the  personal  estate  in  exone- 
ration of  the  real  estate,  or  a  charge  of  debts  on  certain 
real  estate  in  aid  of  the  personal  estate  and  in  exoneration 
of  the  other  real  estate,  will  not  entitle  the  devisee  of 
mortgaged  lands  to  have  the  mortgage  discharged.  Gael 
or  Gall  V.  Femvick,  22  W.  R.  211 ;  43  L.  J.  Ch.  178 ;  In 

K  2 
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re  Rossiter;  Rossiter  v.  Rossiter,  18  Ch.  D.  355 ;  In  re 

Neivmarch;  Neivniarch  v.  Storr,  9  Ch.  D.  12 ;  Elliott  v. 

Dearsley,  16  Ch.  D.  322;  and  see  the  Act  of  1877,  supra, 

p.  128. 
Specific  Where  part  of  lands  subject  to  a  mortgage  is  specifically 

part  of       devised  and  the  rest  given  to  the  residuary  devisee,  or 
land  sub-    -^}jgj^Q  g^  j^fg  interest  is  given  and  the  remainder  is  given 

ject  to  a  o  ° 

mortgage    to  the  rosiduary  devisee,  there  is  no  evidence  of  an  in- 

is  not  en-  .  . 

titled  to     tention,  that  the  mortgage  is  to  be  borne  by  the  residuary 
tfon'!''''''     devisee.  Gibbins  v.  Eyden,  7  Eq.  371 ;  SackviUe  v.  SviitJi, 

17  Eq.  153,  overruling  Brownson  v.  Lawrance,  6  Eq.  1. 
Direction        The  further  question  may  arise  whether,  supposing  the 
mortgages  testator  directs  the  mortgages  to  be  paid  out  of  a  specific 
sufficient"    f^^^,  the  devisces  will  be  entitled  to  exoneration  if  that 
fund.         fund  is  insufficient. 

It  would  seem,  where  the  fund  is  a  fund  of  personalty, 
the  devisees  will  not  be  entitled  to  exoneration  beyond 
the  value  of  the  fund.  Rodhouse  v.  Mold,  13  W.  R.  854; 
35  L.  J.  Ch.  67. 

On  the  other  hand,  it  is  laid  down  by  Lord  Romilly  in 
Allen  V.  Allen,   30  B.    403,  that  where   a  mortgage  on 
Whiteacre  is  directed  to  be  paid  out  of  Blackacre  the 
mortgagee  is  entitled  to  exoneration  out  of  the  personal 
estate  in  the  first  place,  as  the  Act  only  directs  that  the 
mortgaged  land   shall  be   primarily  liable,   and    does  not 
alter  the  ordinary  rules  of  administration,  where  there  is 
an  intention  that  it  should  not  be  so  liable.     But  qucere 
whether  the  decision  above  cited  and  this  dictum  are  re- 
concilable ;  and  see  Smith  v.  Moreton,  37  L.  J.  Ch.  6. 
How  far         It  would  seem,  that  where  mortgages  are  directed  to  be 
lands  ap-    paid  and  the  personalty  is  insufficient  to  pay  them,  the 
payment^'^  several  lands  bear  only  the  mortgages  secured  upon  them, 
of  mort-     ^-^^  t^qi  ^  proportionate  share  of  all  the  mortgages.      Wis- 
den  V.  Wisden,  5  Jur.  N.  S.  455. 

Mortgaged      Where  different  portions  of  an  estate  subject  to  a  mort- 
eetate  ^  "^ 
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gfao-e  are  devised  to  different  persons,  the  devisees  must  'levised  to 

^   °  .  different 

contribute  rateably  to  pay  the  mortgage  according  to  the  persons, 
value  of  the  portions  devised  to  them.     In  re  Newmarch; 
Newmarch  v.  Storr,  9  Ch.  D.  12. 

The  same  rule  applies  if  the  mortgage  comprises  real  Realty  and 
and  personal  proj)erty.     The  devisees  of  the  land  and  the  mortgao-ed 
legatees  of  the  personalty  contribute  rateably,     Trestrail  ^^s^^^'^^- 
V.  3Iason,  7  Ch.  D.  655. 

Where  several  properties  are  mortgaged  contempo-  Collateral 
raneously  by  different  deeds,  the  fact  that  one  of  the 
mortgages  is  called  a  collatei'al  security  will  not  throw 
the  mortgage  debt  primarily  on  the  property  comprised  in 
the  other  mortgage.  Early  v.  Early,  IG  Ch.  D.  214; 
In  re  Atliill,  16  Ch.  D.  211. 

Where  a  testator  mortgages  certain  land  and  then  Successive 
morto'affes  other  land  for  the  same  debt  and  further  *  ° 
advances,  the  whole  amount  due  will,  as  between  the 
devisees  of  the  different  lands,  be  treated  as  one  debt, 
and  must  be  borne  rateably  by  the  various  properties 
unless  it  is  shown  that  the  land  first  charged  was  intended 
to  be  the  primary  security  for  the  amount  advanced  prior 
to  the  second  mortgage.  Leonino  v.  Leonino,  10  Ch.  D, 
460,  where  the  cases  of  Lipscomb  v.  Liioscomb,  7  Eq.  501, 
and  De  Rochefort  v.  Batves,  12  Eq.  540,  are  discussed; 
and  see  Stringer  v.  Harper,  26  B.  33;  Evans  v.  Wyatf, 
31  B.  217. 

Where  a  portion  of  lands  subject  to  a  charge  is  con- 
veyed by  a  voluntary  deed,  containing  only  a  covenant  for 
further  assurance,  and  the  rest  is  devised,  the  lands  con- 
veyed and  devised  must  bear  the  charge  rateably.  Ker  v. 
Ker,  I.  R.  4  Eq.  15. 


A^I.  Rents,  Profits,  and  Income, 

;sent  devise  of  lands  being  specific 
rents  and  profits  from  the  death  of  the  testator.  lenu  from 


1.  A  present  devise  of  lands  being  specific  carries  the  Devisee  is 

entitled  to 
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the  tes-  But  a  devise  of  all  the  testator's  interest  in  an  estate 

tator'a  ^       . 

death.        when  recovered  will  not  carry  rents  accrued  due  prior  to 
his  death.     Scott  v.  Best,  6  L.  R.  Ir.  7. 

Where  the  devise  is  of  rents  due  prior  to  the  testator's 
death,  derived  from  property  of  which  the  testator  is  tenant 
for  life,  interest  upon  charges  must  be  deducted,  unless 
the  charges  are  vested  in  the  testator.  Lindsay  v.  Earl 
of  WicJdoiv,  I.  R  6  Eq.  72. 

Specific  2.  A  specific  bequest,  if  vested,  carries  all  the  income 

bequest. 

and  profits  Avhich  may  accrue  upon  it  after  the  testator's 

death.     Clive  v.  Clive,  Kay,  600;  Maclaren  v.  Stainton, 

3  D.  F,  &  J.  202 ;  and  see  Carron  Cor)ipany  v.  Hunter, 

L.  R.  1  H.  L.  Sc.  362. 

Wliat  are        The  question  sometimes  arises  what  are  profits  accruing 
profits.  ^  r  & 

after  the  death  of  the  testator. 

Bonus  on        ^  bonus  or    dividend    on   shares  declared  before  the 

shares. 

testator's  death,  but  not  payable  till  afterwards,  will  not 

pass  with  the  shares.     Lock  v.  Venahles,  27  B.  598;  Be 

Gendre  v.  Kent,  L.  R.  4  Eq.  283. 
Partner-         Nor  will  the  profits  of  a  partnership,  declared  after  the 
profits.       testator's  death,  for  a  period  ending  in  his  lifetime.     Lhhot- 

son  V.  Elam,  L.  R.  1  Eq.  188 ;  Broivne  v.  Collins,  12  Eq. 

686. 
Debts.  On  the  other  hand,  a  debt  is  to  be  considered  as  the 

profits  of  the  year  in  which  it  is  paid.   Maclaren  v.  Stainton, 

3  D.  F.  &  J.  202. 
Apportion-      3.  Since  the  Apportionment  Act,  33  &  34  Vict.  c.  35, 

ment  Act.  .  .         ■,■    ■  ^       -,  .     ,.      , 

rents,  annuities,  dividends  and  other  periodical  payments 
in  the  nature  of  income  are  to  be  considered  as  accruing 
from  day  to  day,  and  are  apportionable  where  the  testator 
dies  between  two  rent  days. 

The  5th  section  defines  dividends  as  including  all  pay- 
ments made  by  the  name  of  dividend,  bonus,  or  otherwise 
out  of  the  revenue  of  trading  or  other  public  companies, 
whether  such  payments  shall  be  usually  made  or  declared 
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at  any  fixed  times  or  otlierwise  ;  but  they  do  not  include 
payments  in  the  nature  of  a  return  or  reimbursement  of 
capital. 

The  Act  has  been  held  to  apply  to  a  will  executed  before  will 
and  confirmed  by  a  codicil  executed  after  the  passing  of 
the  Act.     Hasluck  v.  Pedley,  19  Eq.  271 ;    Constable  v. 
Constable,  48  L.  J.  Oh.  621 ;  see  Roseingrave  v.  Burke, 
I.  R.  7  Eq.  187. 

It  has  even  been  held  to  apply  to  the  will  of  a  testator 
dying  before  the  Act  came  into  operation.  In  re  Cline's 
Estate,  18  Eq.  213 ;  Patching  v.  Barnett,  28  W.  R.  886  ; 
see  Jones  v.  Ogle,  8  Ch.  192. 

The  Act  applies  to  specific  as  well  as  to  residuary  devises. 
Capron  v.  Capron,  17  Eq.  288 ;  Pollock  v.  Pollock,  18  Eq. 
329,  overruling  Whitehead  v.  Whitehead,  16  Eq.  528 ;  see 
A.-G.  V.  Daly,  I.  R  8  Eq.  595. 

The  profits  of  a  private  trading  partnership,  or  of  a  Profits  of 

T)riVtitG 

business  belonging  to  the  testator,  are  not  apportionable  partner- 
under  the  Act.     Jones  v.  Ogle,  8  Ch.  192 ;  In  re  Cox's  ^^^P- 
Trusts,  9  Ch.  D.  159. 

A  public  company  within  the  meaning  of  the  Act  need  what  is 
not  necessarily  be  an  incorporated  company.     See  In  re  company. 
Grijffith;  Carr  v.  Grijith,  12  Ch.  D.  655. 

A  bonus  or  surplus  profits  distributed  among  the  share- 
holders of  a  public  company  once  in  five  years  is  apportion- 
able under  the  Act.     In  re  Griffitk,  sup>ra. 

In  determining  what  is  corpus  and  what  interest  the 
Apportionment  Acts  apply  as  well  between  tenant  for  life 
and  remainderman  as  where  in  certain  events  an  absolute 
interest  is  cut  down  to  a  life  interest.  Clive  v.  Clive,  7  Ch. 
433. 

4.  A  future  devise  of  lands,  whether  the  fee  is  vested  Future 
in  trustees  or  is  in  abeyance,  does  not  carry  the  inter-  ^^^  ^arry 
mediate  rents  and  profits,  which  pass  either  under  the  ^^^^"^^g^'" 
residuary  clause,  if  there  is  one,  or  to  the  heir.     Hopkins  rt^nts.  . 
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V.  Hopkins,  Ca.  t.  Talb.  45  ;  Dujjield  v.  Diiffield,  3  Bl.  N. 
S.  260 ;  Percival  v.  Percival,  9  Eq.  386 ;  In  re  EddeVs 
Trust,  11  Eq.  559 ;  see,  however,  Best  v.  Donmall,  40  L.  J. 
Ch.  160. 

The  intermediate  rents  are  undisposed  of  till  the  actual 
birth  of  the  devisee.  Richards  v.  Richards,  Jo.  754 ; 
Mowlem's  Trust,  18  Eq.  9;  see  Rawlins  v.  Raidins,  2 
Cox,  425  ;  Goodale  v.  Gaivthorne,  2  W.  K  680  ;  2  Sm.  &  G. 
375. 

5.  A  contingent  specific  bequest  of  chattels  real  or 
personalty  will  not  carry  the  intermediate  profits  except 
perhaps  in  the  case  of  a  j)erson  who  would  be  entitled  to 
interest  on  a  general  legacy  from  the  testator's  death.  See 
jpost,  p.  138,  et  seq. ;  Holmes  v.  Prescott,  12  W.  R.  636  ;  see 

Wright  V.  Warren,  4  De  G.  &  S.  367. 

6.  A  future  residuary  devise,  or  a  devise  subject  to  prior 
limitations  which  may  or  may  not  take  effect,  will  not 
carry  intermediate  rents  and  profits.  Hodgson  v.  Earl  of 
Bective,  1  H.  &  M.  376;  12  W.  R.  625;  10  H.  L.  656; 
Wade  Gery  v.  Handley,  1  Ch.  D.  653;  3  Ch.  D.  374; 
overruling  Sidney  v.  Wilmer,  4  D.  J.  &  S.  84. 

7.  A  contingent  residuary  gift  of  personalty  carries  the 
intermediate  interest  during  the  period  allowed  for  accu- 
mulation. Green  v.  Ekins,  2  Atk.  473  ;  Drakeleys  Estate, 
19  B.  395;  Earl  of  Bective  v.  Hodgson,  12  W.  R.  625; 
10  H.  L.  656. 

The  case  of  Green  v.  Tribe,  27  W.  R.  39,  appears  to  be 
inconsistent  with  Earl  of  Bective  v.  Hodgson,  unless  it  can 
be  supported  on  the  ground  that  the  income  of  residuary 
personalty  bequeathed  to  a  class  is  undisposed  of  until  a 
member  of  the  class  comes  into  beingf. 

Chattels  real  comprised  in  a  residuary  gift  follow  the 
same  rule  as  personalty  proper.  Hodgson  v.  Earl  of  Bective, 
1  H.  &  M.  376 ;  10  H.  L.  656. 

8.  If  realty  and   personalty  are   blended  in   a   future 
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residuary  gift,  intermediate  profits  will  pass.     Oenery  v.  ^tjj'^^'J^^y 
Fitzgerald,  Jac.  468;   Glanvill  v.  Glanvill,  2  Mer.   38 ;  mixed 
Ackers  v.  Phipps,  9  Bl.  N.  S.  431 ;  8  CI.  &  F.  665. 

9.  Personalty  to  be  laid  out  in  land,  or  realty  to  be  con- 
verted, follow  the  rules  of  personalty  and  realty  respectively. 
Bective  v.  Hodgson,  10  H.  L.  656. 

When  there  is  a  gift  to  a  class,  which  is  capable  of  in-  When 

.  .       there  is  a 

crease  up  to  the  time  of  distribution,  the  whole  oi  tJie  gift  to  a 
income  for  the  time  being  goes  to  those  members  who  take  I'^^o^jj^g''^ 
vested  interests  from  time  to  time.     Shepherd  v.  Ingram,  s^es  to 

-^  those  who 

Amb.  448;  Mills  v.  Norris,  5  Ves.  335;  Scott  v.  Earl  of  take 

,  .  j^  r>  TT      A  A     vested 

Scarborough,  1  B.  154;  Mainiuaring  v.  Becvor,  8  Ma.  44  ;  interests 
Furneaux  v.  Rucker,  W.  N.  1879,  135.  t™time!"*^ 

VII.  Interest  on  General  Legacies. 
Where  a  legacy  is  contingent  or  payable  at  a  future  Interest 

•  . 1        •  given  to  a 

time,  and  interest  is  given  m  the  meantime  or  the  income  legatee 
is  given  for  maintenance,  the  whole  interest  or  income  as  [ytgiy'^l^g^t 
it  accrues  vests  absolutely  in  the  legatee.     Harris  v.  Finch,  accrues. 
M'Clel.  141 ;  In  re  Peek's  Trust,  16  Eq.  221. 

Where  a  legacy  is  charged  upon  land  onlv,  interest  is  Legacy 

"  ryj  r>  charged  on 

payable  from  the  testator's  death.     Spiortvay  v.  G-lyn,  9  land  only, 

Ves.  483;  Shirt  v.  Westhj,  16  Ves.  393;  Pearsonv.  Pearson,  t^I^tfrom 

1  Sch.  &  Lef.  10.  *^^  'i^''^*^- 

On  the  other  hand,  a  legacy  charged  upon  the  proceeds  Not  if 

charged  on 

of  the  sale  of  lands  follows  the  ordinary  rules  applicable  proceeds  of 
to  general  legacies  with  regard  to  interest.     Turner  v.  ^^^^_ 
Buck,  18  Eq.  301. 

General  legacies,  including  gifts  by  appointment  under 
a  power  vested  in  a  married  w'oman,  are  payable  at  the 
end  of  a  year  from  the  testator's  death.  Tatham  v. 
Druinmond,  2  H.  &  M.  262. 

A.  Therefore,  where  no  time  for  payment  is  fixed,  in-  l/om  what 

'  '■     "^  time  ni- 

terest  runs  from  the  end  of  a  year  from  the  testator's  death,  terest  is 

IT-  11.^  -1  1     »  payable  on 

whether  the  legacies  arc  payable  "as  soon  as  possible,    or  ^renerai 
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not.  Webster  v.  Hale,  8  Ves.  410 ;  Benson  v.  Maude,  6 
Mad.  15. 

The  amount  allowed  is  4  per  cent.,  and  it  appears  to  be 
now  settled  that  that  amount  only  will  be  allowed,  though 
the  personalty  may  be  in  a  country  where  the  current  rate 
of  interest  is  higher.  Cons.  Orders  XLII.,  r,  11 ;  Bourke 
V.  RicMts,  10  Ves.  330;  Hamilton  v.  Dallas,  38  L.  T. 
N.  S.  215. 

A  direction  that  no  legacy  shall  be  payable  until  six 
months  after  the  testator's  death  will  not  alter  the  general 
rule.     Jauncey  v.  A.-G.,  10  W.  R.  129  ;  3  Giff.  308. 

Where  there  is  a  clear  gift  of  a  legacy,  p,  direction  to 
pay  it  out  of  a  particular  fund  when  received  will  not  alter 
the  rule  that  the  legatee  is  entitled  to  interest  from  the 
end  of  a  year  after  the  testator's  death.  Wood  v.  Penoyre, 
13  Ves.  326 ;  see  Kirhpatrich  v,  Bedford,  4  App.  C.  96. 

But  if  the  trust  to  pay  legacies  only  arises  after  the  fund 
is  got  in,  interest  is  not  payable  till  then.  Lord  v.  Lord, 
2  Ch.  782. 

A  direction  to  apply  a  sum  for  building  a  church  when 
it  is  wanted,  without  interest  in  the  meantime,  will  not 
deprive  the  legacy  of  interest  if  payment  is  delayed  by 
litigation.     Fisher  v.  Brierley,  30  B.  268. 

The  rule  as  to  interest  is  not  altered  by  the  fact  that 
the  legacies  are  charged  upon  personalty  and  a  reversionary 
interest  in  realty,  and  if  the  personalty  is  insufficient,  the 
legacies  nevertheless  bear  interest  fi'om  a  year  after  the 
death.  Freeman  v.  Simpson,  6  Sim.  75;  Earl  of  Milltoivn 
V.  Frencli,  4  CI.  &  F.  276;  10  Bl.  N.  S.  1. 

But  this  is  not  the  case  where  the  fund  out  of  which  the 
leo'acy  is  primarily  pa3'able  is  wholly  reversionary.  Earl 
V.  Bellingham,  24  B.  448. 

On  the  other  hand,  interest  is  payable  from  the  testator's 
death  : — 

1.  Where  the  testator  is  the  father  or  in  loco  parentis 
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to  the  legatee,  provided  the  latter  is  an  infant.     Wilson  v.  ^"co  pa- 

"  '  i^  rentis  to  an 

Maddison,  2  Y.  &  C.  C.  372.  infant. 

If  the  infant  is  in  ventre  at  the  testator's  death,  interest 
runs  only  from  his  birth.  Rawlins  v.  Raivlins,  2  Cox, 
425. 

2.  Where  the  legatee,  though  a  stranger,  is  an  infant,  Mamte- 

o  '  o  o      '  nance 

and  maintenance  is  given  out  of  the  legacy.     Neivman  v.  directed 

out  of  the 

Bateson,  3  Sw.  689.  legacy. 

3.  Where  the  legacy  is  in  satisfaction  of  a  debt  of  the  Legacy  in 

satisfac- 

testator.     Clarke  v.  Sewell,  3  Atk.  99.  tion  of  a 

A  legacy  in  satisfaction  of  the  debts  of  another  person    ®  *' 
will  not  prima  facie  carry  interest  till  the  expiration  of  a 
year  from  the  testator's  death.     Askeiv  v.  Thompson,  4 
K.  &  J.  620. 

But  if  certain  property  is  to  be  applied  among  such 
persons  as  have  "  any  just  or  indisputable  demand  "  upon 
a  third  person,  interest  will  be  payable  on  the  debts  as  far 
as  the  fund  will  go.     Aston  v.  Gregory,  6  Ves.  151. 

B.  A  legacy  payable  at  a  future  day,  whether  vested  or  when  a 
not,  carries  interest  only  from  the  time  fixed  for  its  pay-  payment  is 
ment.     Lloyd  v.  WiUiams,  2  Atk.  108 ;  Heath  v.  Perry,  ^^^^J"";^^^ 
3  Atk,  101 ;  Festing  v.  Allen,  5  Ha.  575  ;  Gotch  v.  Foster,  from  then. 
5  Eq.  311 ;  Lord  v.  Lord,  L.  R.  2  Ch.  782 ;  Holmes  v. 
Cris2)e,  18  L.  J.  Ch.  439. 

If  the  period  arrives  in  the  testator's  hfetime  interest 
runs  from  his  death.  Coventry  v.  Higgins,  14  Sim,  30 ; 
Pickwick  V.  Gihbes,  1  B.  271. 

The  personal  representatives  of  a  legatee  entitled  to  a 
vested  legacy  stand  in  no  better  position  than  the  legatee ; 
therefore,  wliere  a  time  for  payment  is  fixed  and  the  legatee 
would  not  have  been  entitled  to  interest  in  the  meantime, 
the  legacy  is  not  payable  to  the  personal  representatives 
till  the  time  when  it  Avould  have  been  payable  to  the  legatee. 
Chester  v.  Painter,  2  P.  Wms.  336  ;  Roden  v.  Smith,  Amb. 
588 ;  Maher  v.  Maher,  1  L.  R.  Ir.  22. 
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Excep-  But  though  a  period  is  appointed  for  payment,  or  the 

legacy  is  contingent,  interest  runs  from  the  death : — 
Testator  1.  Where  the  legatee  is  an  infant  child  of  the  testator, 

parentis  to  01'  an  infant  to  whom  the  testator  has  placed  himself  in 
an  infant.    ^^^^  parentis,  and  the  will  provides  no  other  maintenance, 
whether  the  legacy  be  vested  or  contingent.     Harvey  v. 
Harvey,  2  P.  W.  21 ;  Indedon  v.  Northcote,  3  Atk.  432, 
438 ;  Donovan  v.  Needham,  9  B.  1G4;  May  v.  Potter,  2.5 
W.  R.  507  ;  see  Mole  v.  Mole,  1  Dick.  310. 
Provision        If  the  testator  has  made  a  provision  for  the  maintenance 
tenance"'    of  his  infant  children,  interest  only  runs  from  the  time  when 
the  legacy  is  payable.     Hearle  v.  Greenhank,  3  Atk.  697, 
716 ;   Wynch  v.  Wynch,  1  Cox,  433  ;  see  In  re  George,  5 
Ch.  D.  837. 

Where  there  is  provision  for  maintenance  during  a  por- 
tion of  the  minority  of  the  legatee,  interest  on  the  legacy 
will  be  allowed  during  the  rest.  Chambers  v.  Goldioin, 
11  Ves.  1;  Martin  v.  Martin,  L.  R.  1  Eq.  369;  see 
Cusach  V.  Jellicoe,  22  W.  R.  344. 

2.  If  the  infant  legatee  is  a  stranger,  but  the  income  is 

o-iven  for  maintenance,  interest  runs  from  the  death.     In 

re  Richards,  8  Eq.  119;  Chidgey  v.  Whitby,  41  L.  J.  Ch. 

699. 

General  in-      3.  Upon  similar  grounds,  where  the  legatees  are  strangers, 

provide  *°   if  a  general  intention  is  expressed  of  providing  for  their 

mainten-    maintenance  out  of  their  legacies,  interest  runs  from  the 

ance. 

death.      Pett  v.  Fellovjs,   1   Sw.  561,  note;   Lambert   v. 
Parker,  Coop.  t.  Eldon,  143 ;  Leslie  v.  Leslie,  LI.  &  G.  t. 

Sug.  1. 

The  fact  that  maintenance  is  given  in  one  particular 

event  which  docs  not  happen  is  not  enough.     Feding  v. 

Allen,  5  Ha.  575. 
Lord  Cran-      Under  Lord  Cranworth's  Act,  23  &  24  Vict.  c.  145,  sec. 
worth's       25^  which  applies  to  wills  executed  or  confirmed  after  the 

28th  August,  1860,  the  whole  or  any  part  of  the  income  of 
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any  legacy,  to  the  income  and  capital  of  which  an  infant  is 
contingently  entitled,  may  be  paid  towards  his  maintenance 
in  all  cases. 

Tliat  Act  enables  the  income  of  a  legacy  to  be  applied 
for  maintenance,  though  the  gift  both  of  income  and 
capital  is  contingent,  provided  the  legatee  will  be  entitled 
to  income  and  capital  if  the  legacy  becomes  vested.  In 
re  Cotton,  1  Ch.  D.  232 ;  see  In  re  Breed's  Will,  1  Ch.  D. 
226. 

It  does  not  apply  to  a  case  where  the  legatee  would  not 
be  entitled  to  the  intermediate  income  in  the  event  of  the 
legac}^  becoming  vested.     In  re  George,  5  Ch.  D.  837. 

4.  Where  a  fund  is  directed  to  be  at  once  set  apart  from  Severed 

...  fund. 

the  rest  of  the  testator's  estate,  it  carries  the  income  from 
the  testator's  death.  Boddy  v.  Dawes,  1  Kee.  362;  Dundas 
V.  Wolfe  Murray,  1  H.  &  M.  425 ;  Johnson  v.  O'Neill,  3 
L.  R.  Ir.  476. 

A  fund  which  has  been  severed  for  the  benefit  of  a 
tenant  for  life  and  remainderman  carries  the  interest 
accruing  between  the  death  of  the  tenant  for  life  and  the 
vesting  in  the  remainderman,  Kidman  v.  Kidman,  40 
L.  J.  Ch.  359. 

To  entitle  the  legatees  of  a  severed  fund  to  interest 
before  vesting  the  severance  must  be  necessary  from  causes 
connected  with  the  legacy  itself,  and  not,  for  instance, 
because  the  residue  has  become  immediately  payable. 
Festing  v.  Allen,  5  Ha.  578. 

Where  there  is  a  future  gift  of  principal "  with  interest,"  Future 
interest  is  calculated  from  the  end  of  a  year  after  the  principal 
testator's   death   till   the   time   of  payment.     Kniqld  v.  )^*^    . 

'^   •'  ^  interest. 

Knight,  2  S.  &  St.  490. 

Where  a  vested  legacy  is  given  to  an  infant  and  no  time  Vested 
of  payment  is  fixed  and  the  legacy  is  given  over  upon  a  (iivested. 
contingency,  the  infant  or  his  representatives  are  entitled 
to  the  interest  which  has  accrued  due  till  the  contingency 
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happens.  Taylor  v.  Johnson,  2  P.  W.  504  ;  Barber  v. 
Barber,  3  M.  &  Cr.  G88 ;  Mills  v.  Robarts,  1  R.  &  M.  555. 
The  person  taking  a  vested  interest  under  the  gift  over, 
no  condition  as  to  payment  being  annexed  to  his  gift,  is 
entitled  to  interest  from  the  time  when  the  gift  over  takes 
effect,  or  from  a  year  after  the  testator's  death,  whichever 
period  is  latest.     Laundy  v.  Williams,  2  P.  W.  481. 

VIII.  Payment  of  Annuities. 

From  what      An  annuity  begins  to  run  from  the  death  of  the  testator ; 

annuities    the  first  payment  is  therefore  due  at  the  end  of  a  year  un- 

^h\Q^^'      ^^^^  ^^  annuity  is  directed  to  be  paid  monthly  or  quarterly, 

in  which  case  instalments  are  payable  at  the  end  of  the 

first  month  or  quarter.     Houghton  v.  FranJdin,  1  S.  &  St. 

390. 

If  payment  on  stated  quarterly  days  is  directed  a 
proportional  part  is  payable  on  the  first  quarterly  day. 
Williams  v.  Wilson,  5  N.  R.  266. 

If  the  first  payment  of  an  annuity  payable  quarterly  is 
directed  to  be  made  at  the  end  of  eighteen  months,  a 
quarter's  instalment  is  payable  at  that  time.  Ii^vin  v. 
Ironmonger,  2  E.  &  M.  531. 

As  to  the  postponement  of  an  annuity  till  debts  and 
legacies  are  paid,  see  Astley  v.  Earl  of  Essex,  6  Ch.  898 ; 
Raivson  v.  M'Causland,  I.  R.  7  Eq.  284;  22  W.  R.  145. 
Particular       It  does  not  appear  to  be  quite  settled  when  interest  is 

legacy  for  .  .  .  „        „  •      i         i 

life  with     payable  on  a  gitt  ot  a  particular  legacy,  not  residuary,  to 
remainder.  ^^^  ^^^  j-£g  ^j^j^  remainder  over ;  see  Gibson  v.  Bott,  7 

Ves.  89,  where  Lord  Eldon  lays  down  that  interest  is  not 

payable  till  the  end  of  the  second  year. 
Arrears  of       Arrears  of  an  annuity  will  not  as  a  rule  carry  interest. 
dl  i^T^^    Batten  v.  Earnley,  2  P.  Wms.  163;  Anderson  v.  Dioyer, 
Sterest.      ^  ^c\i.  t  Lef.  301 ;  Martin  v.  Blake,  3  Dr.  &  War.  125 ; 

Taylor  v.  Taylor,  8  Ha.  120;  Torre  v.  Browne,  5  H.  L. 

555  ;  Wheateley  v.  Bavies,  24  W.  R.  818. 
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IX.  Legacy  Duty  and  Income  Tax. 
Legacy  duty,  in  the  absence  of  a  direction  to  the  contrary,  Legacy      . 
is  in  all  cases  payable  by  the  legatee  even  though  the  legacy  ^hat" 
is  to  a  creditor  in  discharge  of  a  debt  due  from  a  third  ^™'.'"'^*'^  ^^ 

°  a  gift  iree 

person.     Foster  v.  Ley,  2  Sc.  438  ;  2  B.  N.  C.  269.  from  duty. 

Legacies  given  free  from  deduction  or  free  frotn  expense,  Free  from 
or  free  from  charge  or  liability,  are  free  from  duty.    Barks-  ^^^^^^^' 
dale  V.  Gilliatt,  1  Sw.  652;  Courtoy  v.  Vincent,  T.  &  R. 
433 ;  Gosden  v.  Dotterill,  1  M.  &  K.  56  ;  Louch  v.  Peters, 

I  M.  &  K.  489;  Warhrich  v.  Varley,  30  B.  241;  see 
Stoiv  V.  Davenport,  5  B.  &  Ad.  357 ;  2  Nev.  &  M.  835 ; 
and  see  Turner  v.  Midlineux,  1  J.  &  H.  334. 

A  gift  of  a  clear  sum  or  annuity  is  a  gift  clear  of  legacy  Gift  of  a 
duty.     Gude  v.  Mumford,  2  Y.  &  C.  Ex.  448  ;  Haynes  v.  ^^^^^ 
Haynes,  3  D.  M.  &  G.  590. 

So  is  a  gift  of  a  fund  to  produce  a  clear  annual  sum, 
which  sum  is  to  be  paid  to  the  legatee.     Morris  v.  Burton, 

II  Sim.  161 ;  Coles  Will,  8  Eq.  271. 

But  a  gift  of  a  fund  to  produce  a  clear  annual  sum  and 
to  pay  the  dividends  of  the  stock,  and  not  the  exact  sum 
to  the  legatee,  is  not  a  gift  free  from  legacy  duty,  the  term 
clear  beingf  referred  to  the  costs  of  investment.  Banks  v. 
Braithvjaite,  32  L.  J.  Ch.  35 ;  Sanders  v.  Kiddell,  7  Sim. 
536  ;  Pridie  v.  Field,  19  B.  497. 

A  direction  to  pay  an  annuity  free  from  deduction  will 
not  release  the  legatee  from  paying  income  tax.  Ahadam 
V.  Ahadam,  12  W.  R.  615;  33  B.  475;  Turner  v.  Mullineux, 
IJ.  &  H.  334. 

But  the  testator  may  by  proper  words  direct  the  income 
tax  upon  an  annuity  to  be  paid  out  of  his  estate.  Fcsting 
V.  Taylor,  11  W.  R.  70 ;  3  B.  &  S.  217,  235  ;  Lord  Lovat 
V.  Duchess  of  Leeds,  10  W.  R.  397. 
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CHAPTER  XVIII. 


AS   TO    THE    MEANIJ^G   OF    CERTAIN   WORDS. 


Money — 
what  it 
includes. 


What  it 
does  not 
include. 


I.  Money  includes  bank  notes  (a),  money  at  the  bank 
on  a  current  account  as  well  as  on  deposit  (b),  money  in 
the  hands  of  an  agent  of  the  testator  (c),  apparently  arrears 
of  a  superannuation  allowance  from  government  and  money 
payable  by  a  friendly  society  for  funeral  expenses  (d),  and 
any  money,  of  which  at  the  time  of  the  testator's  death,  he 
might  have  claimed  immediate  payment  (e).  Chapman 
V.  Hart,  1  Ves,  Sen.  271  (a) ;  Manning  v.  Purcell,  7  D. 
M.  &  a  55  (6) ;  Ogle  v.  Knipe,  8  Eq.  434  (c) ;  Collins  v. 
Collins,  12  Eq.  455  (f?) ;  By  ram  v.  Brandretk,  16  Eq. 
476  (e). 

It  will  not  pass  an  apportioned  part  of  an  annuity  nor 
accruing  interest  {a),  nor  money  deposited  with  a  stake- 
holder to  abide  the  event  of  a  bet  (5),  nor  money  due  on  a 
current  account  from  a  salesmaster  (c),  nor  a  legacy  not 
acknowledged  to  be  at  the  testator's  disposal  (rZ),  nor  stock 
in  the  funds  (e).  Byrom  v.  Brandreth,  16  Eq.  475  (a)  ; 
Manning  v.  Purcell,  7  D.  M.  &  G.  55  (6);  Smith  v. 
Butler,  3  J.  k.  L.  565  ;  De  Roebuck  v.  Lord  Cloncurry, 
I.  R.  5  Eq.  588  (c) ;  Byrom  v.  Brandreth,  16  Eq.  475  (d) ; 
Hotham  v  Sutton,  15  Ves.  819;  Gosden  v.  Dotterill,  1 
M.  &  K.  56  ;  Ommaney  v.  Butcher,  T.  &  R.  260 ;  Loive  v. 
Thomas,  Kay,  369  ;  5  D.  M.  &  G.  315  ;  Collins  v.  Collins, 
12  Eq.  455  {e). 

Money  will,  however,  pass  stock  where  there  is  at  the 
date  of  the  will  and  the  death  no  money  properly  so  called  ; 
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or  where  stock  is  expressly  referred  to  as  money.  Chap- 
man V.  Rcynohh,  28  B.  221 ;  Nnvman  v.  Kcw^nan,  2G  B. 
218. 

In  some  cases  a  larger  sense  has  been  given  to  the  term  When  the 
money,  and  it  has  been  held  to  pass  the  residuary  per-  money  will 
sonalty  :  1^*'^^.^^" 

■^  residue. 

1.  It  is  clear  that  a  gift  of  "the  whole  of  my  money" 
will  only  pass  money  properly  so  called,  though  there  may 
be  very  little  of  it,  and  it  is  given  for  life  M'ith  remainders, 
at  any  rate  where  the  gift  is  followed  by  specific  or  general 
bequests.  Lowe  v.  Thomas,  Kay,  3G9 ;  5  D.  M.  &  G.  315  ; 
Lamer  v.  Lanier,  3  Dr.  704. 

So,  too,  money  must  be  construed  strictly  wdiere  it  is 
used  as  one  of  several  terms  of  description,  showing  that 
it  was  not  alone  meant  to  pass  the  personal  estate, 
Coivlmg  V.  Coidiiig,  26  B.  449. 

2.  But  where  the  testator  declared  himself  desirous  of 
making  a  settlement  of  his  affairs  and  appointed  executoi-s 
to  take  and  receive  all  moneys  in  his  possession  or  due  to 
him,  the  whole  personal  estate  was  held  to  pass.  Waite  v. 
Combes,  5  De  G.  &  S.  G7G. 

And  in  Fricltarcl  v.  Priehard,  il  Eq.  232,  the  whole 
personal  estate  was  held  to  pass  under  a  gift  of  the  "  income 
of  my  principal  money"  to  A.  for  life,  and  afterwards  to  be 
divided  among  her  children,  apparently  on  the  ground  that 
there  was  only  a  sum  of  239/.  money  proper  at  the  testator's 
death.     See  Cooke  v.  Wagster,  2  Sm.  &  G.  29G. 

3.  When  there  is  a  direction  to  pay  debts,  or  legacies  Gift  of 

11  •  •  ^  p  -1  •  residue  of 

have  been  given,  and  the  residue  ol  money  is  then  given,  money 

the  whole  personal  estate  will  pass.     The  general  personalty  |^^g^^  ^f^^* 

beino-  liable  to  pay  debts  and  legacies,  the  residue  must  be  ^^^^^  ^"<J 
°  .  .  ^        .  legacies. 

a  residue  ejusdem  generis.  Lynn  v.  Kerridge,  West.  Rsp. 
tein.  Hard.  172  ;  Legge  v.  Asg'dl,  T.  &  R.  2G5,  n. ;  Rogers 
V.  Thomas,  2  Kee.  8  ;  Dowson  v.  Gaskoin,  ib.  14;  Stocks 
V.  Bar  re,  Jo.  -54;  Barrett  v.  White,  24  L.  J.  Ch.  724;  1 
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Jur.  N.  S.  G52  ;  Grosvenor  v.  Durston,  25  B.  99.  See, 
too,  Laufjdale  v.  Whitfield,  4  K.  &  J.  426.  Gosden  v. 
DotteriU,  1  M.  &  K.  56,  must  be  considered  overruled. 

In  such  a  case  the  fact  that  a  specific  legacy  is  afterwards 
given  makes  no  difference.  Montagu  v.  Earl  of  Sandwich, 
33  B.  324. 

Similarly,  where  the  testator  gave  his  money  and  goods 
to  his  wife  for  life  and  at  her  death  bequeathed  certain 
legacies  and  the  remainder  of  his  property,  the  money  was 
held  to  include  the  personal  estate,  as  the  testator  showed 
that  he  was  disposing  at  his  wife's  death  of  the  same  pro- 
perty as  he  meant  her  to  have  for  life.  Glendeniug  v. 
Gleiidenivg,  9  B.  324. 

Of  course,  if  thei'e  is  an  express  gift  of  residue,  money 
must  be  construed  in  its  strict  sense.  Willis  v.  Plaskett, 
4  B.  208. 

And  a  gift  by  codicil  of  "all  moneys  that  may  be  left  after 
my  decease "  where  there  is  a  gift  of  residue  in  the  will 
passes  only  money  properly  so  called.  Williams  v. 
Williams,  8  Ch.  D.  789. 

Ready  Such  words  as  "  ready  money  "  (a),  or  "  money  to  my 

" '  '  account "  (6),  or  "  money  in  bonds  or  consols  or  anything 
else  "  (c),  or  money  referred  to  as  "  cash  "  (d),  would  require 
a  very  strong  context  to  pass  more  than  would  be  included 
in  the  words  if  taken  in  the  ordinary  sense.  Re  Powell,  Jo. 
49;  Bevan  v.  Bevan,  5  L.  R.  Ir.  57  (a);  Hastings  v.  Ilane, 
6  Sim.  67  (6) ;  Stooke  v.  Stooke,  35  B.  396  (e) ;  Nevinson  v. 
Lady  Lennard,  34  B.  487  ((/). 

Money  "  Money  of  or  to  which  the  testator  may  be  possessed  or 

■which  I      entitled"  will  include  moneys  due  on  security  or  otherwise. 

may  be      Lmwdale  V.  WJdffield,  4  K.  &  J.  426  ;  see  Wilkes  v.  Collin, 

possessed  '^  ./  ' 

oren-_         8  Eq.  338. 

Money  due      "  Money  due  and  owing  at  the  testator's  decease  "  will 

and  owing,  pj^gg  g^  balance  at  the  bank  («),  stock  (6),  damages  recovered 

by  the   executor   and    unliquidated    at   the    time    of  the 
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death  (c),  money  receivable  on  a  policy  of"  insimmce  uj)on 
the  testator's  life  (d),  and  money  due  to  the  testator  from 
an  executor  where  the  estate  has  been  got  in  before  the 
testator's  death  (e).  Carr  v.  Carr,  1  Mer.  541  (a) ; 
Waite  V.  Combes,  5  De  G.  &  S.  676  (h) ;  Bide  v.  Harrisun, 
17  Eq.  76  (c)  ;  Fdfy  v.  Wilson,  4  Ch.  574  ((7);  Bainbridge 
V.  Bainbridge,  9  Sim.  16  {e).  See  Byrom  v.  Brandreth, 
16  Eq.  475. 

Such  wortls  will  not  pass  a  distributive  share  in  a 
residuary  personal  estate  not  proved  to  have  been  got  in  at 
the  time  of  the  death ;  nor  money  due  on  a  contract  of 
service  not  completed  till  after  the  testator's  death.  Martin 
V.  Hobson,  8  Ch.  401;  Ste^ihenson  v.  Doivson,  3  B.  342. 
See  Collins  v.  Doyle,  1  Russ.  135. 

"  Ready  money  "  will  pass  money  at  call  at  a  bank,  or  Keady 
in  the  hands  of  an  agent  used  as  a  banker.     Parker  v.  """''y* 
Marchant,  1  Y.  &  C.  Ch.  290 ;  1  Ph.  356 ;  PoweWs  Trust, 
Jo.  49  ;  Vaiscy  v.  Reynolds,  5  Russ.  12  ;  Fryer  v.  Bankin, 
11  Sim.  55. 

It  will  not  pass  notes  of  hand  (a),  nor  debts  due  from  an 
agent  (/>),  or  in  the  hands  of  a  salesmaster(c),  nor  dividends 
not  demanded  ((/),  nor  rent  or  interest  due  on  a  mortgage  (f). 
Powell's  Trust,  Jo.  49  (a) ;  Parlxr  v.  Marchant,  1  Y.  C.  C. 
290  (b);  Smith  V.  Butler,  IJ.  &  L.  692  (c) ;  May  v.  Grove, 
3  De  G.  &  S.  462  {d) ;  Fryer  v.  Rankin,  11  Sim.  55  (e). 

Similarly  "  cash  "  will  not  include  bonds,  long  annuities  Cash, 
or  promissory  notes.     Beetles  v,  Crisford,  13  Sim.  592. 

A  gift  of  "all  I  hold  in  the  bank"  has  been  held  to  pass 

deposit  receipts  and  cash.    Toiunsend  v.  Toivnsend,  1  L.  R. 

Ir.  180. 

As  to  the  meaning  of  the  words  "  money  in  the  funds,"  M<-'"ey  in 
71  •  ^   ,,•         ^    ^   n      -.^ ,       T  r         .  ,r  .       the  funds. 

nee  Biume  v.  (jetting,  2  Coll.  324;  Mavgtn  v.  Mangin, 
16  B.  300;  Ridge  v.  Kewton,  2  D.  &  War.  239;  Slingsby 
V.  Grainger,  7  H.  L.  273;  Ellis  v.  Eden,  23  B.  543; 
Brown  v.  Broivn,  6  W.  R.  613. 

l2 
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A  bequest  of  funds  "  purchased  "  out  of  separate  estate 
will  not  pass  savings  of  separate  estate  at  the  bank.  A  skew 
V.  Booth,  17  Eq.  426. 

Nor  will  a  gift   of  "  property  bequeathed  to  me  "  pass 

property  intended  to  be  bequeathed  to  the  testator,  but  in 

fact  given  to  him  by  act  viter  vivos.     In  re  Armstrong, 

49  L.  J.  Ch.  53. 

Securities        "  Securities  for  money  "  will  not  pass  a  balance  on  current 

for  money.  -.        i        i    /    \  n  • 

account  at  tne  bank  (a),  money  on  a  deposit  account  (o), 
I.  O.  U.'s  (c),  shares  (d),  bank  stock  (e),  mere  debts  (/),  a 
lien  for  unpaid  purchase-money  (;/),  or  money  lent  on  mort- 
oao-e  where  the  legal  estate  is  in  trustees,  and  the  testator 
is  entitled  only  to  the  residue  after  certain  payments  (A). 
Vaisey  v.  Reynolds,  5  Russ.  12  («) ;  Hopkins  v.  Abbott,  19 
Eq.  222  (6);  Barry  v.  Harding,  1  J.  &  Lat.  475  (c) ; 
Huddleston  w  Gouldhury,  10  B.  547;  Turner  v.  Turner, 
21  L.  J.  Ch.  843  (f?) ;  Ogle  v.  Knipe,  8  Eq.  434  (c) ;  Re 
Masons  Will,  34  B.  494  (/) ;  Goold  v.  Teague,  7  W.  R.  84  ; 
5  Jur.  N.  S.  IIG  (g)  ;  Ogle  v.  Knipe,  supra  (h). 

But   it  passes  money  lent  on  mortgage,  the    right    to 
receive  Avhich  is  in  the  testator,  and  stock  in  the  funds. 
Ogle  V.  Knipe,  supra;  Bescoby  v.  Pack,  1  S.  &  St.  500. 
Whether         And  Under  the  term  securities  for  money  the  legal  estate 

the  legal  •Till!  1 

estate  in  a  in  mortgaged  property  will  pass  whether  there  are  words 
of  limitation  or  not.  King's  Mortgage,  5  De  G.  &5  S.  644  ; 
Bx  parte  Barber,  5  Sim.  451 ;  Maiher  v.  Thomas,  6  Sim. 
115;  10  Bing.  44;  3  M.  &  Sc.  087;  Rlppen  v.  Priest,  13 
C.  B.  N.  S.  308. 

And  this  will  be  the  case  though  the  subject  matter  of 
the  gift  is  expressly  made  subject  to  payment  of  debts,  a 
direction  inapplicable  to  the  legal  estate.  Be  Field,  9 
Ha.  414  ;  Knight  v.  Robinson,  2  K.  &  J.  503  ;  overruling 
Silvester  v.  Jarnian,  10  Pr.  78. 

It  seems  the  fact  that  the  gift  is  to  several  persons  as 
tenants  in  common,  would  not  prevent  the  legal  estate  from 


mortgage 
passes. 
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passing.     Ex  ixirie   Whiicaci-c,  cited    1    Sand,   on   Uses, 
359  «.;  1  Jar.  GGl. 

It  seems  doubtful  Avlietlier  the  term  "money  on  security"  Money  on 

.  security. 

will  by  itself  pass  the  legal  estate  m  mortgaged  property  ; 
but  it  will  if  the  donee  is  to  receive  money  on  security,  ^c. 
Be  Cautley,  17  Jur.  124;  22  L.  J.  Ch.  391  ;  Doe  d.  Guest 
V.  Bennett,  6  Ex.  892;  ArroivsmiUis  Trust,  27  L.  J.  Ch._ 
704;  4  Jur.  N".  S.  1123;  see  Brown  v.  Brown,  6  W.  R  G13. 

But  the  term  will  not  pass  a  charge  created  under  a 
settlement  to  Avhich  the  testator  is  entitled.  Earl  Poiddt 
V.  Hood,  35  B.  234. 

Possibly  the  expression  rights  and  credits  might  pass  the 
personal  estate.  Hutchinson  v.  Hutchinson,  13  Ir.  Eq. 
332. 

A  gift  to  A.  of  the  debts  due  from  him  to  the  testator  Debts, 
means  the  debts  remaining  after  deducting  a  debt  due  from 
the  testator  to  A.     Ekins  v.  Morris,  8  W.  E.  301 ;  Ganly 
V.  Boivling,  5  L.  R.  Ir.  G28. 

Book  debts  appear  to  mean  the  amount  due  to  the  Book 
testator  after  deducting  trade  debts  and  private  debts  due  ^  ^' 
from  him.     Chick  v.  Blachmore,  2  W.  R.  488. 

A  gift  to  A.  of  a  debt  due  from  him  means  a  debt  due 
from  him  solely  if  there  is  sucli  a  debt,  and  not  a  debt  due 
from  the  firm  to  which  A.  belongs.  Ex  parte  Kirk ;  In  re 
Bennett,  5  Ch.  D.  800. 

In  the  same  way  a  bequest  of  a  debt  due  to  the  testator 
from  A.  would  naturally  mean  a  debt  due  to  the. testator 
alone,  and  not  the  testator's  share  of  a  debt  due  from  A.  to 
the  testator's  firm,  though  it  may  have  that  meaning  if 
there  is  no  debt  due  to  the  testator  solely.  Mayhery  v. 
Brooking,  7  D.  IM.  &  G.  G73. 

A  direction  to  pay  the  testator's  debts,  including  a  debt 
of  a  certain  amount  owing  to  A.  where  the  amount  of  the 
debt  is  overstated,  will  not  entitle  A.  to  receive  more  than 
the  amount  strictly  owing.    Wilson  v.  Morley,  5  Ch.  D.  77G. 
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Railway 
shares. 


Mining 
shares. 


Foreign 
bonds. 


Plate. 


Furniture. 


Chattels 
in  a  house, 


A  bequest  of  a  certain  sum  described  as  the  amount  in 
wliich  the  legatee  is  indebted  to  the  testator  would  entitle 
the  legatee  to  the  sum  given,  though  the  debt  maybe  paid 
before  the  death  of  the  testator.  Vickers  v.  Pound,  G  H.  L. 
885. 

A  direction  that  a  debtor  is  to  be  released  from  all  claims 
in  respect  of  moneys  "  now  owing  "  to  the  testator,  and  all 
other  moneys  due  from  him,  will  release  the  debtor  from 
advances  made  subsequent  to  the  date  of  the  will.  Everett 
V.  Everett,  7  Ch.  D.  428 :  see  pp.  98,  162. 

Under  the  description  railway  shares,  shares  and  stock 
will  pass  together.  Morricc  v.  Aylmcr,  L.  R.  10  Ch.  148  ; 
ih.  7  H.  L.  717,  overruling  Oakes  v.  Oakes,  9  Ha.  66G. 

As  to  the  meaning  of  mining  shares,  see  Dnchess  of 
Cleveland  v.  Meyrick,  37  L.  J.  Ch.  125. 

Foreign  bonds  will  not  include  colonial  bonds.  Hidl  v. 
Hill,  4  Ch.  D.  97  ;  and  see  Cadett  v.  Earle,  46  L.  J.  Ch. 
798. 

A  gift  of  plate  does  not  include  plated  articles.  Holden 
V.  Ramshottom,  4i  Giff.  205. 

Furniture  prima  facie  includes  only  such  furniture  as  is 
reserved  for  domestic  or  personal  use.   Farrantv.  Sjyencer, 

1  Ves.  sen.  97 ;  Pratt  v.  Jackson,  2  P.  Wms.  302 ;  1  Bro. 
P.  C.  222  ;  Manning  v.  Purcell,  2  Sm.  &  G.  284  ;  7  D.  M. 
&  G.  55  ;  Domvile  v.  Taylor,  32  B.  604. 

It  includes  plate  aud  probably  ornaments ;  but  not  wine 
or  books  or  tenant's  jfixtures.  Kelly  v.  Poivlett,  Amb.  605  ; 
Porter  v.  Tournay,  3  Ves.  311  ;  Field  v.  Peckett,  9  W.  R. 
526  ;  Finney  v.  Grice,  10  Ch.  D.  13  ;  see,  too,  Cole  v.  Fitz- 
gerald, 1  S.  &  St.  189 ;  3  Russ.  301  ;  Birch  v.  Daivso7i, 

2  A.  &  E.  37;  see  In  re  Londeshorov gh ;  Bridgman  v. 
Fitzgerald,  50  L.  J.  Ch.  9. 

A  gift  of  furniture  in  a  house  passes  only  the  furniture 

permanently  kept  there.     Wilkins  v.  Jodrell,  1 1  W.  R.  588. 

A  bequest  of  chattels  in  a  house  will  not  pass  choses  in 
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action,  such  as  bonds  or  securities  for  money  in  the  house, 
■\vhicli  are  considered  not  property  in  the  house,  but  evi- 
dence of  title  to  property  elsewhere.  Green  v.  Symonds, 
1  B.  C.  C.  139;  Lady  Ayleshmfs  Co^e,  11  Ves.  GG2 ; 
Chaiwian  v.  Hart,  1  Ves.  sen.  271  ;  31uure  v.  Moore,  1  B. 
C.  C.  127;  Fleming  v.  Brook,  1  Sch.  &  L.  318;  Brooke  v. 
Turner,  7  Sim.  071  ;  Hertford  v.  Lowther,  7  B.  1  ;  see 
rurner  v.  Turner,  28  W.  R.  859;  1-1  Ch.  D.  829. 

Bank  notes  will  pass  under  such  a  bequest.  Pophani  v. 
Lady  Aylesbury,  Amb.  G8 ;  Brooke  v.  Tamer,  supra. 

A  gift  of  articles  in  or  about  the  testator's  mill  has  been 
held  not  to  pass  a  cargo  of  wheat  in  course  of  transit  at 
the  testator's  death.     Lane  v.  BeiL-eU,  43  L.  J.  Ch  378. 

A  gift  of  property  in  a  county  has  been  held  to  pass 

debts  due   from   persons  living  in  the   county.     Earl  of 

Tyrone  v.  Marquis  of  Waterford,  1  D.  F.  &  J.  G18. 

The  devisee  of  land  is  entitled  to  the  emblements,  unless  Emble- 
ments, 
they  are  expressly  given  away,  and  a  general  residuary 

bequest  is  not  suihcient  for  this  purpose.    Cooper  v.  Woolfit, 

5  AV.  R.  790;  2  H.  k  N.  122  ;  see  Blake  v.  Gihhs,  5  Russ. 

13  n. 

Under  the  term  stock,  growing  crops  will  pass  to  the  Farming 
devisee  of  the   land  where  they  grow.     Blake  v.   Gihhs, 
5  Russ.  13  n. 

If  the  farm  is  devised  to  A  and  the  stock  to  B.,  growino- 
crops  will  pass  to  B.  whether  the  gift  of  the  stock  is 
coupled  with  the  general  personal  estate  or  not.  Cox  v. 
Godsalve,  G  East,  G04  n.  ;  West  v.  Moore,  8  East,  339  ; 
Rudge  v.  Wi^iiial,  12  B.  357;  In  re  Roose ;  Evans  \. 
Williamson,  29  W.  R.  230,  overruling  Vaisey  v.  Reynolds, 
5  Russ.  12 ;  and  see  Harvey  v.  Harvey,  32  B.  441 ;  Creagh 
y.Creagh,  13  Ir.  Ch.  28;  Burhidge  v.  Burhidge,  16  W.  R.  7G. 

As  to  the  meaning  of  plant  and  goodwill,  see  Blake  v.  Plant  and 
Shaiu,  Jo.  732;  Churton  v.  Dough (s,  ih.  174;  as  to  live  five  and  ' 
and  dead  stock,  Hutchinson  v.  Smith,  11  W.  R.  417.  ^^^ad stock. 
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For  the  meaning  of  the  word  patrimony,  see  Green  v. 

Giles,  5  Ir.  Ch.  25. 
1  iOg-aoy.  The  word  legacy  is  j^rimarily  applicable  to  personalty  only . 

It  does  not  apply  to  land  given  on  trust  for  sale  and 

division,  but  it  does  to  a  legacy  charged  on  real  estate. 

White  V.  Lake,  6  Eq.  188;  Hodges  v.  Grant,  4  Eq.  140. 
But  it  may  refer  to  realty  if  there  is  nothing  else  to 

v/hich  it  can  refer.     Hope,  d.  Brown  v.  Taylor,  1  Burr. 

268;  Hardacre  v.  Kaih,  .5  T.  R.  716. 
I.e^atee.  Similarly,  the  appointment  of  a  residuary  legatee  will 

only  give  him  personal  property.      W Indus  v.  Windus,  21 

B.  373;  6  D.  M.  k  G.  549;  Hillas  v.  Hillas,  10  Ir.  Eq. 

134;   Re    Giles,   14    Ir.    Ch.    311;   Kellett   v.    Kellett,   3 

Dow.  248 ;  Cooney  v.  Xicholls,  7  L.  B.  Ir.  107. 
When  the       But  the  appointment  of  a  person  "  residuary  legatee  of 

residuary        ,,  ,„.,,.,. 

legatee  ^^^  ^^y  jrroperty  will  give  hnn  realty.  Warren  v.  A  eiuton , 
reaUy.  J^i'^ny,  464;  Day  v.  Daveron,  12  Sun.  200;  Davenport  v. 
Coltman,  9  M.  &  W.  481 ;  12  Sim.  588. 

So,  too,  if  the  testator  expresses  an  intention  of  disposing 
of  all  his  real  and  personal  estate,  and  then  appoints  a 
residuary  legatee.     Pitman  v.  Stevens,  15  East,  505. 

Probably  if  the  testator,  after  making  certain  devises, 
appoints  a  residuary  legatee,  real  estate  would  pass  to  him. 
At  any  rate,  this  is  the  case  if  the  testator  prefaces  his 
will  with  the  expression  of  an  intention  to  dispose  of  his 
estate,  which  must  mean  liis  whole  estate.  Hughes  v, 
Pritchard,  6  Ch.  D.  24. 

The  testator  may  show  that  he  includes  realty  in  the 
residuary  gift  by  a  direction  not  to  sell  a  house  till  the 
death  of  the  tenant  for  life,  on  whose  death  the  property 
becomes  divisible  among  the  residuary  legatees.  Daven- 
jiort  V.  Coltman,  9  M.  &  W.  481. 

When  realty  and  personalty  are  made  a  mixed  fund  for 
the  payment  of  legacies,  it  seems  the  residuary  legatee 
will  take  everything  tliat  remains.     Evans  v.  Croshie,  15 
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Sim.  G02  ;  Wll<h'.^  v.  Ducie-i,  1  Sin.  &  G.  475  ;  see  iw-^f, 
pp.  lO-t-lDT. 

So  wliere  there  is  an  absolute  direction  to  sell  the  testa- 
tor's real  estate  and  he  disposes  of  the  proceeds  of  his 
property,  the  appointment  of  a  residuary  legatee  gives  him 
the  residue  of  the  proceeds  of  sale  of  the  realty.  Sinrjle- 
ton  V.  Tomlinson,  3  App.  C.  404. 

The    word    legacies    includes    annuities.      Bromley    v.  Annuities 

,    ,, .  are  leoa- 

Wright,  7  Ha.  384;  Ward  v.  Greij:2G  B.  485  ;  Midhnsy.  des. 
Smith,  1   Dr.  &  S.   204 ;  Heath  v.  Weston,  3  D.  M.  &  G. 
GOl ;  Sibleij  v.  Pernj,  7  Ves.  522. 

And  the  term  pecuniar}''  legacies  would  also,  it  would 
seem,  include  annuities.     Gashin  v.  Rogers,  L.  R.  2  Eq.  284. 

But  if  the  testator  expressly  distinguishes  between 
legatees  and  annuitants,  legacies  will  not  include  annuities. 
Gaskin  v.  Rogers,  supra ;  Weldon  v.  Bradshaiv,  I.  R.  7 
Eq.  168. 

It  seems  the  term  legacy  does  wot  prima  facie  include  a 
gift  of  residue,  though  legatee  would  include  a  residuary 
legatee.     Ward  v.  Grey,  20  B.  485. 

The  term  manor  comprises  the  demesne  lands,  including  Manor, 
the  waste  of  the  manor  and  the  freehold  inheritance  of 
the  customary  lands  held   of  the  manor,  the  ser\ices   of 
freehold   tenants   of  the  manor,  and  the  right  to   hold  a 
Court  Baron  and  a  customary  Court. 

There  may  also  be  included  in  the  manor  certain  fran- 
chises, such  as  a  Court  leet,  treasure  trove,  wreck  of  the 
sea,  and  the  like.     See  Elton  on  Copyholds,  p.  13. 

The  term  of  course  includes  allotments  made  to  the 
lord  under  an  Inclosure  Act  in  respect  of  his  right  in  the 
soil.  Such  lands  are  already  parcel  of  the  manor,  and  the 
effect  of  the  inclosure  is  only  to  free  them  from  customary 
and  prescrijDtive  rights.  Hicks  v.  S<dlitt,  2  W.  R.  173; 
3  D.  M.  &  G.  782. 
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Further,  the  word  manor  includes  copyhold  tenements 
of  the  manor  purchased  by  the  lord,  though  the  lord's 
equitable  title  may  not  be  perfect.    Hichs  v.  Hallitt,  suiDva. 

Freehold  lands  held  of  the  manor  may  again  become 
parcel  of  the  manor  by  escheat.    Delacherois  v.  Belacherois, 
13  W.  E.  24;  11  H.  L.  G2. 
Manor  But  freehold  lands  held  of  the  manor  and  purchased  by 

does  not       ,  i       i       n    i 

include       the  lord  do  not  thereby  become  parcel  of  the  manor,  so  as 
freehowl    ^^  P^^*^  ^^  *^^^  description  manor,  though  no  doubt  they 
might  become  parcel  of  the  manor  by  reputation.     Bela- 
cherois V.  Delacherois,  supra;  B.  v.  Duchess  of  Buccleuch, 
6  Mod.  151. 
Rentsfrom      A  devisG  luider  a  power  of  the  surface  to  A.  and  the 

mines.  .  . 

mmes  to  B.  carries  to  the  surface  owner  accumulations  of 
rents  down  to  the  testator's  death  derived  from  the  mines 
under  a  lease  under  the  Settled  Estates  Act,  the  money 
being  subject  to  investment  in  land  under  the  Act.  In  re 
Scarth,  10  Ch.  D.  499. 
Advow-  If  an  advowson  is  directed  to  be  sold  and  the  proceeds 

sons.  .  ^ 

mvested  for  the  benefit  of  a  tenant  for  life,  the  tenant  for 
life  is  entitled  to  present  upon  a  vacancy  occurring  before 
sale.     Briggs  v.  Shaip,  20  Eq.  317. 

If  the  proceeds  of  sale  are  divisible  among  tenants  in 
common,  the  right  of  presentation  before  the  advowson  is 
sold  will  be  determined  by  lot.     Johnstone  v.  Baber,  4 
W.  R  827 ;  6  D.  M.  &  G.  439. 
Living.  The  word  living  is  ambiguous,  and  may  mean  either  the 

advowson  or  the  next  presentation.  If  the  devise  is 
coupled  with  words  showing  that  the  testator  contemplated 
personal  enjoyment  by  the  devisee,  and  there  are  no  words 
of  inheritance,  the  next  presentation  alone  passes.  Webb 
V.  Bi/ng,  4  W.  R.  657 ;  2  K.  &  J.  669. 

Where  there  is  a  devise  of  lands  and  advowsons  to  trustees 
upon  trusts  to  apply  the  rents,  issues  and  profits  during  a 
given  period  to  certain  purposes,  the  proceeds  of  sale  of  a 
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next  presentation  during  that  period  arc  not  undisposed  of 
so  as  to  pass  to  tlie  heir  at  law.  EdfJ  of  Albemarle  v. 
Roger,^,  7  B.  P.  C.  522  ;  Cast  v.  Middleton,  13  W.  R.  249. 

A  devise  of  freehold  or  leasehold  ground  rents  passes  Ground 
the  reversion.     Maundy  \.  Maundy,  2  Stra.  1020:  Kaye^^^^^' 
V.  Laxon,  1  B.  C.  C.  70. 

The    term   messuage  or   house    will   pass   the    orchard  Messuage, 
garden  and  curtilage.     Co.  Lit.  5  h.;  Garden  v.  Tuck,  Cro. 
El.  89  ;  8  Leon.  214,  pi.  28.3  ;  see  Lomhe  v.  Stowghton,  18 
L.  J.  Ch.  100. 

It  will  also  pass  a  piece  of  land  or  a  cellar  severed  from 
the  house,  but  near  it  and  necessary  for  the  convenient  use 
of  it.  See  Hihon  v.  Hlhon,  11  W.  E.  455;  32  L.  J.  Ch. 
874 ;  Doe  v.  Collins,  2  T.  E.  498 ;  Steele  v.  Midland  Ry. 
Co.,  1  Ch.  275,  p.  289. 

If  the  testator  in  one  part  of  his  will  gives  a  house  and 
lands,  and  in  another  part  uses  the  word  house  only, 
probably  the  latter  devise  would  not  carry  land  occupied 
with  the  house.  Buck  d.  Whcdley  v.  Xurton,  1  B.  &  P. 
53 ;  see  1  Bing.  498 ;  Roe  d.  Walker  v.  Walker,  3  B.  &  P. 
375. 

A  devise  of  a  house  with  its  appurtenances  probably  Appurte- 
has  no  wider  meaning  than  a  devise  of  a  house  alone. 
Such  a  devise  will  jaass  everything  naturally  belonging  to 
the  enjoyment  of  the  house,  such  as  a  garden  and  orchard 
and  a  small  piece  of  land  occupied  with  the  house.  Boocher 
V.  Samford,  Cro.  El.  113;  Doe  d.  Lempriere  v.  Martin,  2 
W.  Bl.  1148 ;  Buck  d.  Whcdley  v.  mirton,  1  B.  &  P.  53. 

But  land  will  not  pass  as  appurtenant  to  a  house  or  to 
other  lands.  See  Plowd.  1G9  a,  170;  Co.  Lit.  121  h.; 
Hearn  v.  Allen,  Cro.  Car.  57;  Lister  v.  Pickford,  34  B.  570. 

If  the  devise  is  of  certain  property  with  the  lands  apper- 
taining or  belonging  thereto,  this  is  not  to  be  taken  in  the 
strict  sense  of  appurtenant,  but  in  the  sense  of  usually 
occupied  therewith.     Hill  v.  Grange,  1  Plow.  170;  Dyer, 
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130  6.;  Oiujleij  v.  Chambers,  1  Bing.  488;  Doe  d.  Gore  v. 
Langton,  2  B.  k  Aid.  680. 
Use  and  A  gift  of  the  use  and  occupation  of  a  house  docs  not 

occupa-         .         , 

tion.  involve  a  personal  use    so  as  to  prevent  the  donee  from 

letting-.     Rahheth  v.  Squire,  4  De  G.  &  J.  400 ;  Mamioxx. 

Greener,  14  Ecj.  45G. 

But  a  gift  over,  if  the  donee  ceases  to  occupy  the  house, 

shows  that  the  testator  contemplated  a  personal  use.    Mac- 

laren  v.  Sfaintoii,  27  L.  J.  Ch.  442;  4  Jur.  N.  S.  199. 

Use  of  A  gift  of  the   use   of  plate   followin£(    a  mft  of  other 

plate.  .   -  .->  o 

articles  to  the  same  legatee  in  absolute  terms  has  been 

held  a  gift  for  life  onlj^     Espinasse  v.  Lvffingliam,  3  J.  k 
L.  186. 

For  the  meaning  of  a  gift  of  the  use  of  book  debts  and 
capital,  see  Terry  v.  Terry,  12  W.  R.  66. 
Devise  of        A  devise  of  a  house  as  occupied  by  A.  will  not  pass  a 

a  house  as  .  j.  ./  i 

occupied  merely  occasional  easement  enjoyed  by  A.  over  other  pro- 
perty of  the  testator,  though  the  words  "as  enjoyed  by  A." 
might.  Polden  v.  Bastard,  L.  R.  1  Q.  B.  1.56  ;  Bodenham 
V.  Fritchard,  1  B.  &  C.  350. 

Right  of  Where  a  testator  devises  a  piece  of  land  to  A.,  and  another 
piece  of  land  to  B.,  and  the  only  access  to  the  latter  is  over 
the  former,  B.  is  entitled  to  a  riglit  of  way  over  A.'s  land. 

If  the  testator  has  himself  used  a  certain  way  for 
purposes  of  access  to  B.'s  land,  tliat  will  be  the  way  to 
which  A.  is  entitled.  Pearson  v.  Spencer,  1  B.  &  S.  571 ; 
3  B.  &  S.  761. 

If  no  way  can  be  said  to  have  been  used  by  the  testator 
for  the  purpose  of  .access  to  the  land-locked  land,  it  would 
seem  that  the  owner  of  the  servient  tenement  would  be 
entitled  to  set  out  the  way,  subject  to  the  restriction  that 
taking  all  the  circumstances  into  consideration  it  must  be 
a  reasonable  way.  See  Bolton  v.  Bolton,  11  Ch.  D.  968; 
and  as  to  the  user  of  the  way,  see  Corporation  of 
London  x.  Biggs,  13  Ch.  D.  798. 


by  A. 


way. 
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The  proper  legal  meaning  of  "  the  premises  "  is  prce-  Premises. 
Tiiissa,  but  it  may  be  used  in  a  popular  sense  as  a  descrip- 
tion of  certain  property,  as  in  the  phrase  house  and  pre- 
mises ;  in  such  a  case  it  will  only  include  property  in 
connection  with  the  particular  property  mentioned.  San- 
ford  V.  rrbu,  -i  L.  J.  Cli.  2o  ;  Lethbridge  v.  Lethhridge,  3 
1).  F.  &  J.  rrl-i;  4  ^6.  ^^0  ;  Read  v.  Read,  15  W.  R.  105. 

ii.  avoedo  apfropeiate  to  realty  and  personalty 
Eespectively. 

Under  the  words  iJersonal  propert}^,  estate,  and  effects, 
personal  property  alone  passes.  Belaneij  v.  Belaney,  L.  R. 
2  Eq.  210 ;  2  Ch.  138 ;  Jones  v.  Robinson,  3  C.  P.  D.  344. 

And  possibly  the  word  property  would  not  pass  realty  if 
it  is  coupled  with  explanatory  words  relating  only  to  per- 
sonalty, such  as  "  both  in  stock,  household  furniture,  cash, 
kc,  kc"  iMuUaUg  v.  Wel^h,  I.  R.  0  C.  L.  314  ;  see  3  L.  R. 
Jr.  244. 

1.  The   words    estate    or   j^roperty  alone  are,  however,  Words 
sufficient   to    carry  real   estate.     Mayor  of  Hamilton  v.  proprrty 
Ilodsdon,  G  Moo.  P.  C.  70;  11  Jur.  193;  Haivksivorth  v. '^'""^  ^'^^l 

pass  realt}', 

Haivhsworth,  27  B.  1. 

Where  these  words  are  coupled  with  other  words  which  where 
would  alone  be  sufficient  to  carry  the  whole  of  the  personal  ^^^^  other 
property,  the  word  estate  Avill,  ijrimd  facie,  carry  realty,  as  "^^"i'^*^- 
it  would  otherwise  be  insensible.     Tilley  v.  Simpson,  2  T. 
R.  059  n. ;  Edivards  v.  Barnes,  2  Bing.  N.  C.  252  ;  Doc  d. 
}Valls  V.  Lanyland^,  14  East,  370;  Jongsma  v.  Jongsiruc, 
1  Cox,  302;  Patterson  y.  Haddarf,  17  B.  210;"  Hamilton 
V.  Bachmaster,  L.  R.  3  Eq.  323 ;  Sanderson  v.  Dobson,  7 
C.  B.  81,  and  10  B.  47,  overruling  same  case,  1  Ex.  141 ; 
and  see  Dobson  v.  Boifness,  5  Eq.  404;  Loftiis  v.  Stoney, 
17  Ir.  Ch.  178. 

If  there  are  any  words  in  the    gift  accurately  applic- 
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Trust  for 
sale. 


able  to  realty,  such  as  "  devise,"  the  fact  that  the  trusts 
declared  are  only  ajiplicable  to  personalty  will  not  prevent 
the  real  estate  from  passing.  Doed.  Burkittv.  Chapma/n, 
1  H.  Bl.  223 ;  Dunnage  v.  White,  IJ.  &  W.  583  ;  StoTces 
V.  Salomons,  9  Ha.  75  ;  Lloyd  v.  Lloyd,  7  Eq.  458 ;  Longley 
V.  Longley,  13  Eq.  133. 

Real  estate  will  pass  even  if  there  are  no  words 
technically  appropriate,  and  the  trusts  declared  are  not 
literally  applicable  to  realty,  if  they  can  be  held  popularly 
applicable.  Saumarez  v.  Saumarez,  4  M.  &  Cr.  331  ; 
D' Almaine  v.  Moseley,  1  Drew.  G32  ;  Morrison  v.  Hoppe, 
4  De  G.  &  Sm.  234. 

Thus  the  words  "collect  and  get  in"  will  not  prevent 
realty  from  passing.  Hamilton  v.  Buchnastcr,  L.  R.  3 
Eq.  323. 

So,  too,  if  the  trust  is  for  sale  or  investment,  the  in- 
applicability of  the  subsequent  trusts  to  realty  is  imma- 
terial. O'Toole  V.  Browne,  3  E.  &  B.  572  ;  Streatfield  v. 
Cooper,  27  B.  338  ;  Fullerton  v.  Martin,  22  L.  J.  Ch. 
893  ;  Dohson  v.  Boivness,  5  Eq.  404.  See,  too,  Ajfflech  v. 
James,  17  Sim.  121. 

If,  however,  the  gift  is  to  trustees,  their  executors,  ad- 
ministrators and  assigns,  on  trusts  exclusively  applicable 
to  personalty,  real  estate  will  not  pass.  Doe  d.  Spearing 
w.Buckncr,  G  T.  R.  610;  Pogson  \.  Thomas,  6  B'mg.  ^. 
C.  337  ;  Coard  v.  Holderness,  20  B.  147. 

It  has  sometimes  been  said,  that  if  the  words  with 
with  words  which  the  word  "  estate  "  is  coupled  are  not  sufficient  to 
insufficient  (.^i-iy  all  the  personal  property,  estate  will  be  confined 
personalty,  to  personalty.  See  Tilley  v.  Si-mpson,  2  T.  R.  059  n.  ; 
D' Almaine  v.  Moseley,  1  Dr.  632.  The  rule  appears,  how- 
ever, to  be  unsupported  by  actual  decision,  and  has  been 
disapproved  of.  See  Loftas  v.  Stoney,  17  Ir.  Ch.  178  ; 
Re  The  Greenivich  Hospital  Improvement  Ad,  20  B.  458. 

At  any  rate,  where  there  is  a  prior  devise  of  lands  a  gift 
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of  the  "  rest  and  residue  of  my  estate,"  or  "  all  other  my 
estate,"  though  coupled  with  words  which  would  not 
alone  carry  all  the  personalty,  Avill  carry  realty.  Scott  v. 
Alherry,  Com.  337;  8  Vin.  Abr.  229,  pi.  14;  Fletcher  v. 
Smiton,  2  T.  R.  05G. 

Of  course  where  the  testator  shows  that  he  uses  the 
word  estate  as  equivalent  to  effects,  only  personalty  will 
pass.  TlineiveU  V.  Perkins,  2  Atk.  102;  Doe  d.  Hurrell 
V.  Hurrell,  5  B.  &  Aid.  18. 

2.  A  devise  of  "  real  estate  of  which  I  may  die  seised  "  Seised, 
will  not  pass  lands  which  at  the  testator's  death  are  in  the 
wrongful  possession  of  strangers.     Leach  v.  Juy,  G  Ch.  D. 
496;  9  Ch.D.  42. 

3.  The  words  "  whatever  I  may  die  possessed  of  "  alone  what  i 
would  probably  carry  realty.  J!!2eSed 

At  any  rate  this  is  clearly  the  case  where  they  are  coupled  °^- 
with    words    sufficient     to    carry    the    Avhole    personalty. 
Emns  V.  Jones,  46  L.  J.  Ex.  280. 

It  makes  no  difference  that  the  person  to  whom  the 
gift  is  made  is  also  appointed  executor.  Pitman  v. 
Stevens,  15  East,  505;  Wilce  v.  Wilce,  5  M.  &  P.  682; 
7  Bing.  664 ;  Thomas  v.  Phelps,  4  Buss.  348. 

Monk  V.  Maudsley,  1  Sim.  286,  and  Cook  v.  Ja<j(jard, 
L.  E.  1  Ex.  125,  were  both  cases  before  the  Wills  Act  in 
which  the  question  was  whether  the  words,  "  whatever  I 
die  possessed  of,"  would  pass  the  fee  to  a  devisee  to  whom 
specific  devises  for  life  and  in  tail  had  already  been  made. 

4.  The  words  "  all  the  rest,"  though  following  gifts   of  All  the 
personalty,  will   pass  realty.     Atrce  v.Atree,  11  Eq.  280  ; '"*^'^' 
Smyth  V.  Smyth,  8  Ch.  D.  561. 

5.  The  word    effects  prima  facie    will    not    pass    real  Effects, 
estate.     Doe  v.  Bring,  2  Mau.  &  S.  448  ;  Poe  d.  Haw  v. 
Earles,  15  M.  &  W.  450;  see,  however,  Smyth  v.  Smyth, 
supra ;  A.-G.  of  British  Honduras  v.  Bristowe,  50  L.  J. 

P.  C.  15. 
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But  the  testator  may  show  that  lie  intended  realty 
to  pass  by  the  word  effects,  by  referring,  for  instance,  to 
property  including  realty  as  "such  effects."  Marquis  of 
Tltchjiehl  V.  Hovncastle,  2  Jur.  GIO ;  Milsome  v.  Lovg, 
8  Jur.  N.  S.  1073. 

The  words  eflects  both  real  and  personal  will  pass  realty. 
Hogaii  V.  Jachson,  3  B.  P.  C.  388 ;  Cowp.  299. 
CLatttls.         G.  On  the  other  hand,  chattels  real  and  personal,  prhad 
facie,  will  not,  unless  explained  by  the  context.     Grayson 
V.  Atkinson,  1  Wils.  333. 

7.  The  expression  worldly  gccds  of  what  nature  and 
kind  soever  passes  realty.     WrigJit  v.  Shdton,  18  Jur.  445. 

8.  The  appointment  of  a  person  executor  of  the  testator's 
jDroperty  has  been  held  sufficient  to  give  him  the  fee  in 
real  estate.  Doe  d.  Hichnan  v.  Hash-wood ,  G  A.  &E.  1G7  ; 
Doe  d.  Pratt  v.  Pratt,  ih.  180;  Murphy  v.  Donelly,  I.  R. 
4  Eq.  111. 

Locality  of      9.  For  the  construction   of  bequests   of  personalty  de- 

perbona  y.  g^j-jj^g^}  ^yitli  reference  to  a  particular  locality,  see  Earl  of 

Tyrone  v.  Marquis  of  Waterford,  1  I).  F.  &  J.  G13 ;  Ashton 

V.  Horsfleld,  2  Jur.  N.  S.  193 ;  G  ih.  855  ;  In  uonis  Ewivg, 

50  L.J.  P.  11. 


161 


CHAPTER  XIX. 

THE   EFFECT    OF   A    DEVISE    IN    GENERAL   TERMS. 

I.  Fkeeiiolds. 

In  wills,   prior  to  the    Wills  Act,  a   residuary    devise  Operation 
included  only  lands  possessed  by  the  testator  at  the  date  general 
of  his  will,  and  of  wdiich  he  had  not  attempted  to  make  j^^eholds 
any  disposition  by  his  will.  w^-iT  A^*t 

It  included,  therefore,  the  reversion  in  lands  in  which 
partial  interests  only  had  been  previously  given.  RooJie 
V.  Rool-e,  2  Vern.  461 ;  1  Eq.  Ab.  210,  pi.  17 ;  White  v. 
Viffy,  2  Ptuss.  484;  4  Euss.  584. 

And  in  the  case  of  contingent  and  executory  devises 
it  included  the  interest  undisposed  of  in  the  event  of  those 
devises  not  taking  effect,  or  until  they  took  effect,  but  not 
lapsed  or  void  devises.  Doe  d.  Wells  v.  Scott,  3  Mau.  &  S. 
300 ;  Egerton  v.  Masseij,  3  C.  B.  N.  S.  338. 

Xow  by  the  25th  section  of  the  Wills  Act,  real  estate 
comprised  in  any  devise  which  shall  fail  or  be  void  shall 
be  included  in  a  residuary  devise. 

And  by  the  24th  section  every  will  shall  be    construed  Wilis  Act 
with  reference  to  the  real  and  personal  estate  comprised  ^^jlj^pp.,jj. 
in  it,  to  speak  and  take  effect  as  if  it  had  been  executed  [[glj^'j^^^® 
immediately   before   the    death   of   the   testator,  unless  a 
contrary  intention  shall  appear  by  the  will. 

The  section  probably  does  not  apply  to  property  excepted 
out  of  a  devise.  Thus,  where  a  testator  excepts  from  a 
devise  property  subject  to  the  trusts  of  a  settlement,  and 
afterwards  conveys  other  property  upon  the  trusts  of  the 
settlement,  the  latter  property  is  not  excepted  from  the 
devise.     Hughes  v.  Jones,  11  W.  R.  898 ;  1  H.  &  M.  765. 
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What  is  a       A  coiitraiy  intention  is  not  sufficiently  manifested  by  a 

hitentkni.   gift  of  the  freeholds,  "  to  which  I  am  entitled,"  though  there 

may  be  a  subsequent  devise  of  copyholds  "to  which  I  am 

or  at  the  time  of  my  death  shall  be  entitled."     Ld.  Lilford 

V.  Poivijs  Keck,  30  B.  300. 

Use  of  the      The  fact  that  the  testator  gives  property  he  "  now  "  pos- 

"  now."      sesses,  or  that  the  property  is  described  as  "  now  "  charged 

with  certain  sums,  will  not  exclude  after  acquired  property. 

WugsUiff  V.   Wagstaf,  8  Eq.  229 ;  Hepburn  v.  Skirving, 

■i  Jur.  N.  S.  G51 ;  In  re  Ord ;  Dickinson  v.  Dickinson,  12 

Ch.  D.  22. 

But  if  the  testator  expressly  distinguishes  between  the 
two  periods  by  giving  such  freeholds  and  leaseholds  as  are 
now  vested  in  mc,  "  or  as  to  the  said  leasehold  premises  as 
shall  be  vested  in  me  at  the  time  of  my  death,"  the  word 
now  must  be  referred  to  the  date  of  the  will.  Cole  v.  Scott, 
1  Mac.  &  G.  518 ;  1  H.  &  T.  477.     See  pp.  98  and  150. 

II.  Reversions. 
Reversions      1.  Reversions,  whether  vested  in  the   testator  at   the 
a  general    time  of  making  his  will  or  remaining  in   him  after  the 
devise.        limitations   of  his  will   are  exhausted,  pass  by  a  general 

devise   of  lands.     Chester  v.  Chester,  3  P.  W.  56  ;  Doe  d. 

Moreton  v.  Fossick,  1  B.  &  Ad.  186;  Mostijn  v.  Ghamp- 

neys,  1  Scott,  293;  1  Bing.  N.  C.  341. 
Devise  of        2.  A  devisc  of  lands  not  settled,  or  out  of  settlement, 
settled       is  equivalent  to  a  devise  of  lands  not  otherwise  disposed 
includes  a  ^^    ^^.^^  wliich   the   testator  has   absolute  dominion,  and 

reversion  ' 

in  settled    will    therefore    pass  a   reversion  in  fee  in    settled   lands, 

lands,  nil  T 

though  the  testator  may  connrm  the  settlement.  Incor- 
porated Society  v.  Richards,  1  Dr.  &  War.  258 ;  CJiester 
V.  Chester,  3  P.  W.  56  ;  A.-G.  v.  Vigors,  8  Yes.  256  ;  Jones 
v.  Skinner,  5  L.  J.  Ch.  87 ;  Kelly  v  .Duffy,  4  L.  R.  Ir.  601. 
A  charge  of  annuities  upon  the  lands  passing  by 
the   o-eneral  words  will  not  exclude   reversions.      Doe  d. 
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Moreton  v.  Fostiicl-,  1  B.  &  Ad.  180 ;  Doe  d.  Pell  v. 
Jeyes,  1  B.  &  Ad.  593. 

3.  The  fact  that  the  limitations  on  which  the  reversion  is  though 

some  of 
dependent   are    such  that  some  of  the  limitations  of  the  the  limita- 

will  cannot  take  effect  upon  the  reversion,  will  not  prevent  jnappro- 
the  reversion  from  passinof.  pnate  to 

■■•  °  the  rever- 

If  there  are  other  lands  besides  the  reversion  the  limi-  Bion. 
tations  inapj^lieable  to  the  reversion  will  be  referred  to 
the  other  lands  reddendo  singula  sivguHs.  Doe  d.  Earl 
Cholmondelcij  v.  Weatherby,  11  East,  322  ;  William  d. 
Hughes  v.  Thomas,  12  East,  141  ;  Freeman  v.  Lul:e  of 
Chandos,  Cowp.  303;  Doe  d.  Nethcrcote  v.  Bartlc,  5  B. 
&  Aid.  492  ;  Morris  v.  Lloyel,  33  L.  J.  Ex.  202. 

And  under  this  head  would  come  all  Avills  since  the 
Wills  Act,  where  such  of  the  limitations  as  can  never  take 
effect  upon  the  reversion  may  be  looked  upon  as  intended 
to  operate  upon  after-acquired  lands. 

And  even  if  there  are  no  other  lands  the  reversion  will 
pass  if  some  of  the  limitations  of  the  will  are  applicable 
to  it.  Church  v.  Mundy,  12  Ves.  420;  Teiment  v.  Tcn- 
nenf,  Dru.  temp.  Sugden,  101 ;  1  Jo.  &  Lat.  379  ;  Ford  v. 
Ford,  0  Ha.  480 ;  Boe  d.  James  v.  Avis,  4  T.  R.  005. 
Goodtitle  d.  Daniel  v.  Miles,  0  East,  494,  must  be  con- 
sidered overruled. 

4.  If,  however,  none  of  the  limitations  of  the  will  could  Whether  a 

.  reversion 

take  eitect  upon  tlio  reversion,  there  seems  no  reason  for  passes  if  all 

supposing  the  reversion  would  pass.     Tennent  v.  Tcnnent,  ticfiisTre*" 

supra,  is  not  contra,  since  the  devise  of  the  reversion  was  inappro- 
priate. 

capable  of  taking  effect  so  far  as  the  life  interest  given  to 
R.  was  concerned.  Goodtitle  d.  Daniel  v.  Miles,  supra, 
seems  to  have  been  decided  upon  this  principle,  though 
the  facts  did  not  justify  its  application. 

5.  And,  of  course,  the  reversion  will  not  pass  if  the  tes- 
tator expressly  treats  it  as  undisposed  of  by  his  will ;  if, 
for  instance,  he   treats  the    estates    in  which    he   has    a 

M  2 
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reversion  as  descendible  on  failure  of  the  prior  limita- 
tions.    Strong  v.  Teatt,  2  Burr.  912;  3  B.  P.  C.  219. 

III.  Leaseholds  for  Lives. 

Leaseholds      The   Same  rules  are  applicable  to  leaseholds  for  lives, 
for  lives. 

which,  being  freehold  interests,  pass  under  a  general 
devise  though  some  of  the  limitations  are  inapplicable. 
Fitzroij  V.  Howard,  3  Russ.  225 ;  Weigall  v.  Broome,  G 
Sim.  99. 

IV.  Copyholds. 

Coi:)yholds.  By  the  statute  .5.5  Geo.  3,  c.  192,  and  sections  3  and  4 
of  the  Wills  Act,  copyholds,  whether  surrendered  to  the 
use  of  the  will  or  not,  pass  by  a  general  devise.  Doe  d. 
Clarke  v.  Ludlam,  7  Bing.  275;  5  IVEoo.  &  P.  48. 

The  effect  of  section  3  of  the  Wills  Act  is  only  to 
dispense  with  the  necessity  for  a  surrender,  and  not  to 
convey  the  estate  into  the  devisee  without  admission. 
The  estate  therefore  remains  in  the  customary  heir  till 
admittance.  Garland  v.  Mead,  L.  P.  6  Q.  B.  441. 
Equitable  Before  the  statute  of  55  Geo.  3,  equitable  estates  of 
copyholds  copyholds  which  could  not  be  surrendered  could  be  de- 
vised by  words  of  direct  reference:  Allen  v.  Poulton, 
1  Ves.  sen.  121  ;  but  they  did  not  pass  by  a  general 
devise  of  lands;  but  now,  as  the  evidence  of  intention  to 
pass  copyholds  inferred  from  a  surrender  is  unnecessary, 
it  seems  they  would  pass  under  a  general  devise.  See 
per  Lord  Cranworth,  in  Torre  v.  Broume,  5  H.  L.  555, 
574. 

And  by  the  effect  of  the  3rd  section  of  the  Wills  Act,  a 
general  devise  of  lands  will  pass  copyholds,  freed  from  the 
widow's  right  to  freebench,  as  such  right  would  have  been 
barred  prior  to  the  passing  of  that  section  by  a  surrender. 
Lacey  v.  Hill,  19  Eq.  346. 
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V.  Leaseholds  for  Yeaks. 

A  general  devise  of  lands  before  the  Wills  Act   docs  Leaseholds 
not  carry  leaseholds  for  years  if  there  are  any  freeholds :  befi.re  the 
on  the  other  hand,  if   there  are  no  freeholds,  leaseholds 
may  pass.     Rose  v.  Bartlett,  Cro.  Car.  292  ;  Thompson  v. 
Laivleij,  2  B.  &  P.  303  ;  Gully  v.  Davis,  10  Eq.  562. 

Leaseholds  will,  however,  pass    under   the   description  Words  of 

■1         1  1  •    1       1  ,,     ^  ,         ^  •        ^  ^  desoription 

lands  which  the  testator      then  stood  seised  or  possessetl  applicable 
of,  or  in  any  way  interested    in."     Addis  v.  Clement,  2  ^^^l^'^''' 
V.  W.  4.5G. 

The  word  possessed  is  the  important  word,  and  lease- 
holds have  been  held  not  to  pass  under  a  similar  devise 
without  the  word  possessed.  Pistol  v.  Biccardson,  2  P.  W. 
459  n. ;  Davis  v.  Gihhs,  3  P.  W.  26. 

The  word  farm  Avill  pass  a  leasehold  as  well  as  a  free-  Farm, 
hold  portion,  unless  it  is  restricted  by  the  addition  of  "  all 
other  my  freehold  lands."    Lane  v.  Stanhope,  G  T.  R.  345; 
Arhellw.  Fletcher,  10  Sim.  299  ;  Holmes  v.  Sayer  Milward, 
47  L.  J.  Ch.  522.     See  ante,  p.  97. 

So,  too,  land  held  on  lease  and  attached  to  a  freehohl 
house,  passes  under  "  messuages  or  tenements  with  the 
appurtenances."  Hohson  v.  Blackburn,  1  M.  &  K.  571 ; 
Doe  V.  Martin,  2  VV.  Bl.  1148. 

And  leaseholds  pass  where  the  devise  is  to  certain 
persons  to  hold  for  ever,  or  otherwise  according  to  the 
natures  and  tenures  thereof.  Hartley  v.  Hurlc,  5  Ves. 
540 ;  Sivift  v.  Swift,  1  D.  F.  &  J.  160. 

The  same  result  follows  if  the  lands  are  described  by 
acreage,  which  can  only  be  satisfied  by  including  leaseholds. 
Goodman  v.  Eduxirds,  2  M.  &  K.  759. 

Since    the  Wills    Act,    however,  leaseholds  pass  under  General 
a   general    devise    of    lands    unless    there    is    a    contrary  gi„ce  the 
intention.  ^^'^^'^  ^^■*- 
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Contrary  Sucli  a  Contrary  intention  is  not  shown  by  the  fact 
intention.  _  _  -^ 

that  the  "  lands  "  in  question  are  devised  in  strict  settle- 
ment without  any  provision  to  prevent  the  leaseholds 
from  vesting  indefeasibly  in  the  first  tenant  in  tail  at  his 
birth.  Wilson  v.  Eden,  11  B.  237,  5  Ex.  752,  14  B.  317, 
18  Q.  B.  474,  16  B.  153. 

But  if  there  is  a  direction  to  accumulate  the  rents  and 
profits  during  the  minority  of  a  tenant  for  life  or  in  tail, 
and  if  he  attains  twenty-one  to  pay  the  accumulations  to 
him,  or  if  he  dies  under  twenty-one  to  invest  them  in 
freehold  land,  to  be  settled  to  the  same  uses — a  direc- 
tion inconsistent  with  the  absolute  vesting  of  the  lease- 
holds in  a  tenant  in  tail  at  birth, — and  a  power  of  selling 
the  "  lands "  and  investing  the  proceeds  in  leaseholds, 
to  be  settled  upon  the  same  trusts,  but  so  that  they  shall 
not  vest  in  any  tenant  in  tail  dying  under  twenty-one, 
and  there  is  a  gift  of  the  residuary  personal  estate  upon 
trusts  corresponding  with  the  uses  of  the  devised  lands 
Avith  the  same  proviso  against  absolute  vesting,  the 
testator  by  the  provisions  against  the  vesting  of  lease- 
holds in  any  tenant  in  tail  dying  under  twenty-one  shows 
that  he  would  have  inserted  similar  provisions  in  the 
devise  of  the  "  lands,"  unless  he  had  intended  leaseholds 
not  to  pass  under  that  name.     Presco/t  v.  Barker,  L.  R. 

9  Ch.  174. 

Leaseholds      A  devise  of  "  freehold  "  lands,  or  of  "  real "  estate  is 

•will  not 

pass  under  not  affected  by  the  24th  section  of  the  Wills  Act.  Stone 
fre^ehol?  ^-  Greening,  13  Sim.  390;  Emuss  v.  Smith,  2  De  G.  & 
lands  or      gni.  722  ;  Turner  v.  Turner,  21  L.  J.  Ch.  843. 

TGBii  estate* 

Under  such  a  devise,  therefore,  leaseholds  will  pass  only 
if  there  are  no  freeholds.  Bay  v.  Trig,  1  P.  W.  286  ;  Doe 
d.  Dunning  v.  Chv.nstoun,  7  AT.  &  W.  1 ;   Gidly  v.  Davis, 

10  Eq.  562. 

In  this  respect  the  Wills  Act,  since  which  after-acquired 
freeholds  might  pass,   will  not  prevent   leaseholds  from 


MORTGAGES.  167 

passing  where  there  are  no  freeholds.  Kelson  v.  Ho2jVinf<, 
21  L.  J.  Ch.  410 ;  Gully  v.  Davis,  10  Eq.  562 ;  Moasc  v. 
White,  3  Ch.  D.  763. 

And  where  the  testator  was  possessed  of  a  leasehold 
interest,  and  also  of  the  reversion  in  foe  from  the  expi- 
ration of  three  years  after  the  end  of  the  term  in  certain 
premises,  the  whole  interest  has  been  held  to  pass  imder 
the  word  freehold.     Matthews  v.  Matthews,  4  Eq.  278. 

VI.  Beneficial  Interest  in  a  Mortgage. 

A    general    devise    of    lands    will   not   without   more  Beneficial 
pass    the    beneficial    interest  in  a  mortgage.     Strode    v.  ^  ^^^j.^. 
Russell,  2  Vern.  621,    624  ;    Cashorne  v.  Scarfe,  1  Atk.  S^^e. 
605;    see  2   J.   &   W.   194.     See   Martin   d.   Weston  v. 
Moivlin,  2  Burr.  969,  where  the  testator  was  mortgagee 
in  possession. 

But  a  devise  of  particular  lands  of  which  the  testator 
is  only  mortgagee  to  several  persons  in  succession,  would, 
it  seems,  pass  the  beneficial  interest,  as  something  was 
clearly  intended  to  pass,  and  the  limitations  are  inappro- 
priate to  a  devise  of  the  mere  legal  estate.  Woodhouse  v. 
Meredith,  1  Mer.  450.  See,  too,  Knollys  v.  Shepherd,  1 
J.  &  W.  499 ;  Clarke  v.  Abbott,  Barn.  Ch.  457,  4GL 

Where  the  testator  was  owner  in  fee  of  a  house  subject 
to  a  lease,  and  at  the  same  time  mortgagee  of  the  lease, 
the  mortgage  debt  was  held  not  to  pass  by  a  devise  of 
"my  freehold  house."  Boven  v.  Barlow,  11  Eq.  454; 
8  Ch.  171. 

Rent  charges  upon  a  house  which  were  conveyed  on 
the  occasion  of  the  purchase  by  the  testator  of  the  lease 
to  a  trustee  for  him,  would  probably  pass  by  a  devise  of 
the  house.  Vallance  v.  Vallance,  2  IST.  R.  229;  see 
Wilhes  V.  Collin,  8  Eq.  338 ;  Sivhifen  v.  Swinfen,  29  B. 
199,  204. 
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VII.  Trust  and  Mortgage  Estates. 

A  general  devise  to  a  person  absolutely  without 
more  will  pass  the  legal  estate  in  property  of  which  the 
testator  is  trustee  or  mortgagee.  Lord  Brayhrohe  v. 
Inskip,  8  Ves.  417. 

There  is,  however,  a  distinction  between  cases  where 
the  testator  is  mortgagee  in  trust,  and  where  he  is  also 
beneficially  entitled  to  the  mortgage  money. 

1.  Where  the  testator  has  the  legal  estate  in  a  mort- 
gage, and  the  beneficial  interest  is  also  vested  in  him,  the 
legal  estate  passes  under  a  gift  of  "  all  the  rest  of  my 
real  and  personal  estate  to  A.  for  her  o-wn  use  and 
benefit,"  though  there  may  be  a  charge  of  debts.  Re 
Stevens'  Will,  6  Eq.  597.  In  such  a  case  it  is  reasonable 
to  suppose  that  the  beneficial  ownership  and  the  legal 
estate  were  meant  to  go  together. 

If  the  devise  is  to  trustees,  subject  to  a  charge  of  debts, 
apparently  the  legal  estate  would  not  pass,  the  argument 
from  the  convenience  of  uniting  the  legal  estate  with  the 
beneficial  interest  being  away.    JRe  Horsfell,  M'C.  &  Y.  292. 

This  is  d  fortiori  the  case  where  the  devise  is  to 
trustees  subject  to  the  payment  of  delfts  upon  trusts  inap- 
plicable to  the  legal  estate.  See  Packman  v.  Moss,  1  Ch. 
D.  215,  where  the  testator  was  beneficially  interested  in 
a  moiety  of  the  equity  of  redemption. 

But  if  the  trustees  are  directed  to  get  in  debts  due  on 
any  security,  they  take  the  legal  estate.  Be  Arrowsmitlts 
Trusts,  6  W.  R  642. 

The  legal  estate  will  not  pass  where  the  devise  is  after 
payment  of  debts  to  two  persons  as  tenants  in  common. 
Doe  d.  Roylance  \.  Light  foot,  8  M.  &  W.  553. 

Or  where  it  is  to  several  persons  in  definite  shares,  though 
not  subject  to  debts.     Martin  v.  Laverton,  9  Eq.  5G3. 
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Or  where  it  is  to   au    indefinite    class,  as   tenants   in 
common.     Re  Finney's  Estate,  3  Giff.  465. 

2.  Mere  trust  estates  will  not  be  prevented  from  passing  '^^^^f  *''"■'** 
\uider  a  general  devise  by  words  of  benefit  superadded. 
Bainhi-idge  v.  Lord  Ashburton,  2  Y.  &  C.  Ex.  347  ;  Sharj:)''- 
V.  Sharjoe,  12  Jur.  398;   Letvis  v.  Matthews,  L.  R.  2  Eq. 
177  ;  and  see  Ex  2^('.rte  Shaiv,  8  Sim.  159. 

But  they  will  not  pass  if  there  is  a  charge  of  debts,  Charge  of 
whether  by  express  words  or  by  implication  from  a  resi- 
duary devise  where  legacies  have  been  previously  given. 
Doe  d.  Reade  v.  Reade,  8  T.  R  118 ;  DuJ^e  of  Leeds  v. 
Mundaij,  3  Ves.  348 ;  Hope  v.  Liddell,  21  B.  183 ;  In  re 
Bellls'  Trusts,  5  Ch.  D.  .504.  See,  however,  In  re  Broivn 
&  Sihly,  3  Ch.  D.  15G. 

Nor  where  the  devise  is  on  trust  for  sale.     Ex  parte  Trust  for 
Marshall,    9    Sim.     555;     Re     CaiUley,    17    Jnr.     124; 
Morley's   Will,  10  Ha.  293  ;  In  re  Smith's  Estate,  4  Ch. 
D.  70. 

Nor  wdiere   the  devise  is  to  uses  in  strict  settlement. 
Thompson  v.  Grant,  4  Mad.  438. 

As  to  whether  a  devise  to  the  separate  use  will  prevent  Separate 
trust   estates   from   passing,  see  Llndsell  v.  ThacJcer,  12 
Sim.  178. 

3.  Where  a  testator  has  contracted  to  sell  real  estate.  Construc- 
tive trust, 
so  that  he  is  a  constructive  trustee  of  the  legal  estate,  it 

will  pass  under  a  devise  of  trust  estates,  and  not  under  a 

general  devise  upon  trust  for  sale.     Lysaght  v.  Edivards, 

2  Ch.  D.  499.     Purser  v.  Darhy,  4  K.  &  J.  41,  only  decides 

that  where  the  estate  contracted  to  be  sold  is  specifically 

devised   it    is    excepted    from  a   general  devise    of   trust 

estates. 

If  there  is  no  devise  of  trust  estates,  the  legal  estate  in 

lands    contracted    to   be  sold   will  pass    under   a   general 

devise  of  real  and  personal  estate  upon  trust  to  get  in  and 

dispose  of  the  personalty,  the  legal  estate  being  required 
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or  the  purpose  of  the  trust.  Wall  v.  Brujld,  1  J.  &  "\V. 
494 ;  Lysaght  v.  Edwards,  2  Ch.  D.  499,  515. 

But  it  will  not  if  the  devise  is  to  tenants  in  common 
with  limitations  over.  Tliirth  v.  Vaughan,  24  L.  T.  5  ; 
2  W.  E.  632. 

A  devise  of  mortgaged  estates  on  trust  to  get  in  the 
mortgage  debts  will  not  pass  a  legal  estate  which  has 
descended  to  the  testator  as  heir  of  a  deceased  mortgagee. 
Ex  parte  Morgan,  10  Ves.  100. 

YIII.  The   Operation   of  a  Gift  in  General  Terms 
UPON  Powers. 

Effect  of  .a       Tn  wiUs  before  the  Wills  Act  a  general  devise  will  not, 

vise  on       ^^  ^  rule,  Carry  lands  over  which  the  testator  has  a  general 

forTthe^^'  pow^r  ^^  appointment.     Hoste  v.  Blachman,  6  Mad.  190; 

Wills  Act.  Roake  V.  Denn,  4  Bl.  N.  S.  1. 

But  the  lands  subject  to  the  power  will  pass : 

As  regards      If  there  is  a  clear  disposition  of  land,  and  the  testator 
rG3)ltv 

has  at  the  time  no  other  lands.  Standen  v.  Standen,  2 
Ves.  jun.  589;  6  B.  P.  C.  193;  Dennv.Roahe,  G  Bing. 
475  ;  5  B.  &  C.  732. 

But  there  must  be  a  clear  disposition  of  lands,  and  not 
merely  such  general  words  as  estate  or  property,  though 
they  would  be  sufficient  to  pass  the  proper  lands  of  the 
testator.  Jones  v.  Curry,  1  Sw.  66;  Evans  v.  Evans, 
23  B.  1. 

The  land  subject  to  the  power  is  allowed  to  pass  only 
in  order  to  give  effect  to  the  words  of  the  will,  and  not 
because  the  testator  has  shown  an  intention  to  execute 
the  power,  and  therefore  only  so  much  of  the  land  subject 
to  the  power  will  be  allowed  to  pass  as  is  sufficient  to  give 
effect  to  the  words  of  the  will.  Thus,  if  a  testator  has 
freeholds  and  a  power  of  appointment  over  freeholds  and 
copyholds,  a  devise  of  his  freeholds   and  copyholds  will 
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pass  only  the  copyholds  and  not  the  freeholds  subject  to 
the  power.  Lev/is  v.  LleiveUyn,  T.  ct  R.  104;  Xapier  v. 
Fapier,  1  Sim.  28. 

Bat  a  gift  of  real  and  personal  estate  where  the 
testator  has  no  real  estate,  but  has  a  power  of  appointing 
real  and  personal  estate,  will  pass  both  the  real  and 
personal  estate  subject  to  the  power.  Standen  v.  Standen, 
2  Yes.  jun.  589;  6  B.  P.  C.  193. 

Where  a  testator  has  power  to  devise  lands,  and  at 
the  same  time  to  appoint  a  sum  charged  upon  the 
land,  a  general  devise,  whether  before  or  since  the  Wills 
Act,  will  not  operate  as  an  appointment  of  the  sum  so 
charged.     Cliford  v.  Cliprd,  9  Ha.  675. 

These   rules   are    not   applicable   to   personalty,   since,  As  regards 

•    1  1         •  c     ^        ^  personalty. 

though  the  testator  might  not  at  the  time  of  the  bequest 
have  possessed  any  property  but  that  subject  to  the  power 
which  could  have  passed  under  the  bequest,  it  would 
have  been  effectual  with  regard  to  after-acquired  property. 

Therefore,  if  there  is  at  the  testator's  death  any  property 
upon  which  the  words  of  general  gift  can  take  effect,  the 
power  will  not  be  executed.  Jones  v.  Curry,  1  Sw.  GG  ; 
Langham  v.  Kenny,  3  Ves.  467;  Croft  v.  8lee,  4  Yes.  60  ; 
Bradley  v.  Westcott,  13  Yes.  445  ;  Biicldand.  v.  Barton,  2 
H.  Bl.  136  ;  Jones  v.  Tucker,  2  Mer.  533. 

It  is  slso  said  that  even  if  there  be  at  the  testator's  death  If  at  his 

,  .   ,      ,  death  the 

no  other  property  upon  which  the  general  words  can  operate,  testator 
the  power  will  nevertheless  not  be  executed.     In  all  the  perty"but°" 
cases,  however,  cited  in  support  of  this  proposition,  there  ^^^^  ®"'^' 

JGCti  to    tiil6 

was  some  property  besides  that  subject  to  the  power.     iSee  power. 
supra.     In  Jones  v.  Tucker,  supra,  which  goes  nearest  to 
the  point,  there  were  apparently  arrears  of  rent  due  to  the 
testatrix  at  the  time  of  her  death  ;  and  see  Huniphery  v, 
Humphcry,  W.  N.  1877,  44;  36  L.  T.  N.  S.  90. 

On  the  other  hand,  a  power  vested  in  a  married  woman 
has  been  held  to  be  executed  by  a  general  gift  in  her  will 
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when  there  was  nothing  else  at  her  death  upon  which  the 

gift   could   operate  (see  post),  and  there  seems  to  be  no 

apparent  reason  why  married  women  should  in  this  respect 

differ  from  other  persons. 

Power  _  With  regard  to  realty,  it  is  clear  that  where  a  married 

vested  ma 

married      woman  has  a  power  to  appoint  realty,  a  general  devise  of 

lier  real  and  personal  property  will  pass  the  estate  subject 

to  the  power,  there  being  nothing  else  upon  which  the 

devise  can  operate.     Cnrfeis  v.  Kenrich,  3  M.  &  W.  461  ; 

9  Sim.  443 ;  Churchill  v.  DihUn,  9  Sim.  447  n. 

Where  the  property  subject  to  the  power  is  personalty, 

the  cases  go  to  this  : 

1.  Where  a  married  woman  has  a  power  of  appoint- 
ment, and  no  other  property  at  the  date  of  the  will, 
but  at  her  death  there  is  some  separate  estate  upon 
which  the  will  can  operate,  a  general  gift  will  not 
execute  the  power.  Lovell  v.  Knight,  2  Sim.  27-5,  affirmed 
on  appeal.  Lempriere  v.  Valpy,  5  Sim.  108  ;  Evans  v. 
Evcms,  23  B.  1. 

2.  But  if  at  her  death  there  is  nothing  upon  v/hich  the 
will  can  take  effect,  the  power  will  be  executed.  Shelford 
V.  AcJand,23  B.  10,  where,  however,  the  will  was  since  the 
Wills  Act.  A.-G.  V.  Wilinson,  L.  H.  2  Eq.  816.  But  qu. 
whether  this  would  be  the  case  with  the  will  of  a  testator ; 
see  supra. 

In  wills  With  regard  to  personaltv,  therefore,  as  also  to  realtv 

before  the        i  .  i  •  ,         •  i  "•         i  .  "  ' 

Wills  Act,  Where  the  case  is  not  withm  the  exception  above  men- 
cafes^'o?"  tioned,  in  wills  before  the  Wills  Act,  in  order  to  execute  a 
special       general  power,  there  must  be  a  reference  either  to  the 

powers, 

there  must  power  or  to  the  property  subject  to  the  power, 
ence  to  the      ■^^'^  ^^^^  Same  is  the  case  with  special  powers,  whether 
P^J""^°J*«  before  or  since  the  Wills  Act.     Wihihore  v.  Gregory,  12 
perty  sub-  Eq.  482  ;  Harvey  v.  Harvey,  23  W.  R.  478. 

ject  to  the         ,,,,  ,  . 

power.  >  V  here  the  power  is  referred  to  and  only  a  portion  of 

the  fund  subject  to  the  power  is  specifically  given,  the  rest 
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Avill  pass  under  a  general  gift  of  the  residue.  Re  Comber^s 
Trust,  14  W.  K  172. 

1.  What  is  a  sufficient  reference  to  a  power.  "^v^^*  i^  * 

^  .        sumcient 

A  ratification  of  the  trusts  of  the  settlement  creating  reference 

a  power  is  no  evidence  of  an  intention  to  execute  the  power,  power. 

Be  Bincjloes  Trust,  20  L.  T.  N.  S.  58. 

A  recital  that  a  person  is  entitled  to  certain  funds,  over 
which  the  testator  has  a  power  of  appointment,  will  not 
amount  to  an  execution  of  the  power  in  favour  of  that 
person.  Pennefather  y.Pennefather,  I.  R.  7  Eq.  300;  see 
Lees  V.  Lees,  I.  R.  5  Eq.  549 ;  see  In  re  WalsKs  Trusts, 
1  L.  R.  Ir.  320. 

A  reference  to  a  power  as  contained  in  a  settlement  of 
1819,  when  the  power  was,  in  fact,  contained  in  a  resettle- 
ment of  1839,  has  been  held  a  sufficient  reference.  Re 
Wilrnot,  9  B.  644. 

Probably  words  referring  to  property   over  which   the  General 

1  T  •  '!  Ill  ti'    •  L     powers. 

testator  has  any  disposmg  power,  would  be  sumcient  to 
execute  a  general  power  of  appointment.  See  Thornton  v. 
Thornton,  20  Eq.  599 ;  Goohe  v.  Cunliffc,  17  Q.  B.  245. 

If  the  poAver  is  a  special  poAver,  Avhere  there  are  Special 
Avords  large  enough  to  include  everything  belonging  to  the 
testator,  the  additional  Avords,  "  or  over  Avhich  I  have  any 
poAver  of  disposition  or  control,"  may  be  referred  to  a  special 
power  if  all  the  objects  of  the  poAver  are  included  in  the 
gift,  though  the  interest  given  may  be  larger  than  the  poAver 
justifies,  or  though  persons  not  objects  of  the  poAver  may 
be  included  as  Avell.  Pidgely  v.  Pidgely,  1  Coll.  255 ; 
III  re  Teapes  Trusts,  16  Eq.  442  ;  see  Bruce  v.  Bruce,  11 
Eq.  371  ;  Bulteel  \.  Plummer,  6  Cli.  IGO. 

This,  hoAvever,  does  not  apply  to  a  poAver  created  after  Tower 

created 

the  date  of  the  Avill,  though  the  Avill  may  be  subsequently  after  the 
republished.     Hope  v.  Hope,  5  Giff.  13.  wliL° 

A  devise  of  j^roperty  over  Avhicli  the  testator  has  any  ''  Bene- 
"  beneficial "  power  Avill  not  execute  a  special  poAVcr  if  the  power. 
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devise  is  in  excess  of  the  power.     Ames  y.  Cadogan,  12 
Ch.  D.  808. 

AVhen  there  is  a  reference  to  the  power  either  in  direct 
terms  or  because  there  is  nothing  else  to  which  the  tes- 
tator's words  can  apply,  the  fact  that  the  property  is 
described  as  "  my  property  "  will  not  exclude  the  property 
subject  to  the  power  from  passing.  Harvey  v.  Stracey, 
1  Dr.  73,  115 ;  Bailey  v.  Lloyd,  5  Russ.  330. 

Nor  will  the  fact  that  the  bequest  is  made  subject  to 
the  testator's  debts,  though  the  power  may  be  a  special 
power,  where  there  is  other  property  to  which  the  charge 
of  debts  can  appl3^  Bailey  v.  Lloyd,  5  Russ.  330 ;  Cou'x 
V.  Foster,  1  J.  &  H.  30 ;  Ferrier  v.  Jay,  10  Eq.  550 ;  Ln 
re  Teai^e's  Trusts,  16  Eq.  442.  Clogstoun  v.  Walcott,  13 
Sim.  523,  is  no  longer  law. 

Whether  a  gift  of  property  "  over  which  I  have  any 
disposing  power  "  without  more  will  include  property  over 
Avhich  the  testator  has  a  special  power  of  appointment 
seems  doubtful. 

It  will  not  if  there  is  an  intention  not  to  execute  the 
power.     Cool-e  v.  Cunlife,  17  Q.  B.  245. 

In  Thornton  v.  Thornton,  20  Eq.  599,  a  gift  of  "  all  my 
property  over  which  I  have  any  disposing  power"  to  the 
testator's  wife  for  life  and  then  to  his  children,  and  in 
default  of  children  to  his  wife's  brothers  and  sisters,  was 
hek],  reddendo  singula  singulis,  to  execute  two  powers  of 
appointment — one  in  favour  of  the  testator's  wife,  the 
other  of  his  children. 

And  where  under  a  non-exclusive  power  exercised  prior 
to  the  passing  of  the  statute,  37  &  38  Yict.  c.  37,  tlic 
testatrix  gave  legacies  to  three  of  the  objects  of  the 
powder,  and  then  gave  all  the  residue  of  her  property  of 
whatever  kind,  and  over  which  she  had  any  power  of  ap- 
pointment, to  the  other  objects  of  the  power,  the  power 
was  held  well  executed,  the  legacies  to  the  objects  of  the 
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power  being  charged  on  the  residue.     Galnsford  v.  Dunn, 
17  Eq.  405. 

So,  too,  where  legacies  are  given  to  the  objects  of  a 
power  and  the  fund  is  then  appointed  to  a  person  not  an 
object  of  the  power,  subject  to  the  legacies,  the  gift  of 
the  legacies  operates  as  an  appointment  2>ro  tantu.  Disney 
V.  Crosse,  L.  R.  2  Eq.  592. 

2.  Or  again,  a  gift  of  the  property  subject  to  the  power  Reference 
without  reference  to  the  power  is  sufficient  to  show  an  sub[ect*^to^ 
intention  to  execute  the  power.  power. 

But  there  must  be  no  doubt  on  the  face  of  the  will  that  Theremust 
the  testator  is  referring  to  some  specific  fund  in  exist-  ence  to  a 
ence  at  the  time  of  making  the  will.  fund^*^ 

Therefore,  the  fact  that  property  of  the  same  kind  as 
that  subject  to  the  power  is  given  merely  in  general  terms 
— as,  for  instance,  some  particular  kind  of  stock — will  not 
execute  the  power,  since  the  gift  Avould  be  satisfied  by 
purchasing  the  stock  in  question.  Wehh  v.  Honnor,  1  J.  & 
W.  352;  Mattingley's  Trusts,  2  J.  &  H.  427. 

Nor  will  the  fact  that  legacies  are  given  equal  in  amount 
to  the  fund  subject  to  the  power.  Jones  v.  Tucker,  2  Mer. 
533 ;  Davies  v.  Thorns,  3  De  G.  &  S.  3-17 ;  Forbes  v.  Ball, 
3  Mer.  437,  is  exjDlained  in  Davies  v.  Thorns. 

Nor  that  legacies  are  given  largely  in  excess  of  the 
testator's  estate,  unless  the  property  subject  to  the 
power  is  included  in  it.  Lou-e  v.  Pennington,  10  L.  J. 
Ch.  83. 

The  bequest  of  certain  specific  articles  subject  to  the 
power  will  not  be  sufficient  to  make  the  rest  of  the 
property  subject  to  the  power  pass  by  general  words. 
Hughes  v.  Turner,  3  M.  &  K.  6GG. 

On  the  other  hand  where  the  testator  uses  words  show- 
ing that  he  is  disposing  of  a  sjDCcific  fund,  the  power  will 
be  executed.  Loivndes  v.  Lotvncles,  1  Y.  «&:;  J.  445  ;  Sayer 
V.  Sayer,  7  Ha.  381 ;  3  Mac.  &  G.  607 ;  Rool-e  v.  Roolr,  2 
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Dr.  &  S.  38 ;  David's  Trusts,  Johns.  495 ;  Grahuicke's 
Trusts,  L.  R.  1  Eq.  176 ;  Fletcher  v.  Fletcher,  7  L.  K.  Ir.  40. 
And  tliis  is  the  case  though  some  of  the  persons  in 
whose  favour  the  power  is  exercised  are  incapable  of 
taking.  Gratwiche's  Trusts,  supra  ;  Bruce  v.  Bruce,  11 
Eq.  371. 

Where  a  specific  fund  is  referred  to,  the  fact  that  the 
fund  subject  to  the  power  is  misdescribcd,  or  that  the 
donee  purports  to  appoint  under  a  different  power,  makes 
no  difference.  Mackinley  v.  Sison,  8  Sim.  561 ;  Bruce  v. 
Bruce,  11  Eq.  371. 

In  the  same  way,  where  a  portion  of  the  property  sub- 
ject to  the  power  is  excepted  out  of  a  general  gift,  the 
rest  of  the  property  subject  to  the  power  passes.  Walter 
Y.  3IacMe,4<  Russ.  76;  RcuIy.  Reid,  25  B.  469. 

Where  the  power  was  a  special  power  and  the  tes- 
tator gave  legacies  out  of  the  funds  subject  to  the  power, 
and  then  gave  the  residue  of  his  property  "after  pay- 
ment of  the  legacies  "  to  the  objects  of  the  power,  the 
residue  was  held  to  include  the  property  subject  to  the 
power.     Elliott  v.  Elliott,  15  Sim.  321. 

But  a  mere  gift  of  the  "  residue  of  my  personal  estate 
and  effects  "  to  an  object  of  the  power  would  not  have  this 
effect.     Butler  v.  Gray,  5  Ch.  26. 

An  express  disposition  of  property  settled  subject  to  a 

power  of  revocation  and  new  appointment  may  have   the 

effect   of   exercising   the   power  of   revocation.     Quin  v. 

Armstrong,  I.  R.  11  Eq.  161. 

Effect  of         Section  27  of  the  Wills  Act  enacts  that  a  general  devise 

sectrof  the  ^^  ^^'^  ^'^^  estate  of  the  testator,  or  of  the  real  estate  of 

Wills  Act  ^|jg  testator  in   any  place  or  in  the    occupation    of   anv 

on  general  .... 

powers.  person  mentioned  in  his  will  or  otherwise  described  in  a 
general  manner,  shall  be  construed  to  include  any  real 
estate  or  any  real  estate  to  which  such  description  shall 
extend  (as  the  case  may  be)  wliich  he  may  have  ]>ower  to 
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appoint,   in  any  manner  he   may  think  proper,  unless  a 

contrary  intention  shall  appear  by  the  will. 

A  general  devise  or  bequest  will  not,  under  this  section,  Power  of 
„  .  ,  .     .  ^   revocation, 

execute    a   power    oi    revocation    and    new    appomtment. 

Pomfret  v.  Perring,   18   B.    618 ;    5   D.  M.   &  G.  775  ; 

Palmer  v.  Newell,  20  B.  32. 

A  power  to  appoint  by  will  only  is  a  general  power  Testamen- 
witlain  the  section.  Re  Poivell's  Trust,  18  W.  R.  228  ;  ^^^^P"^'^'^- 
89  L.  J.  Ch.  188. 

Special    powers   are  of   course  not  within  the  section.  Special 
Wildhore  v.  Gregory,  12  Eq.  482;  Huviphery  v.  Humphenj, 
36  L.  T.  N.  S.  90. 

The  fact  that  the  power  is  contained  in  a  settlement 
made  by  the  testator  before  the  date  of  his  will  raises  no 
presumption  that  the  will  was  not  intended  to  execute  the 
power.  In  re  Clark's  Estate;  Maddlck  v.  Marks,  14 
Ch.  D.  422. 

A  contrary  intention    is    not  indicated    by  an    express  Contrary 

n  •  r     ^  p     i        •  •  i       intention. 

connrmation  of  the  trusts  of  the  nistrument  creatnig  the 
power,  where  there  is  anything  to  which  such  confirmation 
can  apply ;  as,  for  instance,  other  settled  property  or  prior 
trusts  of  the  property  over  which  the  testator  has  the 
power,  though  the  property  may  be  disposed  of  in  default 
of  appointment.  Lake  v.  Gurrie,  2  D,  M.  &  G.  536 ; 
Hutchin  v.  Osborne,  4  K.  &  J.  252  ;  3  De  G.  &  J.  142. 

Nor  by  the  fact  that  a  life  interest  is  given  to  a  person 
when,  if  that  person  survives  the  testator,  the  power  will 
be  gone.  Thomas  v.  Jones,  2  J.  &  H.  475 ;  1  D.  J,  & 
S.  63. 

But  it  has  been  held  that  a  gift  of  property  "  not  other- 
wise disposed  of"  does  not  execute  a  power  where  the 
property  subject  to  the  power  is  disposed  of  in  default 
of  appointment.  Moss  v.  Harter,  3  Sm.  &  G.  458,  sed 
qu.;  see  Bush  v.  Cotvan,  9  Jur.  N.  S.  429;  11  W.  R. 
395. 
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Effect  of  a 
general  be- 
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powers. 


Real  estate 
sold. 


Effect 
upon  a 
general 
power  of  1 
direction 
to  pay 
debts. 


By  the  same  27th  section  it  is  further  enacted  that  in 
like  manner  a  bequest  of  the  personal  estate  of  the  tes- 
tator, or  any  bequest  of  personal  property  described  in  a 
general  manner,  shall  be  construed  to  include  any  personal 
estate  or  any  personal  estate  to  which  such  description 
shall  extend  (as  the  case  may  be)  which  he  may  have 
power  to  appoint,  in  any  manner  he  may  think  proper,  and 
shall  operate  as  an  execution  of  such  power,  unless  a  con- 
trary intention  shall  appear  by  the  will. 

Under  this  section  a  residuary  bequest  has  been  held  to 
execute  a  power  over  real  estate  which  had  been  sold 
under  powers  of  sale  and  reinvestment  in  land,  but  had 
not,  at  the  death  of  the  testatrix,  been  reinvested. 
Chandler  \.  Pocock,  15  Ch.  D.  491.  See  In  re  Kingston  s 
Estate,  5  L.  R.  Ir.  1G9. 

And  where  a  testator  appointed  under  a  general  power 
certain  settled  estates  and  made  a  general  bequest  of 
personal  estate,  over  which  he  had  any  power  of  appoint- 
ment, it  was  held  that  the  proceeds  of  portions  of  the 
settled  estate  sold  with  his  consent  before  the  date  of  the 
will  passed  under  the  general  bequest  of  personal  estate. 
Gale  V.  Gale,  21  B.  349  ;  Blake  v.  Blake,  15  Ch.  D.  481. 

The  section  applies  as  well  to  a  general  residuary  be- 
quest as  to  a  gift  of  a  general  pecuniary  legacy.  Spooner's 
Trust,  2  Sim.  N.  S.  129 ;  Clifford  v.  Clifford,  9  Ha.  675  ; 
A.-G.  V.  Brackenhiiry,  1  H.  &  C.  782;  Haivthorn  v. 
Sheddon,  3  Sm.  &  G.  293  ;  Shelford  v.  Acland,  23  B.  10  ; 
Re  Wilkinson,  4  Ch.  587. 

A  direction  to  executors  to  pay  the  testator's  debts  out 
of  his  personal  estate  operates  as  an  execution  of  a  general 
power  in  favour  of  the  executor.  Wilday  v.  Barnett,  6 
Eq.  193. 

A  simple  direction  to  pay  debts  without  the  appoint- 
ment of  an  executor  would  have  the  same  effect.  Laing 
v.  Coivan,  24  B.  112. 
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But  the  mere  appointment  of  an  executor  would  probably 
not  be  enough.  Per  Wickens,  V.-C,  In  re  Davies'  Trusts, 
13  Eq.  166. 

By  the  combined  effect  of  sections  24  and  27,  a  general  Power 

GxcrcisGcl 

power  may  be  exercised  by  a  general  gift  in  a  will  made  by  will 
prior  to  the  instrument  creating  the  power,  and  it  is  now  vIougtoTn- 
settled  that  a  general  devise  or  bequest  executes  a  general  strument 

°  1  o  creating 

power  contained  in  a  settlement  subsequently  made  by  the  power, 
testator,  though  the  will  thereby  makes  the  whole  settle- 
ment nugatory.     Boyes  v.  Cooh,  14  Ch.  D.  53,  overruling 
In  re  Ending's  Settlement,  14  Eq.  266. 

A  subsequent  power  created  by  the  testator  will  of 
course,  d  fortiori,  be  executed  where  the  previous  will 
expressly  gives  all  property  over  which  the  testator  has 
any  power.     Patch  v.  Shore,  2  Dr.  &  Sm.  589. 

Or  where  the  will  expressly  refers  to  the  property,  which 
is  afterwards  settled  by  the  testator,  who  reserves  to  him- 
self a  power.  Stillman  v.  Weedon,  16  Sim.  26 ;  Meredyth 
V.  Meredyth,  I.  R.  5  Eq.  565 ;  Cofield  v.  Pollard,  3  Jur. 
N.  S.  1203. 

The  same  is  the  case  where  the  power,  though  existing  Contin- 
at  the  date  of  the  will,  is  then  only  contingent,  being  given  power. 
to  the  survivor  of  two  persons  of  whom  the  testator  is  one. 
Thomas  v.  Jones,  2  J.  &  H.  475 ;  1  D.  J.  &  S.  63.     See 
pp.  72,  73,  ante. 

Where  the  settlor  and  testator  Avere  the  same  person 
and  the  power  was  to  be  executed  by  a  last  will,  and  the 
testator  made  a  will  before  and  another  after  the  creation 
of  the  power,  the  latter  purporting  to  be  his  last  will,  it  was 
held  that  the  first  will  was  not  meant  to  be  an  execution 
of  the  power.     Pettlnger  v.  Ambler,  L.  R.  1  Eq.  510. 

It  does  not  appear  to  have  been  decided  that  a  mere  Power 

..„.,,  ,  ,  .  created 

general  gift  will  execute  a  poAver  subsequently  given  to  by  third 
the  testator  by  third  persons,  though  it  would   seem  to  i'*^""*""- 
follow  upon  principle. 

n2 
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But  a  general  gift  will  not  execute  a  power  given  to  the 

testator  by  the  will  of  a  person  who  survives  him.     Jones 

V.  Southall,  32  B.  31. 

Whether         An  appointment  to  executors  of  a  fund,  over  which  the 

ment'takes  testator  has  a  general  power,  takes  the  fund  away  from 

the  fund     ^^^  donees  in  default  of  appointment,  though  some  of  the 

from  the  ^  ^  '  o 

donees  in    trusts  declared  by  the  testator  may  fail   or  trusts   only 
default  of  i        p       i  i      i         i        /-r?         7      7     • 

appoint-     exhausting  part  of  the  fund  are  declared.     (JhximberLain 

^'enU^'^'^^v.  Hutchinson,  22  B.  444;  Keoiuns'  Estate,  I.  R.  1  Eq. 

372;  Brickenden  v.  Williams,  7  Eq.  310;   Wilkinsoii  y. 

Schneider,  9  Eq.  423 ;  Scriven  v.  Sanclom,  2  J.  &  H.  743; 

In  re  PinUe's  Settlement,  12  Ch.  D.  667. 

A  mere  direction  to  pay  debts  will  only  operate  as  an 
execution  of  the  power  pro  tanto,  and  will  not  make  the 
property  subject  to  the  power  part  of  the  testator's  general 
estate.     Laing  v.  Coiuan,  24  B.  112. 

Tlie  testator  may  show  that  he  did  not  intend  to  make 
the  fund  part  of  his  general  estate.  Thus,  where  the 
testatrix  was  a  married  woman  separated  from  her  husband, 
an  appointment  to  trustees  was  held  not  to  make  the  fund 
part  of  her  estate,  as  it  would  in  that  case  have  vested 
absolutely  in  her  husband,  since  being  married  she  could 
only  dispose  of  it  under  the  power,  and  therefore  all  sub- 
sequent dispositions  of  it  as  her  absolute  property  would 
have  been  void.  Hoare  v.  Osborne,  12  W.  E.  661 ;  33 
L.  J.  Ch.  .586 ;  10  Jur.  N.  S.  694 ;  the  case  is,  however,  of 
no  authority ;  see  48  L.  J.  Ch.  743,  and  3  L.  H.  Ir.  240. 

And  in  Easum  v.  Appleford,  5  M.  &  Cr.  56,  the  decision 
proceeded  on  the  ground  that  the  testatrix  distinguished 
between  her  own  property  and  that  subject  to  the  power, 
and  at  the  same  time  intended  to  leave  nothing  undisposed 
of. 

Possibly  where  the  testator  expressly  gives  the  settled 
property  for  life  only,  a  general  residuary  gift  to  the 
executors  will  not  have  the  effect  of  taking  the  fund  away 
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from  the  persons  entitled  in  default  of  api^ointnient,  so 
far  as  the  trusts  declared  of  the  residue  fail.  Bristow  v. 
SJcirroiu,  10  Eq.  1;  see  In  re  JDe  LilsTs  I'rusts,  3  L.  R.  Ir. 
232,  238. 

A  gift  of  residue  directly  to  a  donee,  and  not  through 
the  medium  of  a  trust  which,  under  the  27th  section, 
operates  as  an  appointment,  will  not  take  the  fund  subject 
to  the  power  from  the  donee  in  default  of  ai^pointment 
where  the  residuary  gift  lapses.  Re  Davies  Trusts,  13 
Eq.  1G3 ;  In  re  De  Lusi's  Trusts,  3  L.  R..  Ir.  282 ;  see,  too, 
Biddulph  V.  WUlia'ins,  1  Ch.  D.  203;  In  re  Ickeringill ; 
Hinsley  v.  Ickeringill,  29  W.  R.  .500. 

The  rule  applicable  to   personalty  applies  also  to  real  Real  estate 
estate,  subject  to  a    power,   so    that   an   appointment    tu  a  power." 
trvistees    upon  trust  for    a    person,   who  predeceases   the 
testator,  takes  the  estate  from  the  persons  entitled  in  default 
of  appointment.    In  re  VanHagen;  Sperling  \.  Rochfort, 
16  Ch.  1).  18. 

Where  a  general  power  of  appointment  over  a  fund  is  Adminis- 
executed  by  will,  the  executors  of  the  will  are  the  proper  appointed 
persons  to  administer  and  give  a  discharge  for  the  fund.  ^'^'^'^• 
In  re  Philhrich's  Trusts,  13  W.  R.  570;  34  L.  J.  Ch.  308 ; 
Hayes  v.  Oatley,  14  Eq.  1 ;  In  re  Hoskirts  Triists,  5  Ch. 
D.  229 ;  6  ih.  281. 

In  the  case  of  a  special  power  over  a  fund  vested  in 
trustees  the  testator  cannot,  without  special  authority, 
ajjpoint  new  trustees  of  the  fund  by  his  will.  The  fund 
should,  therefore,  be  administered  by  the  original  trustees. 
Busk  V,  Aldam,  19  Eq.  16. 

A    charge    upon   particular  lands  in  favour  of  certain  An  ap- 
persons  expressed  by  the  testator  to  be  made  by  virtue  of  ^ay  take 
a  particular  power  and  of  all  other  powers  enabling  him,  ^f^'^^^y 
will  operate  by  way  of  devise  upon  such  interest  as  the  devise. 
testator  has  if  the  power  is  no  longer  subsisting  at  his 
death.     Sing  v.  Leslie,  2  H.  &  M.  68. 
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CHAPTER  XX. 

RESIDUARY    BEQUESTS. 

I.  What  is  a  Residuary  Gift. 

No  par-  Such  words  as  goods,  chattels,  or  effects  will,  as  a  rule, 

words  ne-  pass  the  residuary  personalty ;  no  particular  words  are, 
TsHhe*"  however,  necessary  for  that  purpose.  Bland  v.  Lamb,  2 
residue.      J.  &  w.  399;  Heanie  v.  Wigginto7i,  6  Mad.  120;  Fleming 

V.  Burrou's,  1  Russ.  276;  Leighton  v.  Baillie,  3  M.  &  K. 

267;  In  re  Bassetfs  Estate;  Perkins  v.  Fladgate,  14  Eq. 

54. 
Doctrineof      The  question  frequently  arises  whether  words  in  them- 
ama-is^       selves  large  enough  to  pass  the  residue,  but  coupled  with 

an  enumeration  of  particular  things,  will  be  cut  dow^n  to 

pass  only  things  ejiisdem  generis  with  those  enumerated. 

Enumera-  With  regard  to  the  meaning  of  et  ccctera  following  an 
tion  of  par-  .  -/^t-  •  i  ii-i 

ticulars       enumeration  of  specific  things,  no  precise  rule  can  be  laid 

fo^Uowed  ^Q^y^^  r^Y^Q  tendency  of  the  most  recent  cases  is  to  give 
aetera.       ^\^q  word  the  widest  possible  meaning,  so  that  it  would 

pass  even  real  estate.     Cliapman  v.  Chapman,  4  Ch.  D. 

800 ;  Midlally  v.  Walsh,  3  L.  R.  Ir.  244. 

On  the  other  hand,  in  some  of  the  earlier  cases  et  coitera 

following  an  enumeration  of  particulars  has  been  confined 

to   things    ejusdem   generis.      Marquis   of  Hertford    v. 

Lowther,  7  B.  1;  Newman  v.  Neivman,  26  B.  220;  Barnahy 

V.  Tassell,  11  Eq.  363. 
Large  Where  there  are  comprehensive  words  follow^ed  by  an 
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enumeration  of  particulars,  an  et  ccctera  will  not  restrict  words  fol- 
lowed by 
the  meaning  of   the  large  words.      Kendall   v.  Kendall,  an  enu- 

4  Russ.  360 ;  Gover  v.  Davis,  29  B.  222.  "rpanku- 

Large  words,  such  as  goods,  chattels  or  effects,  when  ^*^®- 
they  are  followed  by  an  enumeration  of  particulars,  will 
not  be  limited  to  things  ejusdem  generis.  Fisher  v.  Hep- 
burn, 14  B.  627;  Patterson  v.  Huddart,  17  B.  210;  Ellis 
V.  Selbij,  7  Sim.  352  ;  1  M.  &  Cr.  286  ;  Swinfen  v.  Sivinfen, 
29  B.  207;  Avison  v.  SimjJson,  Jo.  43. 

The  same  is  the  case  though  the  jDarticulars  are  intro-  Explana- 
duced  by  words  intended  to  be  explanatory  of  the  former  °''^^^°' 
words,  for  instance,  "  namely,"  "  consisting  in,"  "  together 
with,"  "  such  as,"  "  both  in,"  or  similar  words.  Bridjjes  v. 
Bridges,  8  Vin.  Abr.  Devise,  295,  pi.  13;  Gover  v.  Davis, 
29  B.  222.  In  bonis  Goodyar,  1  Sw.  &  Tr.  127 ;  4  Jur. 
N.  S.  1243;  Mahoney  v.  Donovan,  14  Jr.  Cli.  202,  388; 
Drake  v.  Martin,  23  B.  89 ;  Dean  v.  Gibson,  3  Eq.  713 ; 
Maberleys  Trusts,  19  W.  R.  522 ;  King  v.  George,  4  Ch.  D. 
435 ;  5  ib.  627  ;  In  re  Fleetwood ;  Sidgreaves  v.  Brewer, 
15  Ch.  D.  594;  Mullally  v.  Walsh,  3  L.  R.  Ir.  244; 
see  Kendall's  Trust,  14  B.  608.  Timeiuell  v.  Perkins, 
2  Atk.  103,  is  not  to  be  followed. 

And  the  words  "  whether  in  money  or  in  the  public 
funds  or  other  securities  of  any  sort  or  kind  whatsoever," 
have  an  enlarging  rather  than  a  restrictive  force,  so  far  as 
personal  property  is  concerned.  Cambridge  v.  Rous,  8 
Ves.  14  ;  see  Reeves  v.  Baker,  18  B.  372. 

On  the  other  hand,  a  gift  of  all  the  testator's  property  Troperty 

...  • r         f      ^  •   •  ^      ^^  certain 

m    certam   securities   is  a   giit    oi    those   securities    only,  securities. 
ETiohin  V.  Wylie,  1  D.  F.  &  J.  410  ;  10  H.  L.  1. 

But  such  a  gift  may  be  enlarged  to  a  residuary  gift,  if 
the  testator  goes  on  to  state,  that  it  is  his  intention  to  dis- 
pose of  all  his  property  among  the  legatees  in  question. 
Patrick  v.  Yeatherd,  12  W.  R.  304. 

It  seems  that  the  express  inclusion  in  the  large  Avords  of  Express  in- 
clusion of 
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things        some  particular  property,  which  would  have  passed  without 
would  have  being  expressly  included,  affords  an  argument  for  excluding 
without      fi'om  the  gift  things  ejusdeni  generis  with  that  included, 
mention,     steignes  V.  Steignes,  Mos.  296. 
Enumera-        General  words  following  an  enumeration  of  particulars 

tion  of  par-      .,,,-.  .  i  •  j  i 

ticulars  Will  prima  facie  have  their  full  force  whether  introduced 
iargewofds  ^J  ^^^®  word  "  other  "  or  not,  if  a  restricted  construction 
%viilnotre-^yQ^il(]  ^ause  an  intestacy.     Arnold  v.  Arnold,  2  M.  &  K. 

strict  the  '' 

latter,  36-5  ;  Swinfen  v.  Sivinfen,  29  B.  207  ;  Cmnpbell  v.  Pres- 
cott,  1.5  Ves.  .503  ;  Michell  v.  Michell,  5  Mad.  69  ;  Martin 
V.  Glover,  1  Coll.  269 ;  Parker  v.  Marchant,  1  Y.  &  C.  C. 
290  ;  Niigee  v.  Chapman,  29  B.  290 ;  Hodgson  v.  Jex,  2 
Ch.  D.  122  ;  see,  too,  Re  Lloyd's  Estate,  2  Jur.  N.  S.  539  ; 
Everall  v.  Broivne,  1  Sm.  &  G.  368. 

The  fact  that  specific  and  general  legacies  are  given  in 
later  parts  of  the  will  is  not  sufficient  to  restrict  the  general 
words.     In  bonis  Shepheard,  48  L.  J.  P.  62. 

It  is  immaterial  that  certain  things  which  would  have 
passed  under  the  previous  words,  if  read  in  their  large 
sense,  are  subsequently  given  to  the  same  legatee.  Bennett 
V.  Batchelor,  1  Ves.  jun.  63 ;  3  B.  C.  C.  27 ;  Fleming  v. 
Burroivs,  1  Russ.  276. 

It  makes  no  ditference,  that  the  gift  is  not  strictly 
residuary,  so  that  there  might  possibly  be  property  which 
it  would  be  ineffectual  to  pass.  Hodgson  v.  Jex,  2  Ch.  D. 
122. 

The  word  article,  however,  has  not  the  same  large  sense 
as  goods  or  effects.     Collier  v.  Squire,  3  Russ.  467. 
Large  But  if  it  is  clear  that  the  gift  was  not  meant  to  be 

words  con-  i       •  p 

fined  to  residuary,  and  the  large  words,  if  not  confined  to  things 

cjmdem  cjusdem  generis,  would  carry  the  residue,  they  must  be  so 

ffencris,  confined. 

if  there  is        1.  This  is  the  case,  if  there  is  an  express  residuary  gift, 

siduary  Woolcomb  V.  Woolcomb,  3  P.  W.  112;  Stuart  v.  Marquis 

^'^*'  of  Bute,  1  Dow.  84  ;  Lamphier  v.  Despard,  2  Dr.  &  War. 
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59  ;  Midlins  v.  Smith,  1  Dr.  &  Sm.  204 ;  Camijhell  v. 
M Grain,  I.  R.  9  Eq.  397  ;  Wwite  v.  Norland,  13  W.  R. 
963  ;  Smith  v.  i)avzs,  14  W.  R.  942. 

2.  So  when  the  residue  has  been  given  and  the  will  is  "[gj^^/^j^^^ 
then  revoked  so  far  as  relates  to  the  bequest  to  the  residuary  the  gift  in 
legatee  of  the  testatrix's  plate,  linen,  household  goods,  and  ^as  not 
other   effects,  these    words   would    be  confined  to  things  J'^^^^*.];;^ 
ejusdeni  generis.     Hutham  v.  Sutton,  15  Ves.  319.  ^ry. 

If,  however,  the  revocation  is  of  the  same  enumerated 
things  and  "other  effects  (except  money),"  the  testatrix 
shows  that  she  considered  things  not  ejusdem  generis 
would  be  included,  and  the  large  words  will  have  their  full 
force.  Hothavi  v.  Sutton,  15  Ves.  326  ;  Ivison  v.  Gassiot, 
3  D.  M.  &  G.  958 ;  see  Steignes  v.  Steignes,  Mos.  296. 
Fleming  v.  Brook,  1  Sch.  &  Lef  318,  is  inconsistent  with 
Hotham  v.  Sutton. 

So,  too,  if  something  stated  to  be  a  portion  of  certain 
specific  property,  together  with  the  testator's  household 
furniture  and  effects  of  what  nature  or  kind  soever,  is  given 
to  a  legatee,  and  the  testator  then  makes  other  gifts,  the 
earlier  gifts  being  clearly  not  residuary  will  only  pass  things 
ejusdem  generis  with  those  enumerated.  RaivUngs  v. 
Jennings,  13  Ves.  39. 

And  it  would  seem  that  where  there  is  a  gift  of  certain 
articles  and  all  other  goods  of  whatever  kind  to  a  legatee 
at  the  commencement  of  a  will,  followed  by  dispositions  of 
other  portions  of  the  testator's  property,  and  tiie  remainder 
of  the  latter  property  is  given  to  the  same  legatee,  it  is 
clear  that  the  first  gift  was  not  meant  to  be  residuary. 
Wrencli  v.  Jutting,  3  B.  521. 

So,  too,  a  gift  of  the  remainder  of  the  testator's  money 
and  effects  to  be  expended  in  purchasing  a  suitable  present 
for  his  godson  must  be  read  as  limited  to  things  ejusdem 
generis  with  money.  Borton  v.  Dunbar,  1  Giff.  221 ;  2 
D.  F.  &  J.  338 ;  30  L.  J.  Ch.  8. 
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3.  Or,    again,   the   testator  may    show   by  subsequent 

reference    or    explanation    that    he    meant    only    things 

ej'usdem  generis  to  pass.     Siitton  v.  Sharp,  1  Russ.  149  ; 

see  A.-G.  v.  Wiltshire,  16  Sim.  38. 

Bequest  of      In  the  case  of  a  bequest  of  things  in  a  house  where  the 

things  in  a  .       ,  .  i      r-  n        • 

liouse.  house  IS  also  given  to  the  legatee,  general  words  following 
an  enumeration  of  particulars  will  more  readily  be  limited 
so  as  to  pass  only  things  ejusdem  generis. 

The  mention  of  one  particular  class  of  things,  coupled 
with  general  words,  will  not  cut  down  the  general  words. 

Thus  under  a  bequest  of  furniture  and  other  movable 
goods  in  a  house,  money  will  pass.  Swiiifen  v.  Sivhifen, 
29  B.  207  ;  Mahony  v.  Donovan,  14  Jr.  Ch.  262,  388 ;  Cole 
V.  Fitzgerald,  3  Russ.  301. 

On  the  other  hand,  if  there  is  a  long  enumeration  of 
particulars,  such  as  furniture,  plate,  linen,  and  the  like, 
followed  by  general  words,  the  general  words  will  be  con- 
fined to  things  ejusdem  generis;  so  that,  for  instance,  money 
in  the  house  would  not  pass.  Trafford  v.  Berrige,  1  Eq. 
Ab.  201,  pi.  4  ;  Boon  v.  Cornforth,  2  Ves.  sen.  278  ;  Camp- 
hell  V.  M'Grain,  I.  R.  9  Eq.  397  ;  Watson  v.  Arund£l, 
I.  R.  10  Eq.  299  ;  see  Button  v.  Hockenhidl,  22  W.  R.  701. 

The  argument  in  favour  of  a  restricted  construction  of 
the  general  words  is  strengthened,  if  there  is  anything  to 
show  that  the  testator  intended  the  chattels  in  question  to 
be  enjoyed  with  the  house.  Gibbs  v.  Lawrence,  7  Jur. 
N.  S.  137 ;  30  L.  J.  Ch.  171 ;  Bradish  v.  Ellames,  13  W.  R. 
128;  10  Jur.  N.  S.  1170,  1231. 

The  same  is  the  case,  if  the  things  given  are  annexed  to 
the  house  as  heirlooms,  a  term  implying  durability.  Hare 
V.  Pryce,  12  W.  R.  1072;  Fitzgerald  v.  Field,  1  Russ.  427. 

And  in  a  similar  gift  the  fact  that  a  pecuniary  legacy  is 
given  to  the  same  legatee  Avill  prevent  money  in  the  house 
from  passing  as  goods  and  chattels.  Roberts  v.  Kiiffin,  2 
Atk.  113;  Anon.  Free.  Ch.  8.     Sec,  too,  ante,  pp.  150,  151. 
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II.  What  Passes  under  a  Residuary  Gift. 

Gifts  of  residue  may  be  either  gifts  of  the  residue  of  a  Residue 
particular  fund   or  they  may  be  general   residuary  gifts,  guished. 
Gifts  of  the  residue  of  a  particular  fund  may  be  either 
ffifts  of  the  residue  of  a  fund  over  which  the  testator  has  a 
power  of  appointment,  or  of  a  fund  created  by  the  testator 
for  the  purposes  of  his  will. 

1.  As  to  the  residue  of  an  appointed  fund  : 

A  gift  of  the  residue  of  a  fund  over  which  the  testator  Residue  of 

p  .  .  p  •  o      I  appointed 

has  a  power  of  appointment,  if  not  specific  (see  mite,  pp.  fund. 
112,  113),  passes  shares  in  the  fund  the  gift  of  which  lapses 
or  fails.     Falkner  v.  Butler,  Axah.  514;  Oke  v.  Heath,  1 
Ves.  sen.  13-i. 

This  is  the  case,  though  the  share  in  question  may  be 
directed  to  fall  into  the  residue  in  certain  events,  which  do 
not  happen.     In  re  Meredith's  Trusts,  3  Ch.  D.  757. 

It  appears  to  be  immaterial  that  the  residue  is'  given  Residue 
only  after  deducting  or  after  payment  of  the  sums  already  payment" 
appointed.     Falkner  v.  Butler,  Amb.  514;  Carter  v.  Tag-  of  legacies. 
gart,  16  Sim.  423;  In  re  Harries'  Trust,  Joh.  199. 

If  it  can  be  shown,  that  by  the  word  residue  the  testator  Specific 

T  .   T  .  p        residue. 

means  no  more  than  the  precise  sum  which  remains  alter 
the  other  gifts  are  provided  for,  the  gift  of  the  residue  is 
in  effect  the  gift  of  a  specific  sum,  and  will  not  carry  lapsed 
shares.     In  re  Jeaffreson's  Trusts,  2  Eq.  27G. 

The  case  of  Easum  v.  Apple  ford,  10  Sim.  274 ;  5  M.  & 
Cr.  56,  if  it  can  be  supported  at  all,  must  be  supported  on 
these  grounds.     See,  too,  Lahin  v.  Lahin,  13  W.  E.  704. 

2.  As    to    the  residue    of   a    particular  portion    of   the  Residue  of 
testator's  own  property  :  part  of 

Where  a  testator  disposes  of  part  of  his  lands  in  a  par-  *^®*^*ors 
ticular  parish  to  A.  and  devise&  the  residue  of  those  lands  P^^ty- 
to  B.,  the  devise  to  B.  is  specific,  and  will  not  carry  a  lapsed 
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share.  In  re  Broivn's  Trusts,  1  K.  &  J.  522 ;  Spv'mgett 
V.  Jennings,  6  Ch.  533. 
Residue  of  111  the  case  of  personalty,  where  the  testator  cannot  be 
personalty.  Supposed  to  have  in  his  mind  the  distinct  portions  of  which 
the  proj)erty  is  composed,  different  rules  apply.  Thus,  if  he 
disposes  of  a  particular  portion  of  his  personalty,  and  then 
gives  the  residue  of  that  portion,  whether  it  is  described 
as  residue  not  otherwise  disposed  of  or  after  payment  of 
the  sums  previously  given,  the  particular  residue  passes 
shares  in  the  property  which  lapse  or  are  invalidly  given. 
De  Tmfford  v.  Temiiest,  21  B.  5G4 ;  Aston  v.  Wood,  43 
L.  J.  Ch.  715;  Champney  v.  Davy,  11  Ch.  D.  940. 

A  gift  of  particular  residue  "not  specifically  bequeathed" 
will  not  carry  lapsed  portions  of  the  property,  if  there  is  a 
general  residuary  bequest,  though  the  latter  may  be  given 
with  precisely  the  same  words.  Patching  v.  Barnett, 
28  W.  R.  886,  890. 
General  re-      XJiion  the  question  whether  a  gift  of  a  residue  is  a  eift 

sidue  and  .  °  => 

residue  of  of  the  general  residue  or  only  of  the  residue  of  a  particular 
fund,  see  Ommanhj  v.  Butcher,  T.  &  R.  260;  Legge  v. 
Asgill,  ib.  265  n. ;  Wrench  v.  Jutting,  3  B.  521 ;  Boys  v. 
Morgan,  9  Sim.  289;  3  M.  &  Cr.  661 ;  Markham  v.  Ivatt, 
20  B.  579 ;  Jull  v.  Jacobs,  3  Ch.  D.  703. 

3.  As  to  a  general  residue  : 

A  general  residuary  gift  passes  everything  not  disposed 
of,  whether  the  testator  has  not  attempted  to  dispose  of  it, 
or  whether  the  disposition  fails  by  lapse  or  any  other  event. 
Bernard  v.  Minshidl,  Johns.  276. 

It  also  passes  property  attempted  to  be  appointed. 
Spooner's  Trust,  2  Sim.  N.  S.  129. 

And  a  gift  of  general  residue  "  not  otherwise  disposed 
of,"  or  "  not  herein  specifically  bequeathed,"  Avill  pass  pro- 
perty not  effectually  disposed  of.  Green  v.  Dunn,  20  B. 
6;  De  Traford  v  Tempest,  21  B.  564;  Patching  v.  Bar- 
nett, 28  W.  R  886,  890. 


a  particu 
lar  fund. 


General 

residuary 

gift. 
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A  residuary  gift  has  even  been  held  to  include  property 
directed  to  be  considered  as  part  of  the  testator's  personal 
estate,  and  to  go  in  a  due  course  of  administration.  Scutt 
V.  Moore,  14  Sim.  35. 

Under  a  residuary  devise,  from  which  the  testatrix 
excepted  the  lands  subject  to  the  uses  of  her  marriage 
settlement,  under  which  she  took  an  ultimate  remainder 
in  fee,  it  was  held  that  the  remainder  in  fee  in  lands  con- 
veyed to  the  uses  of  the  settlement  subsequently  to  the 
date  of  the  will  passed.  Hughes  v.  Jones,  11  W.  R.  898 ; 
see  Torrens  v.  Millington,  26  W.  R.  753. 

But  the  testator  may  show  an  intention  not  to  include  Intention 

...  to  exclude 

certain  property  in  the  residue  by  reciting,  for  mstance,  certain  pro- 

that  it  is  settled  in  a  particular  manner,  though  it  may  \^^  resi*-*^"^ 

not  be  so  settled.     Circuitt  v.  Perry,  23  B.  275 ;  Harris  ^'^^■ 

V.   Harris,   I.  R.  3  Eq.   610;  Haivkes  v.  Longridge,  29 

L.  T.  N.  S.  449. 

Again,  the  terms   in  which  the   residue  is  given   may  Residue 

.  limited  by 

exclude  certam  property  from  it.  restrictive 

Thus,  if  the  testator  declares  his  intention  of  disposing  ^*^^'^^- 
of  certain  property  by  codicil,  a  gift  of  residue  "  not  reserved 
to  be  disposed  of  by  codicil "  does  not  pass  the  reserved 
property  if  no  disposition  is  made  of  it.     Da  vers  v.  Dewes, 
3  P.  W.  40. 

So,  too,  though  a  "  small "  balance  would  include  any  "  Small  re- 
balance that  may  happen  to  remain  after  making  the  pay- 
ments directed  by  the  testator,  a  bequest  of  the  "  small 
remainder"  will  not  include  interests  that  lapse.  Page  v. 
Young,  19  Eq.  501;  A.-G.  v.  Johnstone,  Amb.  576;  see 
Bland  v.  Lamb,  2  J.  &  W.  399. 

Where  property  is  excepted  from  a  residue,  and  the  only  Property 

•  •  1  -11  .    excepted 

object  of  the  exception  is  to  make  a  particular  bequest,  from 
which  fails,  the  excepted  property  falls  into  the  residue,  "^^sidue. 
Evans  v,  Jones,  2  Coll.  516  ;   Wing  field  v.  Newton,  cit.  2 
Coll.  520 ;  Thomioson  v.  Whitelock,  7  W.  R.  625  ;  4  De  G. 
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&  J.  400;  see  Tatham  v.  Vernon,  29  B.  G04 ;  Torrens 
V.  Millington,  26  W.  E.  753. 

Similaxly,  if  the  exception  can  be  read  as  intended  only 
to  exclude  the  property  from  a  trust  for  sale  to  which  the 
residue  is  subject,  the  property  excepted  passes  to  the 
residuary  legatees.  James  v.  Irving,  10  B.  276 ;  Dohson  v. 
Banks,  32  B.  259. 

On  the  other  hand,  if  the  residue  is  given  charged  with 

debts,  and  certain  property  is  exonerated  from  the  charge 

and  excepted  from  the  residue,  it  will  not  pass  with  the 

residue  on  failure  of  the  particular  bequest.      Wainman  v. 

Field,  Kay,  507. 

Residue  of      Where  the  residue  itself  is  distributed  in  certain  shares, 
residue. 

and  a  legacy  is  given  out  of  one  of  the  shares,  followed  by 

a  disposition  of  the  residue  of  such  share,  the  legacy  is 

undisposed   of,    if  the   legatee   predeceases   the   testator. 

Skrymsher   v.   Nortlicote,   1    Sw.    566 ;   Lloyd   v.   Lloyd, 

4  B.  231. 

So,  where  the  residue  is  given  as  to  one-fourth  on  trusts 
which  fail,  a  gift  of  the  residue  of  that  residue  will  not  carry 
the  lapsed  fourth.     Simmons  v.  Rudall,  1  Sim.  N.  S.  115. 

A  bequest  of  residue  beyond  a  sum  of  £10,000,  directed 

to  be  set  apart  out  of  the  residue,  will  not  carry  lapsed 

portions  of  the  £10,000.     Green  v.  Pertwee,  5  H.  249. 

Revoca-  Where  the  residue  is  given  between  several   persons 

tionof  .       .  .      ^  ^ 

share  of      nominatim  as  tenants  in  common,  and  the  gift  to  one  of 

them  is  revoked,  the  gift  of  that  share  lapses,  whether  the 

revocation  be  of  the  share  or  of  the  trusts  of  the  will,  so 

far  as  they  relate  to  the  share.    Cressivell  v.  Ckeslyv,  2  Ed. 

123;  Ramsay  v.  Shelmerdine,  L.  R.  1  Eq.  129;  Sykes  v. 

Sykes,  4  Eq.  200 ;  3  Ch.  301. 

If  a  share  is  expressed  to  be  revoked  with  a  view  to  put 

the  other  residuary  legatees  on  an  equality  with  the  one 

whose  share  is  revoked,  the  revoked  share  passes  to  the 

others.     Vaudrey  v.  Hotvard,  2  W.  R  32. 
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Where  the  residue  is  completely  disposed  of,  and  by  a 
subsequent  clause  the  testatur  directs  that  another  person 
is  to  take  a  share,  the  effect  of  a  revocation  of  the  latter 
gift  is  to  leave  the  earlier  gift  of  the  whole  residue  effectual. 
Harris  Y.  Davis,  1  Coll.  416. 

A  direction  that  a  share  of  residue,  the  trusts  of  which  Direction 

that  share 

fail  or  which  is  undisposed  of,  should  fall  nito  residue  and  be  of  residue 
disposed  of,  or  be  held  and  appHed,  or  be  paid  and  divided  j^^^^ 
accordingly,  has  in  several  cases  been  held  insufficient  to  residue, 
carry  the  share  to  the  other  residuary  legatees  or  to  pre- 
vent a  lapse  of  any  part  of  the  share.     Humble  v.  Shore,  7 
H.  247;  1  H.  &  M.  .550  ;  Ligldfoot  v.  BurstaU,  1  H.  &  M. 
546;  Re  Beviss  Trusts,  20  W.  R.  359;    In  re  Barker's 
Estate;  Hetherington  v.  Longrigg,  15  Ch.  D.  635;  In  re 
Savages  Trusts,  50  L.  J.  Ch.  131. 

In  a  recent  case,  however,  upon  words  which  it  would  be 
very  difficult  to  distinguish  from  those  used  in  the  cases 
above  cited,  it  was  held  that  a  share  directed  to  fall  into 
residue  and  be  paid  according  to  the  trusts  of  the  will,  passed 
to  the  other  residuary  legatees.  Craivshaiv  v.  Crawshaiv, 
14  Ch.  D.  817. 

It  would  seem  that  a  share  of  residue,  directed  in  cer- 
tain events  to  sink  into  residue  and  be  paid  accordingly, 
might  very  well  be  divided  in  the  same  way  as  the  residue. 
For  instance,  if  the  residue  is  given  in  thirds,  the  lapsed 
third  would  itself  be  divisible  in  thirds ;  and  if  the  process 
could  be  continued  ad  infinitum  the  other  residuary 
legatees  would,  in  effect,  take  the  whole.  See  Evans  v. 
Field,  8  L.  J.  Ch.  264;  Atkinson  v.  Jones,  Joh.  246. 

Where  one  of  the  residuary  legatees  dies  and  the  testator, 
by  codicil,  confirms  the  will,  except  as  to  any  legacy  lapsed, 
it  has  been  held  that  the  share  of  the  deceased  legatee  is 
undisposed  of     Re  Mary  Wood's  Will,  29  B.  236. 
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CHAPTER  XXI. 


CONVERSION. 


I.  What  Amounts  to  a  Direction  to  Convert. 


What 
amounts  to 
a  dkection 
to  convert. 


Direction 
that  land 
is  to  be 
considered 
money  or 
money 
land. 


Direction 
to  divide. 


Power  to 
convert. 


Property  directed  to  be  converted  is  considered  as  that 
species  of  property  into  which  it  is  to  be  converted,  and 
passes  to  a  legatee  or  devisee  as  if  the  conversion  had 
actually  taken  place. 

A  direction  that  land  is  to  be  considered  as  money  or 
vice  versa  will  not  work  a  conversion,  but  an  actual  change 
of  one  form  of  property  into  another  must  be  intended. 
Johnson  v.  Arnold,  1  Ves.  sen.  171  ;  A.-G.  v.  Mangles,  5 
M.  &  W.  120;  Edwards  v.  Tuck,  23  B.  268;  3  D.  M.  & 
G.  40. 

A  direction  to  divide  does  not  imply  a  conversion, 
Cornick  v.  Pearce,  7  Ha.  477;  Lucas  v.  Brandreth,  28  B. 
273. 

But  a  direction  to  get  together  and  divide  among  a  large 
number  of  legatees  property  consisting  of  i-ealty  and  per-' 
sonalty  and  previously  described  as  scattered  about  and 
not  realised,  coupled  with  a  direction  to  invest  some  of  the 
shares,  is  in  effect  a  direction  to  convert.  Mower  v.  Orr, 
7  Ha.  475. 

A  mere  power  to  convert  will  not  effect  a  conversion. 
Oreenway  v.  Greenway,  2  D.  F.  &  J.  128. 

Though  if  legacies  payable  in  the  ordinary  course  are 
to  be  paid  after  the  conversion,  the  power  is  in  effect  a 
trust.     Biirrell  v.  Baskerfield,  11  B.  525. 
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Where  a  conversion  is  directed,  the  fact  that  the  trustees 
have  a  discretion  as  to  time  will  not  alter  the  general  rule. 
Doughty  v.  Bidl,  2  P.  W.  320. 

When  conversion  is  to  take   place    upon   request   the  Couver- 

.  sion  upon 

question  is  whether  the  conversion  was   intended  to    be  request. 
made  in  all  events,  and  the  request  is  only  an  additional 
safeguard,    or   whether   no    conversion    was  intended   till 
request. 

If  the  conversion  is  to  be  upon  request  of  certain 
persons,  and  the  property  is  disposed  of,  whether  converted 
or  not,  there  is  no  conversion  till  the  request.  Taylors 
Settlement,  9  Ha.  .596 ;  Davies  v.  Goodheiv,  6  Sim.  .585. 

On  the  other  hand,  if  there  is  a  general  intention  to 
convert  evidenced  by  the  fact  that  the  limitations  are 
applicable  only  to  the  property  as  converted,  and  by  the 
fact  that  the  conversion  is  to  be  at  the  request  of  certain 
persons,  or  the  survivor  or  the  executors  or  administrators 
of  the  .survivor,  the  property  will  be  considered  as  con- 
verted. Thornton  v.  Hawley,  10  Yes.  129 ;  see  Lechrnere 
V.  Earl  of  Carlisle,  3  P.  Wms.  211. 

Where  there  is  an  express  trust  to  convert,  a  power  to  Power  to 

continue  any  government  stocks  and  real  securities  will  govem- 

be   confined    to    such    as    are    of   a  laermanent  character.™®^***®" 

'-  cuiities 

Tickner  v.  Old,  18  Eq.  422.  where 

T>    J.       1  1  1  there  is  a 

i^ut  where  the  trust  was  to  convert  such  parts  as  should  trust  to 
not  be  invested  in  the  public  funds  or  government  securi-  '^°'^^'^'"*- 
ties,  long  annuities  were  held  within  the   exception,  and 
enjoyable  in  specie.      Wilday  v.  Sandys,  7  Eq.  455. 

Where  tnistees  have  an  absolute  discretion  to  convert  or  Absolute 
not,  the  property  remains  unconverted  till  the  discretion  is  to^'r^j^stels 
exercised.     Polley  v.  Seymour,  2  Y.  &  C.  Ex.  708 ;  Yates 
V.  Yates,  6  Jur.  N.  S.  1023 ;  Broicn  v.  Bigg,  7  Yes.  279  ; 
Bourne  v.  Bourne,  2  Ha.  35. 

Similarly,  where  trustees  have  an  option  to  convert  either 
into  realty  or  personalty,  the  property  will  be  considered  of 

o 
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that  species  into  which  the  trustees  convert  it.     Van  v. 

Barnett,  19  Ves.  102;   Walker  v.  Denne,  2  Ves.  jun.  170; 

Rich  V.  Whitfield,  L.  R.  2  Eq.  583. 

Discretion       The  option  of  the  trustees  may,  however,  be  controlled 

controlled  by  the  general  intention  expressed  in  the  will.     Thus,  if 

conSxt.      the  property  to  be  converted  is  settled  to  uses  exclusively 

applicable  to  realty ;  as,  for  instance,  in  tail  with  remainders, 

the  property  will  be  considered  as  realty  notwithstanding 

the  option.    Eadomy.  Sawiuhrs,  Amb.  241 ;  Hereford  v. 

Ravenhill,  5  B.  51 ;  Evans  v.  Ball,  38  L.  T.  N.  8.  141 ; 

see  Minors  v.  Battison,  1  App.  C.  428. 

And  in  such  a  case  an  ultimate  limitation  to  the  testator's 
riffht  heirs,  executors,  and  administrators  will  not  prevent 
the  property  being  considered  as  land  with  respect  to  the 
prior  interests.     Coiuley  v.  Harsfonge,  1  Dow.  361. 

The  fact  that  personalty  which  trustees  have  an  option 
to  convert  is  given  to  a  person,  his  heirs  and  assigns,  is 
not  sufficient  to  limit  the  option  of  the  trustees.  Ativell 
V.  Atwell,  18  Eq.  23. 

But  if  it  is  given  to  a  person  and  his  heirs  for  ever,  the 
property  will  apparently  be  considered  converted  notwith- 
standing the  option  of  the  trustees.  Cookson  v.  Reay,  5 
B.  22  ;  see  12  CI.  &  F.  121. 

II.  Whether  Conversion  is  Directed  for  all  the 
Purposes  of  the  Will 

Direction  1.  Where  realty  is  directed  to  be  converted  and  form 

verted°°"  part  of  the  personal  estate,  it  will  be  subject  to  all  the 

shoufd  limitations  of  the  personal  estate,  and  will  pass  by  the 

form  part  residuary  bequest.     Kidney  v.   Coussmaker,  1   Ves.  jun. 

personal  436 ;  Rohinson  V.  Governors  of  London  Hospital,  10  Ha. 

estate.  ^^^  ^^  _  ^^^  ^^_  .^^^^  ^^  Larcher,  3  Do  G.  &  J.  148  ;  Field  v. 

Peckett,  29  B.  568 ;  qucere,  whether  Collier  v.  Wakeman, 
2  Ves.  jun.  683,  would  be  followed. 


EFFECT    OF   CONVERSION.  195 

But  notwithstanding  a  direction  that  moneys  to  arise 
from  a  sale  of  realty  are  to  be  considered  as  part  of  the 
personal  estate,  they  will  not  pass  under  a  gift  of  the 
residuary  personalty,  if  the  residuary  gift  is  followed  by 
a  gift  of  the  moneys  arising  from  the  sale.  AifYi'pldett  v. 
Parke,  4  Russ.  75 ;  2  R.  &  M.  221. 

2.  It  seems  clear  that  under  the  old  law  a  gift  of  the  ^^^.V^  *^^ 

residue  of 

residue  of  the  proceeds  of  sale  of  realty  fell  under  the  the  pro- 
same    rule  as  an  ordinary  residuary  devise,  and  did  not  gaie  of 
carry  legacies   given   out   of  the   proceeds,  which  failed  ^^^^^^  ^j^^ 
through  lapse  or  otherwise.     Jones  v.  MiteJtell,  1  S.  &  St.  old  law. 
290 ;  Hutcheson  v.  Hammond,  3  B.  C.  C.  128. 

3.  Upon  the  question  whether  conversion  is  directed  Whether 

^  ,  ,  .     converted 

for   all   the   purposes   of  the   will,  so   that   interests   in  realty 
the  proceeds  of  sale  of  realty  which  are  undisposed  ofareskiuary 
or  fail  by  reason  of  lapse  or  otherwise,  are  intended  to  ^*^fi"<^«t- 
pass   by  a  general  bequest  of   residuary  personalty,  the 
cases  run  into  fine,  though,  perhaps,  not  irreconcileable 
distinctions. 

a.  When  conversion  is  directed  at  the  death  of  a  tenant  Direction 

iT.'i  1^0  convert 

for  life,  and  the  proceeds  are  to  be  divided  among  a  class  at  a  cer- 
of  persons  who  at  that  time  may  not  be  in  existence,  or  and  divide 
may  never  come  into  existence :  for  instance,  such  of  the  amongper- 

_  '  _  sons  who 

children  of  the  tenant  for  life  as  attain  twenty-one,  con-  may  not 
version  is  not  merely  for  the  purpose  of  division,  but  for  existence, 
all  the  purposes  of  the  will,  and  the  property  passes  to  the 
residuary  legatee  as  personalty.     Wall  v.  Colshead,  2  De 
G.  &  J.  683. 

h.  Where  there  is  an  absolute  direction  to  sell  realty  not  Absolute 

direction 

limited  to  any  particular  purpose,  the  surplus  proceeds  to  sell, 
will  pass  to  the  residuary  legatee.     Singleton  v.  Tomlinson, 
3  App.  C.  404,  affirming  S.  C.  nom.  Wcdson  v.  ArundeU,     " 
I.  E.  11  Eq.  .53. 

c.  If  the  realty  is  to  be  sold  for  a  particular  purpose,  for  Sale  for 
instance,  to  pay  legacies,  the  surplus  proceeds  will  not  pass  purposeH. 

O  2 
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under  a  gift  of  residuary  personalty.     Maugham  v.  Mason, 

1  V.  &  B.  410. 

Gift  of  a         (I    "Where  realty  and  personalty  are  once  for  all  blended 

mixed  .  . 

fund  to  be  together,  and  directed  to  be  converted,  interests  undisposed 

of  will  pass  to  the  residuary  legatee.  Durour  v.  Motteux, 
1  Ves.  sen.  320  ;  1  S.  &  St.  292  n. ;  Byam  v.  Munton,  1  R.  & 
M.  503 ;  Green  v.  Jackson,  5  Russ.  35 ;  2  R.  &  M.  238 ; 
Salt  V.  Chattaivay,  3  B.  57G;  SiJencer  v.  Wilson,  IG  Eq 
501;  Court  v.  BucMand,  45  L.  J.  Ch.  214;  Norreys  v. 
.  Franks,  I.  R.  9  Eq.  18.  Cruse  v.  Barley,  3  P.  Wms.  20, 
may  probably  be  accounted  for  on  the  principle  that  the 
gift  of  residue  there  was  not  of  a  real  residue,  but  of  the 
residue  of  a  real  residue.  The  residue  had  in  effect  already 
been  given  among  the  testator's  children,  and  the  sub- 
sequent words  only  indicated  what  shares  in  that  residue 
each  was  to  take,  and  upon  lapse  of  one  of  those  shares  a 
portion  of  the  residue  was  thereby  undisposed  of. 

Realty  e.  But  when  the  realty  directed   to  be  converted  and 

directed  i  i  n  • 

to  be  con-   the  personalty  are  the  subject  of  separate  gifts,  and  are 

subject  of    treated  as  distinct  funds,  the  residuary  bequest  will  not  carry 

a  separate  interests  uudispossd  of  in  the  realty.     Maugham  v.  Mason, 

^'  '  1  V.  &  B.  410;  Hutcheson  v.  Hammond,  3  B.  C.  C.  128. 

Realty  and     /.  Intermediate  between  the  last  two  classes  of  cases  falls 

blended      ^  class  of  cases  where   the  real  and  personal  estate  are 

buttreated  hlendcd  together,  but  the  two  funds  are  treated  as  distinct 
as  distinct  ° 

funds.         and  independent,  in  which  case  the  interests  in  the  realty 
undisposed  of  will  not  pass  to  the  residuary  legatee. 

Thus,  though  realty  and  personalty  are  blended  together 
and  directed  to  be  converted,  if  the  proceeds  of  the  sale 
of  the  realty  are  treated  as  a  separate  fund  for  certain  pay- 
ments, interests  undisposed  of  will  not  pass  under  the  gift 
of  the  residuary  personalty.  I)  I  won  v.  Dawson,  2  S.  k  St. 
327. 

So,  too,  if  there  is  a  gift  as  well  of  the  residue  of  the 
moneys  to  arise  from  the  sale  as  of  the  residue  of  the 
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personal  estate,  the  latter  residue  will  not  carry  legacies 
given  out  of  the  proceeds  of  sale  which  lapse.  Gravenor  v. 
Hdllmn,  Ambl.  G43  ;  Gihhs  v.  Riimsey,  2  V.  &  B.  294 

But  the  fact  that  the  residue  of  the  money  to  arise  from 
the  sale  of  realty  is  expressly  given  will  not  prevent  such 
money  from  passing  under  the  residuary  personalty,  if 
the  residue  of  the  money  is  only  mentioned  as  part  of  the 
enumeration  of  the  things  of  which  the  residuary  personalty 
consists.     Kennell  v.  Abbott,  4  Ves.  802. 


III.  Conversion  is  Limited  to  the  Purposes  of  the 

Will. 

Conversion  directed  by  a  testator  is  a  conversion  only  Who  is  en- 
for  the  purposes  of  the  will,  and  all  that  is  not  wanted  for  property 
these  purposes  goes  to  the  persons  who  would  have  been  ^^^if^^  *° 
entitled  but  for  the  will.     Therefore,  where  real  and  per-  verted  but 

undisposed 

sonal  estate  is  directed  to  be  sold,  and  after  payment  of  of  by  the 
debts  and  legacies  the  residue  is  given  to  persons,  some 
of  whom  die  before  the  testator,  the  lapsed  shares  go  pro- 
portionally to  the  heir-at-law  and  next  of  kin.     Ackroyd 
V.  Smithson,  1  B.  C.  C.  503. 

A  declaration  that  the  proceeds  of  the  sale  of  realty  are  Declara- 
tion that 
to  be  part  of  the  personal  estate  for  all  purposes  will  not  proceeds  of 

deprive  the  heir  of  such  proportion  of  the  proceeds  of  ^^.^^^.y  ^^.^ 

realty  as  is  undisposed   of,  there  being  no  express  gift  to  *"  ^"^  P®"^" 

the  next  of  kin.     Shallcross  v.  Wright,  12  B.  505  ;   Taylor  estate. 

V.  Taylor,  3  D.  M.  &  G.  190,  overruling  Phillips  v.  Phillips, 

1  M.  &  K.  649. 

Nor  will  a  declaration,  that  the  proceeds  of  the  sale 
shall  not  Japse  for  the  benefit  of  the  heir,  exclude  the  heir, 
if  a  disposition  is  intended  to  be  made  of  the  property. 
Flint  V.  Wa.rren,  16  Sim.  134 ;  Fitch  v.  Weber,  6  Ha.  145. 

But  if  the  surplus  of  the  sale  of  real  estate  is  directed 
to  be  personal  estate,  and  given  to  the  executors,  they 
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take  in  trust  for  the  next  of  kin.     Countess  of  Bristol  v. 
Hungerford,  2  Vern.  Q4<o,  corrected  3  P.  Wms.  194. 
Money  to        The  same  rule  applies  to  the  case  of  money  to  be  in- 

be  invested  .  .  .  n     ^  •      i         i  • 

in  land.  vested  in  land,  which,  upon  failure  of  the  particular  dis- 
positions, or  any  of  them,  results  so  far  for  the  next  of  kin. 
Cogan  v.  Stevens,  5  L.  J.  Ch.  17 ;  1  B.  482,  n. ;  Hereford 
V.  Ravcnhill,  1  B.  481 ;  5  B.  51  ;  Head  v.  Godlee,  Johns. 
536 ;  Bective  v.  Hodgson,  10  H.  L.  656. 


version 
wholly 
fails. 


Where  it 
fails  par- 
tially. 


IV.  How  THE  Heir  and  Next  of  Kin  take  Pkopfjity 
Directed  to  be  Converted. 

Where  the  1.  Where  a  conversion  of  realty  is  directed  and  the 
thereon- *^  objects  of  the  conversion  wholly  fail,  the  heir  takes  the 
property  as  realty,  whether  a  sale  has  taken  place  or  not. 
Ghitty  V.  Parker,  2  Ves.  jun.  271  ;  but  quaere  whether  the 
question  arose  in  this  case.  Davenport  v.  Goltman,  12 
Sim.  610. 

2.  But  where  some  purpose  of  the  will  can  be  answered 
by  a  sale,  where,  for  instance,  there  is  a  tenant  for  life  or 
one  of  several  tenants  in  common  who  survives  the  testator, 
the  heir  takes  the  property  as  personalty.  Wright  v. 
Wright,  16  Ves.  188;  Smith  v.  Claxton,  4  Mad.  484; 
Wilson  V.  Coles,  28  B.  215  ;  Hamilton  v.  Foote,  I.  R.  6 
Eq.  572. 

Upon  this  principle,  where  a  sum  is  directed  to  be  raised 
out  of  devised  lands  and  is  given  for  life  with  remainders, 
and  the  remainders  fail,  upon  the  death  of  the  tenant  for 
life  the  sum  charged  belongs  to  the  devisee  of  the  land  as 
personalty.     In  re  Newberry's  Trusts,  5  Ch.  D.  746. 

It  would  seem  that  where  realty,  directed  to  be  con- 
verted, is  only  an  auxiliary  fund  for  payment  of  debts,  and 
the  personalty  is  sufficient  to  satisfy  them,  such  realty  will, 
on  failure  of  all  the  other  purposes,  go  to  the  heir  as  land. 
Chittg  v.  Parker,  2  Ves.  jun.  271.  (?) 
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Uut  where  realty  and  personalty  are  given  together  to 
be  converted  and  charged  with  debts,  so  that  the  realty  is 
applicable  pro  rata,  the  heir  takes  the  realty  as  money  on 
failure  of  all  the  other  purposes  of  the  conversion.  A.-G. 
V.  Lomas,  L.  R.  9  Ex.  29. 

It  has  been  said  that  the  testator's  death  is  the  time  at  ^^^^^^flg 
which   it  must  be  ascertained  whether  the  purposes  for  to  be  ascer- 

tained 

which  conversion  is  directed  have  faded  or  not,  and  there-  whether 
fore  if  at  that  time  those  purposes  may  possibly  take  effect,  pogerhiive 
the  heir  takes  as  money,  though  they  may  subsequently  f^ils'i- 
fail.     Garr  v.  Gollins,  7  Jur.  165.     The  exact  point,  how- 
ever, was  not  there  decided,  since,  in  that  case,  conversion 
was  effectual  with  respect  to  the  legacy  of  £1000. 

3.  In  the  same   way   personalty  laid    out    in    land   in  ,^^°"?T  ^^ . 
pursuance   of  a  direction   in   the  will,  but  only  partially  in  land 
disposed  of,  will  go  to  the  next  ot  km  as  land.     Giirteis  v.  next  of  kin 
Wormald,  10  Ch.  D.  172,  overruling  Reynolds  v.  Godlee,  ^'  ^''"*^- 
Johns.  ooG,  582. 


V.  Conversion  as  between  Tenant  for  Life  and 
Remainderman. 

When  there  is  no  express  trust  to  convert,  but  a  residue  Conver- 

^  sion  of 

of  personalty  is  given  en  masse  to  several  persons  succes-  residuary 
sively,  wasting  property  must  be  converted,  unless  it  appears  given  to 
from  the  will  that  specific  enjoyment  by  the  tenant  for  life  ^^^^^^'^g 
was  intended.     Howe  v.  Lord  Dartmouth,  7   Ves.   137;  succes- 

sivclv* 

Johnson  V.  Johnson,  2  Coll.  441 ;  Thornton  v.  Ellis,  15  B. 
193 ;  Matdonald  v.  Irvine,  8  Ch.  D.  101. 

And  in  the  same  way  the  tenant  for  life  is  entitled  to 
have  reversionary  property  converted,  though  the  reversion 
is  dependent  upon  his  own  life  interest.  Wilkinson  v. 
Duncan,  23  B.  4G9;  Johnson  v.  Roiith,  3  Jur.  N.  S.  1041; 
27  L.  J.  Ch.  305;  GountesS'of  Harrington  v.  Aiherton,  3 
D.  J.  &  S.  352. 
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What  will       Ag  Iq  what    is    sufficient    evidence    of  intention    that 

entitle  the 

tenant  for  the  property  left  by  the  testator  was   to  be  specifically 

life  t(i  spe-         .  1 

cific  enjoy-  enjoyed  : 

ment.  Cases  where  the  residue  is  given  to  the  testator's  widow 

of  the  for  the  maintenance  of  herself  and  her  children,  and  after 
takerrnot  ^^®^  death  to  the  children,  are  of  course  less  strong  in 
antago-       favour  of  conversion,  than  when  the  interests  of   tenant 

nistic. 

for    life    and    remainderman    are    conflicting.       Wearing 

V.  Wearing,  23  B.99;  Marshall  v.  Bremner,  2  Sm.  &  G.  237. 

Settlement      So,  too,  where  there  is  a.n  absolute  gift  to  a  daughter, 

solute         which  is  afterwards  cut  down  by  way  of  settlement  to  a 

interest.      j-£g  ixiterest,  there  is  a  strong  argument  against  conversion. 

Vachell  v.  Roberts,  32  B.  140. 

The  fact  that  the  residuary  gift  includes  real  estate,  the 
devise  of  which  is  specific,  does  not  entitle  the  tenant  for 
life  to  specific  enjoyment  of  the  residuary  personalty.   Hoiue 
v.  Lord  Dartmouth,  7  Ves.  137. 
Discretion-      A  discretionary  power  to  convert,  when  trustees  may 
to  convert  think  fit,  doos  not  entitle  the  tenant  for  life  to  the  enjoy- 
when  trus-  j^^gj^^  Qf  i]^Q  property  in  specie  in  the  meantime.    Wilkinson 

tees  may  ±       i        j  i 

think  fit.  V.  Duncan,  23  B.  469 ;  Llewellyns  Trust,  29  B.  171  ; 
Yates  V.  Yates,  28  B.  G37 ;  Caldecott  v.  Caldecott,  1  Y.  & 
C.  C.  312 ;  Meyer  v.  Simmenson,  5  De  G.  &  S.  723  ; 
Broimi  V.  Gellatly,  L.  B.  2  Ch.  751 ;  see  Simjjson  v.  Lister, 
4  Jur.  N.  S.  1269. 

Nor  does  a  direction  to  convert  from  time  to  time  for 
payment  of  debts  imply  that  there  is  to  be  a  conversion 
for  no  other  purpose.  Ccddecott  v.  Caldecott,  1  Y.  &  C.  C 
312,  737. 

But  an  absolute  discretion  to  sell  "  such  parts  and  so 
much  as  should  be  necessary "  to  pay  debts,  affords  an 
argument  that  the  tenant  for  life  is  to  enjoy  specifically 
such  parts  as  the  trustees  do  not  sell,  /u  re  Seiuell's 
Estate,  11  Eq.  80;  see  Lii  re  Leonard;  Theobald  v.  King, 
29  W.  B.  234. 
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And  if  a  discretion  to  convert  is  given,  "notwitlistand- 
inu'"  the  gift  to  the  tenant  for  life,  the  tenant  for  Hfe  will 
be  entitled  in  specie  till  conversion.  Burton  v.  Mount,  2 
De  G-.  &  Sm.  383. 

The  tenant  for  life  is  entitled  in  the  meantime,  if  there 
is  a  direction  to  pay  the  produce  of  any  portion  not 
converted  to  him.  Johnston  v.  Moore,  27  L.  J.  Ch.  453 ; 
Mackie  v.  MacJde,  5  Ha.  70  ;  Wrey  v.  Smith,  14  Sim.  202  ; 
Morley  v.  Mendham,  2  Jur.  N.  S.  998 ;  Lean  v.  Lean,  23 
W.  R.  484 ;  MUler  v.  MiUer,  13  Eq.  268. 

An  express  power  to  sell  realty  affords  no  argument  for 
the  specific  enjoyment  of  wasting  securities.  Jehh  v.  Tiuj- 
well,  20  B.  84. 

A  power  to  retain  investments  would  not  entitle  the 
tenant  for  life  to  specific  enjoyment.  Porter  v.  Baddeley, 
5  Ch.  D.  542. 

But  a  power  to  retain  investments,  or  to  sell  and  invest 
the  proceeds  on  such  securities  as  the  trustees  think  proper, 
has  been  held  sufiicient  to  give  the  tenant  for  life  specific 
enjoyment.     Gray  v.  Siggers,  15  Ch.  D.  74. 

The  tenant  for  life  will  be  entitled  to  enjoy  the  pro-  Where  the 
perty  in  specie  as  it  existed  at  the  death  of  the  testator,  of  ared'^ 
where  the  gift  is  not  merely  of  a  residue,  but  there  is  an  ^"f  simply 

°  ''  but  of  spe- 

enumeration  of  certain  specific  things.  Lord  v.  Godfrey,  cific  enu- 
4  Mad.  455 ;  VaugJtan  v.  Buck,  1  Ph.  75 ;  Vincent  v.  things. 
Neiucombe,  Young,  599 ;  Blann  v.  Bell,  2  D.  M.  &  G.  775 ; 
Hood  V.  Clapham,  19  B.  90;  Bowden  v.  Bowden,  17  Sim. 
65 ;  Boys  v.  Boys,  28  B.  436 ;  Pickering  v.  Pickering,  4 
M.  &  Cr.  289 ;  Thurshy  v.  Thurshy,  19  Eq.  395.  Mills  v. 
Mills,  7  Sim.  501,  is  not  easily  reconcilable  with  the  other 
authorities. 

And  in  such  a  case  the  fact  that  a  discretionary  power 
to  convert  is  given  makes  no  difference.  Simpson  v.  Lister, 
4  Jur.  N.  S.  1269 ;  Bethune  v.  Kennedy,  1  M.  &  Cr.  114; 
Habhard  v.  Young,  10  B.  203 ;  Thurshy  y.  Thursby,  supra. 
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The  argument,  however,  in  favour  of  specific  enjoyment 
of  things  expressly  enumerated  is  less  strong  where  the 
gift  is  through  the  medium  of  a  trust.  Craig  v.  Wheeler, 
29  L.  J.  Ch.  374;  8  W.  R.  172. 

On  the  other  hand,  notwithstanding  a  partial  enumera- 
tion of  specific  things,  the  gift  may  in  effect  be  merely 
residuary.  Sutherland  v.  Cooke,  1  Coll.  894,  where  the 
gift  was  of  "  all  my  money  in  the  Long  Annuities,  and  in 
all  or  any  other  of  the  public  stocks  or  funds,  ready 
money  and  securities  for  money,  outstanding  debts,  and 
all  the  rest,  residue,  and  remainder  of  my  estate  and 
effects,  whatsoever  and  wheresoever,  and  of  what  nature 
or  kind  soever  the  same  shall  or  may  consist  at  the 
time  of  my  decease,  not  hereinbefore  specifically 
disposed  of,"  to  trustees,  who  were  directed  by  sale 
thereof,  or  of  so  much  as  should  be  necessary  to  pay 
debts,  isic. 
When  the       Again,  though  the  gift  may  be  of  a  pure  residue,  the 

gift  is  of  111  ,  -r-  • 

residue  tcstator  may  show  that  he  contemplates  specific  enjoy- 
simply  , 

there  may    mSUt. 

be  an  in-         j^  .^  ^y^]!  before  the  Wills  Act,  if  the  tenant  for  life  is 

tention  to 

give  sped-  to  take  the  rents,  issues,  and  profits,  he  will  be  entitled  to 
ment.         the  Specific  enjoyment  of  leaseholds,  if  there  are  no  free- 
holds to  which  the  term  rents  may  apply.     GootlenoiujJi  v. 
Treinamondo,  2  B.  513 ;  Cafe  v.  Be7it,  5  Ha.  24. 
Use  of  the      But  in  wills   since  the  Wills  Act  the    word  rents,  b  y 
rents  and    itsclf,  will  not  have  this  effect  where  it  is  used  with  oth  er 
profits.       words,  none  of  which  have  the  same  specific  force.  Pickup 
V.  Atkinson,  4  Ha.  624;  see,  too.  Booth  v.  Coulton,  7  Jur. 
N.  S.  207. 
Gift  over        If  the  property  is  specifically  given  over  at  the  death  of 

of  the  pro-  /<       i-r      i        •  •   i     i 

perty  in  the  tenant  tor  lite,  he  is  entitled  to  enjoyment  in  specie. 
dSh  of  ^^"««  V-  "^%'  12  J^^^-  ^5^5  18  L.  J.  Ch.  22;  Harris  v. 
the  tenant  Poyner,  1  Dr.  174 ;  Colliois  V.  Collins,  2  M.  &  K.  703  : 

for  life. 

Daglie  v.  Fryer,  12  Sim.  1. 
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A  gift  of  a  specific  part  of  the  residue  at  the  death  of 
the  tenant  for  life  will  entitle  the  tenant  for  life  to  the 
specific  enjoyment  of  that  part.  Holgate  v.  Jennings,  24 
J].  623 ;  Macdonald  v.  Irvine,  8  Ch.  D.  101. 

But  this  is  not  the  case  if  the  gift  at  the  death  of  the 
tenant  for  life  is  a  mere  general  gift,  though  it  may  be  of 
something  which  forms  part  of  the  residue  at  the  testator's 
death.     Lichfield  v.  Baker,  2  B.  481 ;  13  B.  447. 

An  express  trust  to  convert  at  the  death  of  the  tenant  Express 

n  T  n  -n  ■  trust  to 

for  life  entitles  the  tenant  for  lite  to  specific  enjoyment,  convert  at 
Alcock  V.  Sloper,  2  M.  &  K.  699  ;  Harveij  v.  Harvey,  5  B.  ^f'^he''^*^ 
134  ;  Daniel  v.  Warren,  2  Y.  &  C.  C.  290  ;  Roiue  v.  Rowe,  tenant  for 

'  hie. 

29  B.  276. 

And  where  the  conversion  of  a  portion  is  expressly  post- 
poned for  a  certain  time,  the  tenant  for  life  is  entitled  to 
specific  enjoyment  in  the  meantime.  Green  v.  Britten,  1 
D.  J.  &  S.  649. 

Similarly  the  tenant  for  life  is  entitled  where  there  is  a  Power  to 

sell  with 

power  to  sell  with  his  consent,  or  to  renew  leaseholds,  consent  of 
Binves  v.  Hinves,  3  Ha.  611 ;  Hind  v.  Selby,  22  B.  373  ;  £r  iS  o? 
Skirving  v.  Williams,  24  B.  275  ;  Croiue  v.  Crisford,  17  B.  f°^J^J^][^^ 

.507. 

Where  the  tenant  for  life  is  entitled  to  the  enjoyment  Debts 
in  specie  of  the  property  of  the  testator  as  existing  at  his  „ot^in. 
death,  the  debts  must  nevertheless  be  got  in.     Holgate  v. 
Jennings,  24  B.  623. 


VI.  Conversion  by  Events  Extraneous  to  the  Will. 

Where  there  is  a  devise  of  lands,  whether  by  words  of  Effect 
specific  or  general  description,  and  the  testator  afterwards  ^iU  of  a 
sells  the  lands,  the  purchase-money  falls  into  the  personal  l'^^^^^^_ 
residue.       And    an    option   to    purchase,   given    by    the 
testator  after   the    date    of   his  will   and    exercised  after 
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his  death,  has  the  same  effect.       Weediiiy  v.    Weeding, 
1  J.  &  H.  424. 

And  where  the  option  to  purchase  is  given  before  the 
date  of  the  will,  the  effect  is  the  same.  Leaves  v.  Bennett, 
1  Cox,  167;  Townley  v.  Bedivell,  14  Ves.  591;  Goold  v. 
Teague,  7  W.  R.  84 ;  5  Jur.  N.  S.  116 ;  Colling  wood  v. 
Row,  26  L.  J.  Ch.  649 ;  see  Edwards  v.  West,  26  W.  E. 
507. 

Drant  v.  Vause,  1  Y.  &  C.  C.  580 ;  Emuss  v.  Smith,  2 
De  G.  &  Sm.  722,  are  not  easily  reconcilable  with  the 
other  authorities.  See  Dart.  V.  &  P.  263,  and  Cooper  v. 
Martin,  L.  R.  3  Ch.  47. 

It  makes  no  difference  that  the  purchase-money  is  pay- 
able to  the  testator,  his  heirs,  or  assigns.  Toivnley  v. 
Bedwell,  supra ;   Weeding  v.  Weeding,  supra. 

The  case  would  be  different,  if  the  purchase-money  is 
made  payable  to  the  owner  of  the  land.  In  re  Graves 
Minors,  15  Ir.  Ch.  357. 

The  principle  of  the  cases  above  cited  would  probably 
not  be  extended  to  a  bequest  of  leaseholds  where  the 
lease  is  determinable  upon  notice  and  payment  of  com- 
pensation. In  such  a  case  the  legatee  has  been  held 
entitled  to  the  compensation  awarded  Coyne  v.  Coyne, 
I.  R  10  Eq.  496. 
Contract  On  the  Same  principle,  if  there  is  a  contract  to  purchase 
bindiii^'  at  I'^alty,  which  is  binding  on  the  testator  at  his  death,  the 

the  testa-    purcliase-money  is  converted  into  realty,  and  the  heir  or 

tor's  death,  ^       .  .  .  . 

though       devisee  is  entitled  to  it,  though  the  vendor  may  retain  a 

quently      power  of  rescission  which  is  actually  exercised  after  the 

rescinded    testator's  death.      Whittaker  v.   Whittaker,  4  Bro.   C.   C. 

effects  a 

conver-  30;  Gamett  X.  Acton,  28  B.  333;  Hiulson  v.  Cook,  13 
Eq.  417. 

If,  however,  the  contract  is  not  binding  on  the  testator 
there  is  no  conversion.     Broome  v.  Monck,  10  Ves.  597. 

If  the  heir  adopts  and  carries  into  effect  a  parol  contract 


sion. 
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of  the  testator  the  land  is  converted,  and  he  is  not  entitled 
to  the  purchase-money.  Frayne  v.  Taylor,  12  W.  K.  287  ; 
33  L.  J.  Ch.  228. 

If  the  testator  has  contracted  with  a  builder  for  the  Contract 
building  of  a  house  on  a  piece  of  land  devised  by  him,  the  ^  house, 
devisee  is  entitled  to  have  the  contract  performed  out  of 
the    personal    estate,    whether   the    Court   would    decree 
specific  performance  of  the  contract  or  not.      Cooper  v, 
Jarman,  3  Eq.  98;  see  Be  Tann,  7  Eq.  434. 

The  devisee  is  not  entitled  to  interest  on  the  purchase- 
money  pending  the  completion  of  a  contract  to  purchase 
land.     P'uxley  v.  Puxley,  1  N.  E.  509. 

Where   certain  property  is  after  the   date  of   the   will  Conver- 
converted    into    personalty    by    Act    of    Parliament,    the  statutory 
property  passes    as   personalty,  though    the    conveyances  P"'^^^'*- 
required  by  the  Act  may  not  have  been  executed.     Cad- 
rtian  v.  Cadriian,  13  Eq.  470 ;  see  Frewin  v.  Freivin,  10 
Ch.  610. 

A  notice  to  treat  under  the  Lands  Clauses  Act,  followed  Notice  to 
by  an  agreement  as  to  the  price  to  be  paid,  converts  the 
lands  in  question,  though  there  may  be  no  sufficient  con- 
tract under  the  Statute  of  Frauds.  Ex  'parte  Haivkins 
13  Sim.  .569;  Re  Manchester  and  Southport  Raihvay,  19 
B.  365 ;  Watts  v.  Watts,  17  Eq.  217. 

A  mere  notice  to  treat  is  not  sufficient  to  effect  a 
conversion,  nor  is  a  notice  to  treat  followed  by  a  state- 
ment on  the  part  of  the  vendor  of  the  sum  he  is  willing 
to  take,  if  he  dies  before  it  has  been  accepted.  Haynes 
V.  Haynes,  1  Dr.  &  Sm.  426 ;  Re  Battersea  Park  Acts  ; 
Ex  parte  Arnold,  32  B.  .591  ;  see  Coyne  v.  Coyne,  I.  R. 
10  Eq.  490. 

And  an  agreement,  if  land  is  taken  under  compulsory 
powers,  to  pay  so  much  an  acre  for  it,  will  not  cause  con- 
version.    Ex  parte  Wall'er,  1  Dr.  508. 

In  cases  where  conversion  takes  place  the  devisee  is, 
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under  section  28  of  the  Wills  Act,  entitled  to  the  rents 
between  the  testator's  death  and  the  completion  of  the 
purchase.     Watts  v.  Watts,  17  Eq.  217. 

On  the  same  principles,  where  realty  has  been  rightfully- 
converted,  whether  by  a  trustee  in  bankruptcy  or  under  a 
decree  of  the  Court,  it  passes  as  personalty,  and  in  the 
latter  case  the  conversion  is  held  to  take  place  as  from  the 
date  of  the  decree.  Ba'iil's  v.  Scott,  5  Mad.  493 ;  Steed  v, 
Preece,  18  Eq.  192 ;  Arnold  v.  Dixon,  19  Eq.  113. 

Where  more  than  was  necessary  has  been  sold  under  a 

decree,  the  surplus,  it  has  been  held,  retains  its  former 

character.     Coolxe  v.  Dealey,  22  B.  196 ;  Jerny  v.  Preston, 

13  Sim.  356  ;  but  see  Steed  v.  Preece,  supra. 

Conver-  j^^  ^^  ^^le  effect  of  the  conversion  of  renewable  lease- 

sion  into 

fee  simple  holds  for  Hves  and  years  held  in  quasi  tail  into  a  fee  under 

of  rciiGW- 

able  lease-  statutory  powers,  see  Morris  v.  Morris,  I.  R.  6  C.  L.  73  ; 
i^n  5»«^f '^  i6.  7,  p.  295 ;  In  re  Dane's  Estate,  I.  R.  10  Eq.  207  ; 
tail-  Battcste  v.  MaunseU,  I.  R.  10  Eq.  314. 
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GIFTS    TO    PERSONS    DESIGN ATiE   AND    TO    PERSONS 
FILLING    A    CERTAIN    CHARACTER. 

I.  For  the  purpose  of  ascertaining  the  persons  to  take  What  evi- 
dence is 
under  certain  names  and  descriptions,  evidence  is  admis-  admissible. 

sible :  firstly,  of  all  the  facts  known  to  the  testator  at  the 
time  of  making  his  will ;  secondly,  of  any  peculiar  names 
or  phrases  which  the  testator  was  in  the  habit  of  using, 
whether  nicknames  or  names  erroneously  applied  to  cer- 
tain objects,  provided  in  the  latter  case  there  are  no  per- 
sons to  whom  the  names  correctly  apply,  and  for  this 
purpose  any  documents  or  writings  of  the  testator,  in- 
cluding a  prior  will,  are  admissible.  Reynolds  v.  Whitan, 
IG  L.  J.  Ch.  434;  see  Feltham's  Trusts,  1  K.  &  J.  532; 
Gregory's  Will,  34  B.  GOO. 

Evidence  is  also  admissible  of  the  objects  the  testator 
was  likely  to  benefit :  evidence,  for  instance,  to  which  of 
two  societies,  both  insufficiently  answering  a  certain  de- 
scription, the  testator  was  in  the  habit  of  subscribing. 
Kilvcrt's  Trusts,  12  Eq.  183;  7  Ch.  170. 

If  among  the  objects  thus  shown  to  be  known  to  the  Person 
testator  there  is  some  one  who  fully  answers  the  descrip-  answering 
tion  in  the  will,  evidence  to  show  that  another  person  was      .  t:' 

'  ^  scription 

meant  is  not  admissible.    Dehnare  v.  Robello,  1  Ves.  jun.  '^vill  take 
„    „  ^^  ,  ^  T-.-  _        as  persona 

412;  3  B.  C.  C.  44G;  Holmes  v.  distance,  12  Ves.  279  I  designata. 
In  bonis  Peel,  2  P.  &  D.  46. 

A  legatee  is  sufficiently  described  by  his  first  Christian 
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But  not  if 
he  was  un- 
known to 
the  tes- 
tator. 


name,  or  even  by  initials.     Mostyn  v.  Mosfyn,  5  H.  L.  155  ; 
Abbot  V.  Massie,  3  Ves.  148. 

It  is,  on  the  other  hand,  perfectly  clear  that  the  mere 
fact  of  a  person  fully  answering  to  the  description  in  the 
will  (the  description  being  of  a  'persona  designafa)  will  not 
entitle  him  to  take  under  it  if  it  appears  from  the  admis- 
sible evidence  that  the  testator  was  not  aware  of  his 
existence.  Therefore,  under  a  gift  to  Elizabeth,  daughter 
of  Mary  Beynon,  or  to  my  nephew  Joseph,  neither  Elizabeth, 
an  illegitimate  daughter,  nor  a  nephew  called  Joseph,  will 
take  if  it  appears  that  the  testator  was  not  aware  of  their 
existence.  Doe  d.  Thomas  v.  Beynon,  12  Ad.  &  E.  481 ; 
Grant  v.  Grani,  L.  R.  5  C.  P.  380,  727. 
Evidence  The  tcstator  may  have  habitually  called  certain  persons 
name  &c.  or  things  by  peculiar  names  by  which  they  are  not  com- 
is  admis-  ^jjonly  known,  and  of  this  evidence  is  admissible ;  thus, 
where  the  gift  was  to  Catherine  Earnley,  evidence  was 
admitted  to  show  whom  the  testator  was  in  the  habit  of 
calling  by  that  name.  Beaumont  v.  Fell,  2  P.  Wms.  141 ; 
Masters  v.  Masters,  1  P.  Wms.  421  ;  Dowset  v.  Sweet, 
Ambl.  175 ;  Lee  v.  Pa/in,  4  Ha.  251  ;  KeU  v.  Charmer,  23 
B.  195. 

But  if  the  testator  merely  designates  legatees  by  letters 
having  no  reference  to  their  names,  there  is  a  patent 
ambiguity  which  may  not  be  explained  by  evidence. 
Clayton  v.  Nugent,  13  M.  &  W.  200  ;  Sidlivan  v.  Sidlivan, 
I.  R.  4  Eq.  457. 

Where  a  blank  is  left  for  the  name  of  a  legatee,  no 
sumiiipri  ^  evidence   of  intention  is  admissible,  and  the  gift  is  void 
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But  not 
evidence 
to  explain 
a  patent 
ambiguity. 


Blanks 


supplied 


for  uncertainty.  Winn  v.  Littleton,  2  Ch.  Ca.  51 ;  Baylis 
V.  Attorney-General,  2  Atk.  239 ;  Hunt  v.  Hort,  3  Bro.  C. 
0.  311 ;  Taylor  v.  Richardson,  2  Dr.  16. 

Where,  however,  there  is  a  clear  gift  to  a  certain  class, 
and  an  intention  is  expressed  of  including  or  excluding 
certain  persons  whose  names  are  left  in   blank,  the  clause 
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of  inclusion  or  exclusion  only  is  void  for  uncertainty,  and 
the  gift  to  the  class  is  good.  lUingworth  v.  Cooke,  9  Ha. 
37 ;  Gill  V.  Bagshaw,  L.  R.  2  Eq.  74G. 

But  if  the  testator  goes  on  to  define  the  class  by  name, 
and  inserts  the  names  of  persons  who  cannot  alone  be  said 
to  constitute  the  class,  leaving  blanks  for  other  names,  the 
gift  is  void  for  uncertainty ;  for  instance,  if  the  gift  be  to 
my  nephews  and  nieces,  John  and  Nanny,  followed  by  a 
blank,  John  and  Nanny  not  satisfying  the  description 
nephews  and  nieces.     Greig  v.  Martin,  5  Jur.  N.  S.  329. 

The  fact  that  a  blank  is  left  for  the  Christian  name,  or 
for  the  surname,  of  the  .legatee  will  not  avoid  the  legacy  if 
there  is  no  doubt  to  whom  the  rest  of  the  name  applies. 
Price  V.  Page,  4  Ves.  C80 ;  Pkillips  v.  Barker,  1  Sm.  &  G. 

582,  where  the  gift  was  to Davis,  daughter  of  S.  Davis, 

and  the  testator  knew  only  of  one  daughter  at  the  date  of 
the  will.  In  bonis  De  Rosaz,  2  P.  I).  G6  ;  see  Re  Gregsons 
Trusts,  12  W.  R.  935. 

II.  Where  the  lejratee  is  inaccurately  named  or  described,  Inaccurate 

°  "^  descrip- 

so  that  there  is  no  one  who  fully  ansAvers  the  name  or  tion. 

description,  the  Court  will  if  possible  gather  from  the  con- 
tents of  the  will  and  the  surrounding  circumstances  who 
was  meant.  Ryall  v.  Hannam,  10  B.  536;  Camoys  v. 
BlundeU,  11  Sim.  4G7 ;  1  Ph.  279  ;  1  H.  L.  778;  Stringer 
V.  Gardiner,  27  B.  35  ;  4  De  G.  &  J.  4G8 ;  Douglas  v. 
Felloivs,  Kay,  114;  Dooley  v.  MaJion,  I.  R.  11  Eq.  299; 
In  re  TwoldU,  3  L.  R.  Ir.  21  ;  Patching  v.  Barnett,  28 
W.  R.  88G. 

In  determining  whether  a  legatee  fully  answers  the 
description,  the  whole  will  must  be  considered.  Thus 
though  there  may  be  a  person  precisely  answering  to  the 
name  given  by  the  testator,  it  may  appear  from  other  parts 
of  the  will  that  that  person  could  not  have  been  intended. 
Charter  v.  Charter,  L.  R.  2  P.  &  D.  315 ;  ih.  7  H.  L.  3G4 ; 
In  re  Wolverton  Mortgaged  Estcdes,  7  Ch.  D.  197. 
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Name  ac- 
curate, 
super- 
added de- 
scription 
inaccurate, 


Name  in- 
accurate, 
super- 
added de- 
scription 
accurate. 


Equivoca- 
tion. 


The  fact  that  a  legatee  has  once  been  accurately 
described  VN-ill  not  prevent  his  taking  another  gift  under  a 
less  full  or  an  inaccurate  description.  Doe  d.  Morgav  v. 
Morgan,  1  Cr.  &  M.  235  ;  Careless  v.  Careless,  19  Ves.  GO-i  ; 
1  Mer.  :181. 

But  it  uill  if  the  two  descriptions  are  so  different  as  to 
raise  a  strong  probability  that  the  same  legatee  cannot 
have  been  meant.     Lee  v.  Pain,  4-  Ha.  254. 

If  a  legatee  is  mentioned  by  name  and  an  erroneous 
description  is  added,  the  name  will  prevail  if  there  is  a 
person  fully  answering  to  the  name  and  no  one  to  answer 
the  description.  Veritas  nominis  toll  it  errurem  demon- 
strationis.  Standen  v.  Standen,  2  Ves.  jun.  589  ;  C  B.  P.  C. 
193  ;  Doe  d.  Gains  v.  Rouse,  5  C.  B.  442  ;  Re  Blachnan, 
16  B.  377;  Re  Iinjles  Trusts,  11  Eq.  578. 

Similarly,  if  there  is  no  one  to  answer  the  name,  a  person 
satisfying  the  description  will  take.  Pitcalrne  v.  Erase, 
Finch,  403 ;  Duivset  v.  Siveet,  Amb.  175  ;  Parsons  v.  Par- 
sons, 1  Ves.  jun.  20G;  Garth  v.  Megriek;  1  B.  C.  C.  30; 
Doe  d.  Cook  v.  Danvers,  7  East,  229. 

III.  If  there  are  several  persons  who  accurately  answer 
the  whole  description,  there  is  an  equivocation,  and  evidence 
of  the  testator's  intention  is  admissible.  Loi'd  Cheney  s 
Case,  3  Rep.  p.  137,  fol.  G8'/. ;  Doe  d.  Morgan  v.  Morgan, 
1  Cr.  k  M.  235  ;  Doe  d.  Gord  v.  Needs,  2  M.  &  W.  129  ; 
Doe  d.  Allen  v.  Allen,  12  A.  t  E.  451  ;  Jones  v.  Newman, 
1  W.  Bl.  60;  Jefferies  v.  Mlchcll,  20  B.  15. 

And  if  part  of  the  description  applies  e([ually  to  two 
persons  and  the  rest  of  it  applies  to  no  one,  the  portion 
which  has  no  application  may  be  considered  away,  so  as 
to  raise  an  equivocation  and  make  evidence  of  intention 
admissible.  Price  v.  Page,  4  Ves.  680 ;  ^^till  v.  Hostr,  G 
Mad.  192;  Careless  v.  Careless,  19  Ves.  G04  ;  1  Mer.  3S4. 
These  cases  are  referred  to  this  head  by  Lord  Abinger,  C.  B., 
in  Doe  d.  Hiscock  v.  Hiscoch,  5  M.  &  W.  363,  370 ;  but 
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quaere  whether  Price  v.  Page  was  not  a  case  of  equivoca- 
tion strictl}^  and  whether  the  latter  two  cases  were  not 
mere  cases  of  misdescription.  At  any  rate,  in  them  no 
evidence  of  intention  proper  was  offered,  but  only  evidence 
of  surrounding  circumstances. 

To  raise  a  case  of  equivocation  it  is  sufficient,  if  two  Equivoca- 
persons  equally  answer  the  description  in  a  popular  sense,  arise 

Thus  a  father  and  son  both  equally  answer  the  descrip-  ^;^^o"pgi.. 
tion  John  Smith,  though  properly  speaking  the  son  is  John  sons  may 
Smith  the  younger.     Jones  v.  Newman,  1  W.  Bl.  60.  answer  the 

So  a  person  whose  name  was  W.  M.  and  one  whose  name  scription 
was  W.  J.  R.  B.  M.  vvere  both  held  equally  to  answer  the  ^J^^Jj.^;!^"''^ 
description   W.  M.,  since  a  man  is   popularly  known   by 
his  first  Christian  name.     Bennett  v,  Marshall,  2  K.  &  J. 
740. 

It  makes  no  difference  that  the  will  itself  shows  that  The  will 

may  on  the 

there  are  two  persons  equally  answering  a  given  description,  face  of  it 
For  instance,  if  there  is  a  gift  to  G.  G.,  son  of  J.  G.,  another  ^^^^  „f 
to  G.  G.,  son  of  G.  G.,  and  a  third  to  G.  G.,  son  of  G.  fquivoca- 

'  tion. 

Doe  d.  Gord  v.  Xeeds,  2  M.  &  W.  129. 

But  parol  evidence  is  not  admissible  to  show  to  which 
of  two  antecedents  in  the  will  a  word  of  reference  is  to  be 
referred,  if,  for  instance,  two  Ann  Collins's  have  been  men- 
tioned, and  there  is  a  gift  to  the  said  Ann  Collins.  Fox  v. 
Collins,  2  Ed.  107 ;  Castledon  v.  Turner,  3  Atk.  257. 

No  case  of  equivocation  arises  if  it  can  be  gathered  from  An  appa- 
the  will  which  of  several  persons  equally  answering  the  of  equivo- 
name  is  meant,  as  in  a  devise  to  M.  W.,  my  brother,  and  to  ^g*^^*^'^™^^ 
Simon,  mv  brother's  son — the  son  of  the  brother  iust  men-  plained 

-■  -^  ^  by  the  will 

tioned  being  clearly  indicated.     Doe  d.  Westlake  v.  West-  itself 
lal-e,  4  B.  &  Aid.  57  ;  Healy  v.  Healy,  I.  R.  9  Eq.  418. 

And,  similarly,  if  a  legatee  has  once  been  accurately 
described,  and  the  same  name  is  afterwards  mentioned 
Avithout  the  description,  evidence  is  not  admissible  to  show 
that  a  different  legatee  of  that  name  was  meant.      Webber 
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V.  Corhett,  16  Eq.  515 ;  Richardson  v.  Watson,  4  B.  &  Ad. 
787. 

But  tlie  case  is  different  if  there  is  first  a  gift  to  A.  B. 

and  then  a  gift  to  A.  B.  of  X.,  and  there  are  two  A.  B.'s, 

one  of  X.  and  one  not.     Doe  d.  Morgan  v.  Morgan,  1  Cr.  & 

M.  235. 

Whether        Further,  it  is  clear  that  if  there  were  a  gift  to  "  my 

nephews  . 

proper  and  nephews  "  as  a  class,  evidence  that  the  testator  generally 
nephews  applied  the  term  to  his  wife's  nephews  would  not  raise  a 
are  both     ^^^^  ^f  equivocation  so  as  to  make  evidence  of  intention 

equally  ^ 

nephews,  admissible  as  between  nephews  proper  and  wife's  nephews. 
Bcachcroft  v.  Beachcroft,  1  Mad.  430,  which  may  be  cited 
to  the  contrary,  so  far  as  it  cannot  be  upheld  ex  viscerihus 
of  the  will,  has  been  generally  disapproved. 

It  is  equally  clear  that  if  the  testator  at  the  date  of  his 
will  had  only  a  wife's  nephew  called  Joseph,  the  subsequent 
birth  of  a  brother's  son  called  Joseph  would  not  entitle  the 
latter  to  take  under  a  gift  to  my  nephew  Joseph.  And 
the  result  would  be  the  same  if  the  testator  at  the  date  of 
his  will  was  not  aware  that  his  brother  had  a  son  called 
Joseph.  Doe  d.  Thomas  v.  Beynon,  12  Ad.  &  E.  431  ; 
Ch^ant  V.  Grant,  L.  R.  5  C.  P.  380,  ih.  727.  My  nephew 
Joseph  is  clearly  'persona  designata,  and  the  question  then 
is,  whom  did  the  testator  mean  to  point  out  ? 

Evidence  of  intention,  though  in  fact  admitted  in  Grant 
V.  Grant,  was  not  necessary  for  the  decision,  since  the 
testator  cannot  have  meant  to  benefit  a  person  of  whose 
existence  he  was  not  aware,  under  a  particular  name  and 
description,  and  therefore  a  case  of  equivocation  cannot  be 
said  there  to  have  arisen. 

Whether  evidence  of  intention  would  be  admissible  if 
the  testator  was  aware  at  the  date  of  his  will  that  both  his 
brother  and  his  brother-in-law  had  sons  called  Joseph  is 
doubtful,  though  the  judgment  in  Grant  y.  Grant  seems  to 
imply  that  it  would. 
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IV.  If  there  is  a  gift  by  name,  with  a  particular  dcscrij)-  Cassewhere 

pRrt  01  sl 

tion  superadded,  and  there  is  some  one  who  answers  to  the  description 
name  and  some  one  who  answers  to  the  description,  no  ^.jij  person 
evidence  of  intention  is  admissible.     Doe  d.  Hiscocks  v.  ^^'^  ^^}^,^ 

to  auotlier. 

Hiscocks,  5  M.  &  W.  363  ;  Bernasconl  v.  AtJdnson,  10  Ila. 
34.5  ;  Charter  v.  Charter,  L.  R  2  P.  &  D.  31.5,  ib.  7  H.  L. 
3G4. 

In  some  cases,  if  there  is  nothing  to  point  out  one 
person  more  than  the  other,  the  gift  will  be  void  for 
uncertainty.  Tlionias  v.  Thomas,  6  T.  R.  671 ;  Brake  v. 
Brake,  8  H.  L.  172.     See  Co^jc  v.  Henshaw,  35  B.  420. 

In  such  cases  the  rule  that  the  name  is  to  prevail 
against  an  error  of  demonstration  can  only  apply  if  it  is 
clear  that  the  error  is  in  the  demonstration.  And  there- 
fore either  the  name  or  the  description  will  prevail,  ac- 
cording as  it  is  reasonably  certain  that  the  mistake  is 
more  likely  to  be  made  in  the  name  than  in  the  descrip- 
tion, or  vice  versa. 

If  the  gift  is  to  A.  B.,  second  son  of  C.  D.,  and  A.  B.  Gift  to  A., 

,  .    ,  .  ,  .  .  ,         .        1  .„  second  son 

IS  the  third  son,  and  there  is  nothing  either  m  the  will  or  of  b., 
in   the    relations    of   the    second    and  third    sons  to  the  ^^^^^^g^.'^. 
testator  to  point  out  one  more  than  the  other,  the  name  will  ^on  of  B. 
prevail.     Boe  d.  Chevalier  v.  Huthivaite,  8  Taunt.  306  ;  2 
Moo.  304  ;  see  3  B.  &  Aid.  632 ;  Pryce  v.  Keivholt,  14 
Sim.    354;   Garland  v.  Beverley,  9  Ch.  D.   213;   In  re 
Lyon's  Trusts,  48  L.  J.  Ch.  245  ;  see,  too,  Farrer  v.  St. 
Catherines  Coll.,  16  Eq.  19. 

But  it  may  appear  from  the  will  or  the  relations  of  the 
second  and  third  son  to  the  testator,  or  from  the  fact  that 
one  of  the  sons  was  otherwise  provided  for,  whether  the 
name  or  description  was  erroneous.  Thus,  if  one  of  the 
two  was  godson  or  well  known  to  the  testator,  the  other 
not,  the  former  takes.  Bernasconi  v.  AtJdnson,  10  Ha. 
345  ;  Gregorys  Will,  34  B.  601 ;  Hodgson  v.  Clarl:e,  1  B. 
F.  &  J.  394. 
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So  if  the  testator,  after  a  limitation  to  A.  B.,  the  second 
son  of  C,  limits  remainders  to  the  third  and  fourth 
sons  and  so  on,  the  argument  is  strong  that  the  descrip- 
tion and  not  the  name  was  to  prevail.  Bradshaiu  v, 
Bradshaw,  2  Y.  &  C.  Ex.  72  ;  Keeld  v.  Keeld,  W.  N.  1878, 
219. 

But  this  argument  was  held  not  to  apply  where  the 
limitations  were  to  R.  G.  fourth  son  of  G.  G.  in  fee  in 
case  he  should  attain  twenty-one,  but  if  he  should  die 
under  that  age  to  the  fifth  son  in  fee,  and  so  on ;  and 
accordingly  B.  H.  G.,  the  third  son,  took.  Gillett  v,  Gane, 
10  Eq.  29. 
Where  the      If,  on   the  Other  hand,  the  description  is  such  as   to 

description  .      ,      .  .  ,  ,  ,       . 

is  careful    particularise  a  certain  person,  and  to  leave  no  doubt  as 

rate  it        ^^  whicli  of  two  porsous  was  meant,  the  description  will 

prevails,     prevail.     Smith  v.  Coneij,  G  Ves.  42 ;  Lee  v.  Pain,  4  Ha. 

253  ;  Adams  v.  Jones,  9  Ha,  485  ;  Charter  v.  Charter,  L. 

R.  2  P.  &  D.  315  ;  ib.  7  H.  L.  864. 

And  though  there  may  be  a  person  answering  to  the 
name,  if  there  are  in  the  will  expressions  which  show  that 
he  could  not  have  been  meant,  the  case  falls  under  the 
same  head,  and  it  becomes  a  question  whether  the  name 
or  the  description  is  to  prevail.  CJiarter  v.  Charter,  L.  R. 
2P.  &D.  315;  ib.  7  H.  L.  3G4. 
Where  the  If  the  description  is  such  as  itself  to  supply  a  motive 
suppHes'a'^  for  the  gift,  the  descrij^tion  will  prevail.     JS'unn's  Trusts, 

t'wift^°'  ^^  ^^-  ^^^  '  ^®®  ^^  ^^'^'  ^^  ^'^'  ^^-  ^^^'  ^^^'  ^^  Blayneifs 
Trust,  I.  R.  9  Eq.  413. 


B.  Gifts  to  Persons  Filling  a  Certain  Character. 

Gift  to  a  The  mere  fact  that  a  gift  is  made  to  a  named  legatee  in 
a^certeiu^  a  Certain  character,  as  for  instance  to  my  wife  A.,  does  not 
character,   avoid  the  legacy  if  the  legatee  does  not  happen  to  fill  the 
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character.     Schloss  v.  Stiebel,  6   Sim.   1 ;    Giles  v.   Giles, 
1  Keen,  G85  ;  Re  PltVs  Will,  27  B.  576. 

If  the  legatee  frauduleutly  assumed  the  character  for 
the  purpose  of  deceiving  the  testator,  and  procuring  a 
legacy,  the  question  of  fraud  must  be  raised  in  the  Court 
of  Probate.  A  Court  of  Construction  has  no  jurisdiction 
to  go  into  the  r|uestion  of  fraud  where  the  will  has  once 
been  proved.  Mehiish  v.  Milton,  3  Ch.  D.  27,  overruling 
Kennell  v.  Abbot t,  4  Yes.  802;  Will-inson  v.  Jougldn, 
L.  R.  2  Eq.  319  ;  see  RisMon  v.  Cobb,  5  M.  6c  Cr.  145; 
and  see  ante,  pp.  22,  G9. 

Upon  the  question  whether,  under  a  gift  of  a  legacy  to  Servant?. 
each  of  the  testator's  servants,  servants  who  are  in  the 
testator's  service  at  the  date  of  the  will,  but  quit  it  before 
his  decease,  are  entitled  to  the  legacy,  there  are  two  cases 
apparently  directly  opposed.  Probably  the  later  authority, 
in  which  they  were  held  entitled  to  the  legacy,  would  be 
followed.  Jones  v.  Henley,  2  Ch.  Rep.  162  ;  Parker  v. 
Marchant,  1  Y.  &  C.  C.  290. 

The  word  servants  is  not  necessarily  confined  to  servants 
living  in  the  house.  It  has  been  held  to  include  a  farm- 
bailiff,  a  gardener  and  under-gardener,  and  a  house-steward. 
Bullincj  V.  Ellice,  9  Jur.  936;  Thrupp  v.  Collett,  26  B. 
147;  Armstrong  v.  Clavering,  27  B.  226. 

Such  persons  as  stewards  of  Courts,  a  coachman  provided 
by  a  job  master,  or  a  boy  occasionally  employed,  are  not 
included  under  the  term  servants.  Townshend  v.  Wind- 
ham, 2  Vern.  546;  Chileott  v.  Bromley,  12  Ves.  114; 
Thriqyp  V.  CoIIeit,  26  B.  147. 

The  term  domestic  servants  would  it  seems  exclude  out-  Domestic 

servants. 

door  servants.     Ogle  v.  Morgan,  1  D.  M.  &  G.  359. 

If  the  gift  is  of  a  year's  wages  it  will  be  limited  to  Gift  of  a  , 
servants  hired  by  the  year.     Booth  v.  Dean,  1  M.  &  K.  ^vages. 
560  ;  Blackwell  v.  Pennant,  9  H.  551  ;  Breslin  v.  Waldron, 
4  Ir.  Ch.  334. 
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A  bequest  to  the  two  servants  who  shall  be  living'  with 
me  at  my  death,  has  been  held  to  go  to  all  living  with  the 
testator  at  his  death,  though  there  may  have  been  only  two 
at  the  date  of  the  will.  Sleech  v.  Torrlngton,  2  Ves.  sen. 
5G0. 

Under  a  bequest  to  servants  "living  with  me  at  my 
decease,"  servants  who  have  been  wrongfully  discharged 
before  the  testator's  deatli,  or  voluntarily  leaving  the 
service,  or  dismissed  on  account  of  the  testator's  lunacy, 
are  not  entitled  to  anything.  Darloiv  v.  Edioards,  1  H. 
&  C.  547  ;  Re  Serves'  Estate;  Venes  v.  Marriott,  10  W.  E. 
751 ;  31  L.  J.  Ch.  519;  In  re  Harthi/s  Trusts,  26  W.  R. 
590. 

But  a  servant  who  at  the  testator's   death   has  tem- 
porarily  left   his    house   and    is   to    return   to   service   is 
entitled  to  the  legacy.     Herbert  v.  Reid,  IG  Ves.  481. 
Gift  to  the      In  wills  Under  the  Wills  Act  a  gift   to   the  testator's 
wife.  wife  must  mean  the  person  calling  herself  his  wife  at  the 

date  of  the  will,  as  a  second  marriage  operates  as  a 
revocation  of  the  will,  and  therefore  a  deceased  wife's  sister 
may  take  under  the  description  of  the  testator's  wife. 
Pratt  v.  Matthew,  22  B.  328;  Pitt's  WiU,  27  B.  576  ;  5 
Jur.  N.  S.  1235. 

But  j»'i)7iC6 /«cie  wife  means  lawful  wife,     Davemxtort's 

Trusts,  1  Sm.  &  G.  126. 

Gift  to  the      Prima  facie  a  gift  to  the  wife  of  A.  who  has  a  wife 

third  per-    living  at  the  date  of   the  will  goes  to  that  wife  and  no 

other.     Boreham  v.  Bignall,  8  Ha.  131  ;  Burrow's  Triisfs, 

10  L.  T.  N.  S.  184. 

At  any  rate  this  is  the  case  if  there  is  anything  to  shovv^ 
that  the  testator  I'eferred  to  a  person  known  to  him,  by 
adding,  for  instance,  the  epithet  "  beloved."  Nihloch  v. 
Garrett,  1  R.  &  M.  629. 

And  when  a  daughter  has  been  described  as  wife  of 
A.,  a  subsequent  gift  to  her  husband  means  that  husband 


son, 
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only.     Bnjan's   Trust,   2    Sim.    N.    S.    103;    Franhs   v. 
Brooher,  27  B.  G35. 

But  a  gift,  after  a  life  interest  to  a  son,  amongst  the 
wife  of  the  son  (in  case  she  should  survive  him)  and  all 
and  every  the  children  of  the  son,  has  been  held  to  include 
a  second  wife,  though  there  was  a  wife  living  at  the  date  of 
the  will,  as  it  would  include  children  by  a  second  marriage. 
In  re  Lynes  Trust,  8  Eq.  G5  ;  but  see  Firth  v.  Flelden,  22 
W.  K  622. 

And  a  direction  that  in  case  of  the  bankruptcy  of  any 
of  the  legatees  for  life,  their  shares  should  be  applied  for 
the  benefit  of  the  wife  and  children  of  such  legatees 
during  the  remainder  of  the  life  of  the  legatee,  will  in- 
clude a  second  wife  of  one  of  the  legatees  who  was  mar- 
ried at  the  date  of  the  will ;  the  direction,  being  applicable 
to  several  legatees,  some  of  whom  were  not  married,  show- 
ing that  no  particular  wife  was  intended.  Longvjorth  v. 
Bellamy,  40  L.  J.  Ch.  513. 

But  a  similar  direction  as  to  the  share  of  one  legatee 
who  was  married  at  the  date  of  the  will  will  not  include  a 
second  wife.     Boreham  v.  Bignall,  8  Ha.  131. 

If  there  is  no  person  answering  the   description   at  the  Gift  to  the 
date  of  the  will  or  the  death,  the  gift  vests  indefeasibly  in  person  who 
the   first  person  who  answers  the  description.     Radford  ^jjj""'''''^' 
v.  Willis,  12  Eq.  105,  7  Ch.  7  ;  see  Peppin  v.  Bedford,  3 
Ves.  570. 

As  to  the  effect  of  a  divorce  upon  a  gift  to  a  husband 
and  wife  during  their  joint  lives,  see  Knox  v.  Wells,  2  H. 
&  M.  G7-1. 

"  If  an  estate  be   made  of  land  to  a  husband  and  wife  Gifts  to 
and  to  a  third  person,  in  this  case  the  husband  and  wife  and  wife 
have  in  law  in  their  right  but  the  moiety."     Littleton,  pgrsm?"'*^ 
sec.  291.  The  same  rule  applies  to  personalty,  and  it  makes 
no  difference  whether  the  bequest  is  a  joint  tenancy  or  a 
tenancy  in  common. 

Thus  a  bequest  to  A.  and  B.  his  wife  and  C.  as  tenants 
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in  common  goes  in  moieties  to  A.  and  his  wife  and  to  C 
Wyldes  Estate,  2  I).  M.  &  G.  724-. 

But  a  similar  bequest  during  their  lives  and  the  life  of 
the  survivor  of  them,  and  after  the  death  of  the  survivor 
over,  would  be  enough  to  show  that  the  wife  was  to  take  a 
separate  interest.     Marchant  v.  Cragg,  81  B.  808. 

If  the  bequest  is  to  A.,  B.  and  C.  and  the  wife  of  C. 
equally,  the  second  "and"  is  looked  upon  as  a  siibcopuhi, 
and  the  property  goes  in  thirds.  Bricker  v.  Whatleij,  1 
Vern.  282. 

So,  too,  if  the  gift  is  to  A.,  his  wife  and  children,  the 
husband  and  wife  take  one  share.  Gordon  v.  Whieldov, 
11  B.  170;  Atcheson  v.  Atchesoii,  ib.  485. 

But  a  very  slight  evidence  of  intention  that  the  wife  is 
to  take  a  separate  share  has  been  held  sufficient  to  pre- 
vent the  rule ;  thus,  if  the  words  are  to  A.,  B.,  C.  and  his 
wife  as  tenants  in  common,  husband  and  wife  take  several 
shares.  Warrington  v.  Warrington,  2  Ha.  54,  where  the 
husband  and  wife  were  equally  of  kin  to  the  testatrix  ;  see, 
too,  Payne  v.  Wagner,  12  Sim.  184. 

And  apparently  if  the  words  are  to  my  son-in-law  B. 
and  my  daughter  P.  his  wife,  their  executors,  administra- 
tors, and  assigns,  both  take  equally — the  gift  not  being  to 
husband  and  wife,  but  to  son-in-law  and  daughter-in-law. 
A.-G.  V.  Bacchus,  9  Pr.  80;  11  Pr.  547. 

Possibly  the  rule  of  the  unity  of  husband  and  wife  would 

not  be  applied  to  a  husband  and  wife  living  under  a  foreign 

law,  which  recognises  the  separate  existence  of  the  wife. 

Bias  V.  Be  Livera,  5  App.  C.  128. 

Meaning         Whether  a  gift  to  unmarried  children  is  a  desianat'io 

of  the  word  ®  '^        . 

unmarried  personarum  or  not  depends  on  the  language  of  the  will. 

gift  Thus,  a  gift  to  the  son   and   unmarried  daughters  of  A. 

goes  to  the  daughters  unmarried  at  the  date  of  the  will, 
the  gift  to  the  son  showing  that  particular  persons  are 
meant.  Hcdl  v.  Robertson,  4  D.  M.  k  G.  781 ;  see  Elliott 
V.  Elliott,  11  Ir.  Ch.  482. 
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Whore  the  gift  designates  a  chiss  ascertainable  at  the 
testator's  deatli,  the  subsequent  marriage  of  one  of  the 
class  will  not  avoid  the  gift.  Jabber  v.  Jabber,  9  Sim. 
503 ;  see  Blagrove  v.  Goore,  27  B.  138. 

As  to  whether  unmarried  in  a  direct  gift  means  never 
having  been  married  or  not,  see  Thistlethiuayte's  Trusts,  1 
Jur.  N.  S.  881 ;  24  L.  J.  Ch.  713 ;  Dalrymple  v.  Hall,  29 
AV.  R.  421. 

A  gift  to  "a  son"  of  a  person  will,  it  seems,  go  to  the  Gift  to  "a 
son  living  at  the  date  of  the  gift,  if  there  is  one.     PoveJl 
V.  Davies,  1  B.  532. 

If  there  is  no  son  living  it  goes  to  the  first  son  born 
afterwards,  if  he  survives  the  testator.     Poivell  v.  Davies, 

1  B.  532;  Ashburner  v.  Wilson,  17  Sim.  204;  see,  too, 
Russell  V.  Russell,  12  Ir.  Ch.  377. 

A  gift  to  one  of  a  class,  as  to  one  of  the  sons  of  a  person,  Gift  to  one 

^  of  a  class 

is  void,  though  only  one  member  of  the  class  may  happen  ig  void, 
to  be  living  at  the  death  of  the  testator.     Strode  v.  Russell, 

2  Vern.  621,  624;  J,i  bonis  Baylis,  1  Sw.  &  T.  613;  In 
bonis  Blachwell,  2  P.  D.  72;  see  Beauehavt  v.  Ustiche, 
W.  N.  1880,  14. 

The  natural   meaning  of  first  or  second  son  is  first  or  Gifts  to  a 
second  in  order  of  birth.  Becondson. 

1.  No  difficulty  arises  where  all  the  sons  born  are  living 
at  the  testator's  death,  or  where  no  sons  have  then  been 
born.  In  the  latter  case,  the  first  or  second  son  born  after- 
wards will  take.  See  Driver  v.  Frank,  3  Mau.  &  S.  25 ; 
8  Taunt.  468;  Alexander  v.  Alexander,  10  C.  B.  59; 
Rennet  v.  Bennet,  2  Dr.  &  Sm.  266. 

The  second  born  son  will  take  as  second  son,  thougli  his 
elder  brother  may  die  before  he  is  born.  Tiajf'ord  v. 
Ashton,  2  Vern.  660. 

2.  If  there  is  a  first  son  at  the  date  of  the  will  it  seems 
probable  that  he  would  take  as  i)ersona  designata.  Saun- 
ders y.  Richardson,  18  Jur.  714  ;  see  Re  Harris,2^V.K  689. 
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So,  too,  if  there  were  a  first  and  second  son  living  at  the 
date  of  the  will  the  second  son  would  probahly  take  under 
the  description  second  son.  Whether  the  second  son  at  the 
date  of  the  will  whose  elder  brother  had  died  would  take 
as  second  son,  quccre. 

3.  If  a  first  or  second  son  Is  dead  at  the  date  of  the 
will  the  term  will  mean  first  or  second  son  at  the  testator's 
death.  King  v.  Bennett,  4  M.  &  W.  36;  Thompson  v. 
TJwmj)son,  1  Coll.  388, — where  the  provisions  of  the  will 
were  confirmed  by  a  codicil  after  the  death  of  the  first  born 
son. 

4.  Tf  a  first  or  second  son  is  born  after  the  date  of  the 
will  and  dies  in  the  testator's  lifetime,  a  first  or  second  sur- 
viving son  will  take.     Lomax  v.  Holmdon,  1  Ves.  sen.  290. 

But  this  is  not  the  case  if  the  testator  contemplates  the 
possibility  of  lapse  and  provides  for  it ;  for  instance,  by  a 
gift  to  the  seventh  or  youngest  child  of  a  person  who  at 
the  date  of  the  will  had  six  children.  West  v.  Lord  Primate 
of  Ireland,  2  Cox,  258;  3  B.  C.  C.  148. 

The  terms  elder  and  younger  in  wills  \n\xst  prima  facie 
be  considered  as  used  in  their  strict  sense  as  applicable 
to  age,  and  not  in  the  figurative  sense  of  anterior  and 
posterior  in  order  of  limitation  of  estates.  Scarisbrick 
Y.  Lord  Skelmersdale,  4  Y.  &  C.  Ex.  78 ;  2  H.  L.  1G7; 
Lyddon  v.  Ellison,  19  B.  5G5 ;  Livesey  v.  Livesey,  2  H.  L. 
419. 

In  the  case  of  limitations  of  real  estate  devised  for  life 
with  remainders  in  tail,  the  natural  meaning  of  eldest  son 
is  first  born  son.   Bathurst  v.  Errington,  2  App.  C.  G98, 709. 

Therefore,  under  a  devise  to  the  eldest  son  of  A.  for  life 
with  remainder  to  his  first  and  other  sous  successively  in 
tail,  with  remainder  to  the  second  and  other  sons  of  A. 
successively  in  tail,  if  the  first  born  son  of  A.  dies  in  the 
testator's  lifetime  without  issue,  A.'s  second  son  takes  an 
estate  tail.     Meredith  v.  Treffry,  12  Cli.  D.  170. 
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Tlic  term  eldest  son  may  mean  only  son,  as  youngest 
child  may  mean  only  child.  Tioite  v.  Birmingham,  L.  K 
7  H.  L.  084 ;  Emery  v.  England,  3  Ves.  232. 

If  the  testator  contemplates  a  younger  son  as  becoming 
eldest,  or  if  the  eldest  were  dead  at  the  date  of  the  will, 
eldest  son  can,  of  course,  not  mean  first  born  son.  Hervey- 
Batkiirst  V.  Stanley,  4  Ch.  D.  251;  S.  C.  sub.  nom. 
Bathurst  v.  Errington,  2  App.  C.  G98. 

A  clause  shifting  estates  in  the  event  of  a  younger  son 
becoming  the  eldest  son  of  his  father  applies  only  to  a  son 
becomino-  the  eldest  in  his  father's  lifetime.  Bathurst 
V.  Errington,  2  App.  C.  698. 

When  a  testator  has  made  dispositions  in  favour  of  hisXextsur- 
sons,  arranging  them  in  a  descending  order  of  birth  with         ° 
a  gift  over  of  their  respective  shares  in  certain  events  to 
"  my  next  surviving    son,"  the  next   younger  son    takes 
under  this   description.     Eastiuood   v.  Lockwood,   L.   E. 
3  Eq.  487. 

In  the  case  of  a  bequest  of  personalty,  whether  imme- 
diate or  in  remainder,  to  the  eldest  child  of  a  person,  the 
eldest  child  living  at  the  testator's  death  will  take,  though 
he  may  not  have  been  the  eldest  at  the  date  of  the  will. 
Re  Harris'  Trust,  2  W.  E.  689. 

With  regard  to  the  period  at  which  the  class  of  younger  The  class 

.  .  .        ,  of  ycmnger 

children  is  to  be  ascertained —  children  is 

If  there  is  an  immediate  gift  to  3^ounger  children  the  J°j^,g^far' 

class  will    be  ascertained    at  the  testator's   death,  and    a  the  period 

of  vesting. 

child  who  after  that  time  becomes  eldest  will  not  be 
excluded.  Coleman  v.  Seymour,  1  Ves.  sen.  209  ;  Umhers 
V.  Jaggard,  9  Eq.  201. 

Similarly,  if  the  gift  is  to  younger  children  who  attain 
twenty-one,  a  child  who  is  a  younger  child  when  it  attains 
twenty-one  will  take,  though  it  may  afterwards  become 
eldest.  Adams  v.  Roberts,  2.5  B.  658.  The  decision  in 
Matthews  v.  Paul,  3  S^v.  328,  may  be  supported  on  the 
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ground  that  the  son  excluded  was  the  eldest  at  the  time 
of  vestn)g  as  well  as  at  the  time  of  distribution. 

In  the  same  way  an  eldest  son  to  be  excluded  will  be 
ascertained  at  the  time  of  vesting  and  not  at  the  time  of 
distribution.  Sandeman  v.  MacJamzie,  1  J.  &  H.  G13  ; 
Adams  v.  Bush,  8  So.  405;  6  Bing.  N.  C.  164;  Theed's 
Settlement,  3  K.  &  J.  375 ;  Adams  v.  Adams,  25  B.  0-12. 

The  testator  may,  however,  show  that  the  persons  filling 
the  character  of  eldest  or  youngest  children  were  to  be 
ascertained  at  the  time  of  distribution  by  contemplating, 
for  instance,  the  possibility  that  several  persons  succes- 
sively might  become  eldest  sons  after  the  time  of  vesting. 
Boivles  V.  Bowles,  10  Ves.  177  ;  Livesey  v.  Livesey,  2  H.  Ti. 
419 ;  Madden  v.  Ikin,  2  Dr.  &  S.  207. 

Where  the  gift  is  to  younger  children  upon  some  con- 
tingency, the  cases  are  conflicting. 

If  there  are  no  children  surviving  when  the  contingency 
happens  the  gift  goes  to  the  representatives  of  those  who 
died  in  the  lifetime  of  an  elder  brother.  Lady  Lincoln  v. 
Pelham,  10  Ves.  166. 

If  there  are  children  living  when  the  contingency 
happens,  Ellison  v.  Airey,  1  Ves.  sen.  Ill,  and  Hall  v. 
Hewer,  Amb.  204,  are  direct  authorities  for  saying  that 
the  eldest  child  is  to  be  then  ascertained,  and  not  before. 
See,  too,  Stevens  v.  Pile,  30  B.  284. 

But  now  it  would  probably  be  held  that  the  class 
ought  to  be  ascertained  at  the  time  when  the  interests 
become  transmissible,  and  it  was  so  decided  in  Bryan  v. 
Collins,  16  B.  14.  See,  too,  Sanders  Trust,  L.  R.  1  Eq. 
675. 

The  exclusion  from  a  class  of  a  child  "  entitled  "  to 
certain  property  nicixu^  jrrirnd  facie  entitled  in  possession. 
Chorley  v.  Loveland,  33  B.  189  ;  12  W.  R.  187  ;  Timbers  v. 
Jaggard,  9  Eq.  201. 

See  further  as  to  the  construction  of  similar  clauses  of 
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exclusion,    Wyndham  v.  Fane,  11  Ha.  287;  Johnson  v. 
Foulds,  5  Eq.  2C8 :  Ee  GryWs  Trust,  6  Eq.  589. 

AVhen,  however,  the  testator  has  placed  himself  in  loco  ^^  ^^^'f*  ^ 

■^  _  cases  eldest 

'parentis,  and  shows  an  intention  to  provide  portions  for  Ron  means 
younger    clnldi-en,    the    rule    established   with   regard    to  ing  the 
marriage  settlements,  that  elder  son  means  a  son  taking  ^^^^^.^^^^  *■ '^^ 
the  bulk  of  the  estate,  and  younger  son  a  son  unprovided 
for,  applies  to  wills,  as  ay  ell  in  the  case  of  personalty  as  of 
realty.     Bayleys  Settlement,  9  Eq.  491 ;  6  Ch.  590. 

In  sucli  cases  the  rule  is  that  where  the  bulk  of  an 
estate  is  settled  in  strict  settlement,  and  by  the  same 
settlement  portions  are  j^rovided  for  younger  children, 
no  child  taking  the  bulk  of  the  estate  by  virtue  of  the 
limitations  in  strict  settlement  shall  take  any  benefit 
from  the  portions.  Macouhrey  v.  Jones,  2  K.  &  J.  GSi, 
690. 

Even  in  marrioge  settlements,  however,  this  constrnction 
will  not  be  adopted,  unless  it  appears  upon  the  face  of  the 
instrument  that  the  exclusion  had  reference  to  the  fact  of 
the  person  to  be  excluded  taking  other  property.  Re 
Theed's  Settlement,  3  K.  &  J.  375 ;  He rvey-Bat hurst  v. 
Stanley,  4  Ch.  1).  251,  202. 

The  time  for  ascertaining  who  fills  the  character  of 
eldest  son  is  the  period  of  distribution,  but  he  need  not 
then  be  entitled  to  the  settled  estate  if  he  has  substan- 
tially had  the  benefit  of  it.  CuUingwvod^  v.  StanJiope, 
L.  R  4  H.  L.  43. 

And  a  younger  son  who  at  that  time  has  become  the  Y.unger 
eldest,    and    takes    the    estate    Avill   be    excluded    from    a  ,uea™8on 
portion,  though  the  portion  may  have  already  vested  in  "^*  taking 
him.     Gray  v.  Earl  of  Limerick,  2  De  G.   k  S.   370 ;  estate. 
Richards  v.  Richards,  Johns.  7 04;  Davies  v.  Hrigaenin, 
1  H.  &  M.  730;  Swinburne  v.  Swinharne,  17  W.  R.  47; 
see  Leake  v.  Leake,  10  Ves.  470 . 

If,  however,  the  eldest  son  is  excluded  not  as  eldest  son, 
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but  by  name,  the  rule  does  not  ajDjDly.     Wood  v.   Wood, 
4  Eq.  48. 
In  what  There  may,  however,  be  circumstances  showing  that  the 

cages  the  "^  _  ° 

eldest  son   eldest  SOU  is  to  be  ascertained  at  some  other  time  than 

is  to  be  as-    ,  .,„,..,.  f-  i- 

certained  the  period  01  distribution ;  ior  instance,  at  the  time  oi 
^M^^  ,     vesting. 

period  of  o 

vesting.  ^  mere  gift  over  to  take  effect  on  a  younger  son  be- 

coming an  eldest  before  attaining  twenty-one  will  not  alter 
the  rule.     Bayhijs  Settlement,  9  Eq.  491 ;  6  Ch.  590. 

But  if  there  is  a  clear  intention  that  the  portions  are  to 
vest  indefeasibly  before  the  time  of  distribution,  the  elder 
son  is  ascertained  at  the  time  of  vesting.  WlndJiam  v. 
Graham,  1  Russ.  331 ;  see  Ex  parte  Smyth,  12  Ir  Ch.  487; 
Re  Rivers'  Settlement,  40  L.  J.  Ch.  87. 

Under  The  further  question  arises  in  what  manner  the  younger 

what  title  .  ^    .  ,  J  & 

a  son  must  child  iiiust  be  entitled  to  the  estate  in  order  to  be  excluded 

take  the       „ 

family  es-   from  a  portion. 

ord^^  T  b        ^   second   son,  becoming  an   eldest  son,  but  prevented 

excluded     from  taking  the  estate  by  a  recovery  suffered  in  the  life- 

from  apor-     .  n  n  •      i         i  •  ■  i    ^ 

tion.  time  of  his  brother,  is  entitled  to  share  m  portions  pro- 

vided by  the  settlement  for  younger  children.  Tennison 
V,  Moore,  13  Ir.  Eq.  424;  Spencer  v.  Spencer,  8  Sim.  87; 
Macouhrey  v.  Jones,  2  K.  &  J.  684;  Adams  v.  Beck,  25 
B.  648,  overruling  Peacoche  v.  Pares,  2  Kee.  680. 

So,  too,  a  younger  son  succeeding  to  the  reversion  of 
the  settled  estates,  not  under  the  settlement  creating  the 
portions,  but  by  descent  or  by  devise,  is  not  within  the 
rule,  and  does  not  lose  his  right  to  a  portion.  Sing  v. 
Leslie,  2  H.  &  M.  68;  Adams  v.  Beck,  25  B.  648. 

An  elder         Qn  the  other  hand,  as  a  younger  child  becoming  elder 

son  not  .  .  . 

taking  the  is  excluded  from  taking  a  portion,  so  an  elder  child  not 
may  be  taking  the  estate  is  admitted  to  a  portion.  Duke  v.  Doidge, 
entitled  to  9  Ves.  Sen.  203. 

a  portion. 

And  if  he  dies  before  the  period  of  distribution  his 
representatives  are   entitled,  whether  the  exclusion   is  of 
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the  eldest  son  for   the    time    being,  or  not.     Ellison  v. 

Thomas,  2  Dr.  &  Sm.   Ill  ;  1  D.  J.  &  S.  18;  Daviesx. 

Huguenin,  1  H.  &  M.  730;  Swinburne  v.  Swinburne,  17 

W.  R.  47. 

An  elder  son  has  been  included  under  the  expression  Gift  to 

second  and  other  sons,  in  cases  where  the  probability  was  oth°er  sons 

that  the  elder  had  been  left  out  by  mistake.    Lanqston  v.  ^^^  ^^ 

^  ^  some  cases 

Langston,  8  Bl.  N.  S.  16;  2  CI.  &  F.  194;  Eliilces  Estate,  included  a 
19  W.  R.  765;  Tavernor  v.  Grindley,  32  L.  T.  N.  S.  424.   aEady"! 

But  this  construction  will  not  be  adopted  when  there  are 
sufficient  reasons  for  the  exclusion  of  the  elder  son.  Bir- 
mingham V.  T7iite,  I.  R.  7  Eq.  221  ;  L.  R.  7  H.  L.  634. 
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CHAPTEH  XXITI. 

CONSTRUCTION    OF    GIFTS    TO   CHILDREN. 

A.  Illegitimate  Children. 

Children  I.  "  The  description  child,  son,  issue,  every  word  of  that 
timate  ^^^  species,  must  be  taken  jprimd  facie  to  mean  legitimate 
children.  q\^\\^^  gon,  or  issue : "  per  Lord  Eldon,  Wilkinson  v.  Adam, 
1  y.  &  B.  422.  And  it  may  be  stated  as  a  general  rule 
that  where  there  is  a  bequest  to  children  without  anything 
on  the  face  of  the  will  to  show  that  the  testator  meant  by 
children  illegitimate  children,  and  there  is  a  possibility  at 
the  date  of  the  will  of  legitimate  children  to  satisfy  the 
terms  of  the  bequest,  evidence  dehors  the  will  will  not  be 
admitted  to  prove  that  the  testator  may  or  must  have 
meant  illegitimate  children.  Durrani  v.  Friend,  .5  De 
G.  &  S.  343;  Re  Davenport's  Trusts,  1  Sra.  &  G.  126; 
Re  OverhiWs  Trusts,  1  Sm.  &  G.  362 ;  Medworth  v.  Pope, 

27  Beav.  71  ;   Warner  v.  Warner,  15  Jur.  141 ;  20  L.  J. 

Ch.  273 ;  and  see  Gahh  v.  Prendergast,  1  K.  &  J.  439  ; 

Godfrey  v.  Davis,  6  Ves.  43  ;  Kenehel  v.  Scrafton,  2  East, 

530 ;  Harris  v.  Lloyd,  T.  &  R.  310 ;  Mortimer  v.  West,  3 

Russ.  370 ;  Bagley  v.  Mollard,  1  R.  &  M.  581 ;  Stvaine  v. 

Kennerley,  1  V.  &  B.  469 ;  Meredith  v.  Farr,  2  Y.  &  C. 

C.  525. 

The  same  rule  applies  where  the  words  next  of  kin  are 

used.     Re  Standley's  Estate,  L.  R.  2  Eq.  303. 

In  the  will   of   a  Jew  domiciled  in  England,  children 

must  mean  legitimate  children  according  to  English  and  not 

according  to  Jewish  law.     Levy  v.  Solomon,  25  W.  R.  842. 
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In  the  case  of  a  gift  to  the  children  of  a  person  having  a 
foreign  domicile,  the  children  need  not  be  legitimate  accord- 
ing to  English  law,  if  they  are  legitimate  according  to  the 
law  of  their  parents'  domicile.  In  re  Goochnan's  Trusts, 
14  Ch.  D.  619;  reversed  on  appeal,  overruling  so  far  as 
contra  In  re  Wright's  Trusts,  2  K.  &  J.  595 ;  Boyes  v. 
Bedale,  1  H.  &  M.  798.  See  In  re  Wilso7i's  Trusts, 
L.  R.  1  Eq.  247 ;  ib.  3  H.  L.  55. 

In  the  absence  of  direct  evidence  of  the  marriage  of  the 
parents  of  the  children,  it  may  be  proved  by  reputation, 
Lyle  V.  Elhuood,  19  Eq.  98 ;  Collins  v.  Bishop,  48  L.  J. 
Ch.  31. 

II.  But  under  the  description  of  child,  son,  issue,  and  ^"  ^^^* 

cases  ille- 
similar  words,  illegitimate  children  may  take  if  they  have  gitimate 

acquired  the  reputation  of  being  children  of  the  person  in  may  take, 

question  in  the  following  cases : 

1.  If  looking  at  the  circumstances  existing  at  the  date  When 

.    .  .  there  is  no 

of  the  will  there  is  no  possibility  of  legitimate  children  to  possibility 
satisfy  the  terms  of  the  bequest.  niate 

(a)  If,  for  instance,  the  bequest  is  to  the  children  of  A.  children, 
now  living,  and  A.  has  only  illegitimate  children,  they  would 
take.     Dover  v.  Alexander,  2  Hare,  282,  per  Wigram,  V.-C. 

(Ij)  So  if  it  appears  from  the  language  of  the  will  that 
children  living  at  the  date  of  the  will  are  meant,  and  there 
are  only  illegitimate  children  then  living,  they  will  take. 

Thus  in  Holt  v.  Sindrey,  7  Eq.  170,  there  was  a  bequest 
to  the  testator's  "daughter  Mary,  the  wife  of  John  Lattimer," 
and  after  her  death  "  unto  all  and  every  the  child  or  children 
of  his  said  daughter  begotten  or  to  be  begotten."  It 
appeared  that  Mary  was  not  the  lawful  wife  of  John  Lat- 
timer, and  that  the  testator  was  not  aware  of  this  fact. 
Stuart,  V.-C,  held  that  illegitimate  children  born  at  the 
date  of  the  will  were  sufficiently  described  by  the  words 
"children  begotten."  See,  too,  In  re  Dixon,  2  Jur.  N.  S. 
970  ;  Gabb  v  Prendergast,  1  K.  k  J.  439. 

q2 
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And  in  Savage  v.  Robertson,  7  Eq.  176,  a  bequest  to  "  my 
sister,  Mary  Robertson,  and  her  two  youngest  daughters," 
Mary  Robertson  being  a  spinster,  was  held  a  sufficient 
designation  of  her  two  youngest  illegitimate  daughters. 
See  Hartley  v.  Trihher,  16  B.  510  ;  Laher  v.  Horderv,  1 
Ch.  D.  644. 

A  direction,  however,  to  divide  property  into  shares 
corresponding  in  number  with  the  number  of  legitimate 
and  illegitimate  children  of  a  person  at  the  date  of  the 
will,  is  not  in  itself  a  sufficient  indication  that  illegitimate 
children  then  living  are  meant  to  be  included,  since,  if 
before  the  testator's  death  one  or  more  of  the  children  had 
died,  the  division  prescribed  by  the  will  would  have  been 
inapplicable.  Cartwright  v.  Vaudry,  5  Ves.  530 ;  In  re 
Wells'  Estate,  6  Eq.  599. 

(c)  If  the  gift  is  to  the  children  of  a  deceased  person  who 
had  only  illegitimate  children,  the  illegitimate  children 
take.  Lord  Woodhouselee  v.  Dalrymple,  2  Mer.  419 ; 
Edmunds  v.  Fessey,  29  Beav.  233. 

(d)  If  the  gift  is  to  the  children  in  the  plural  of  a  deceased 
person  who  had  only  one  legitimate  child  and  one  or  more 
illegitimate  chiklren,  they  will  all  take  in  order  to  satisfy 
the  plural  number.  Gill  v.  Shelley,  2  R.  &  M.  336 ;  Leigh 
V.  Byron,  1  Sm.  &  G.  486 ;  but  see  Hart  v.  Durand,  3 
Anstr.  684. 

If,  however,  it  does  not  appear  on  the  face  of  the  will 
that  the  person  to  whose  children  the  bequest  is  given  was 
dead  at  the  date  of  the  will,  and  the  testator  was  not  a  near 
relation,  it  will  not  be  presumed  that  he  knew  of  the  death, 
but  evidence  will  be  admitted  to  show  that  he  was  aware 
of  it.  See  Herbert's  Trusts,  IJ.  &  H.  121 ;  Mihie  v.  Wood, 
42  L.  J.  Ch.  545. 

(e)  The  description  "  children  "  will  also  be  taken  to  mean 
illegitimate  children  when  the  gift  is  to  the  children  of 
two   persons   who   cannot  by  any  possibility  have  legit i- 
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mate  children  between  them.     Bayley  v.  Snelham,  1  S.  & 
St.  78. 

(/)  And  it  seems  that  a  bequest  by  an  unmarried  man  or 
woman  to  his  or  her  children  must  mean  illegitimate 
children,  because  every  will  since  the  Wills  Act  made  by  a 
man  or  woman  is  revoked  by  his  or  her  marriage  (see  sec. 
18),  and,  therefore,  none  but  illegitimate  children  could  by 
any  possibility  take  under  it.  See  Pratt  v.  Alattheiv,  22 
Beav.  328 ;  and  Clifton  v.  Goodbmi,  6  Eq.  278. 

But  under  a  gift  to  the  children  of  a  living  person,  when  J^J'^^^'j^^. 
there  is  no  evidence  on  the  face  of  the  will  to  show  that  sufficient 

.   .  1  -1  1  to  admit 

illegitimate    children    are    intended,    legitnnate    children  inegiti- 
alone  will  take.     And  this  will  be  the  case — •  chtldren. 

Though  the  person  whose  children  are  to  be  benefited 
has,  at  the  date  of  the  will,  only  illegitimate  children,  and 
at  the  testator's  death  there  is  no  possibility  of  any  others. 
Godfrey  v.  Davis,  6  Ves.  43;  Re  Davenport's  Trusts,  1 
Sm.  &  G.  126 ;  Kelly  v.  Hammond,  20  B.  3G ;  Dorin  v. 
Dorin,  L.  R  7  H.  L.  568. 

It  will  also  be  the  case,  though  the  person  to  whose 
children  a  gift  is  bequeathed  has,  at  the  date  of  the  will, 
only  illegitimate  children,  and  is,  whether  from  old  age 
or  other  causes,  never  likely  to  have  any  others.  Re 
Overkill's  Trust,  1  Sm.  &  G.  362;  Paul  v.  Children, 
12  Eq.  16. 

There  are,  however,  two  cases  in  which  this  rule  has  not  p""^^" 
been  followed.     Fvaser  v.  Piggott,  You.  354,  before  Lord  Beacha-oft 
Lyndhurst ;  and  Beachcroft  v.  BeacJicroft,  before  Sir  Thomas  cr<rft  dis- 
Plumer,  M.  R.,  1  Mad.  430.     In  the  former,  after  a  bequest  ''''''''^• 
to  the  testator's  grandchildren,  being  children  of  his  sons, 
whether  born  in  wedlock  or  not,  there  was  a  gift  of  residue 
to  his  tAvo  sons,  and  if  either  died  his  moiety  to  go  to  his 
children  equally.     Both  sons  died  in  the  testator's  lifetime. 
One  had   only  illegitimate  children,  the  other  legitimate 
and  illegitimate  children.     Lord  Lyndhurst  held  that  the 
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illegitimate  children  of  the  son,  who  had  no  others,  and  the 
legitimate  children  alone  of  the  other  son  were  entitled. 
Lord  Lyndhurst  lays  down,  "If  there  be  no  legitimate 
children,  then  extrinsic  evidence  may  be  given  of  the 
persons  who  were  intended." 

The  same  would  seem  to  follow  from  the  decision  of  Sir 
Thomas  Plumer  in  Beachcroft  v.  Beachcroft,  which  was  the 
case  of  a  bequest  by  an  unmarried  man  to  "  my  children." 
See,  too.  Laker  v.  Horde ni,  1  Ch.  D.  644. 

These  cases  have,  however,  been  repeatedly  questioned. 
See  James  v.  Smith,  14  Sim.  216  ;  Be  Overhill's  Trusts,  1 
Sm.  &  G.  362  :  Holt  v.  Slndrey,  7  Eq.  170.  And  so  far 
as  they  go  to  establish  a  rule  that  a  gift  by  will  to  the 
children  of  a  living  person,  who  at  the  date  of  the  will  has 
only  illegitimate  children,  and  never  has  any  others,  is  good 
as  regards  the  illegitimate  children,  they  cannot  be  held  to 
be  law.  It  may,  however,  be  noticed  that  the  decision  in 
Beachcroft  v.  Beachcroft  may  be  upheld  on  grounds  inde- 
pendent of  any  such  rule.  The  Master  of  the  Rolls  seems 
to  adopt  the  principle  that  children  means  present  children : 
"  It  is  unreasonable  to  suppose  that  a  man  sitting  down  to 
make  his  will  and  intending  bounty  to  the  children  of  a 
certain  individual,  should  not  have  in  his  mind  some  present 
person  to  fill  that  character;"  but  afterwards  he  lays  stress 
upon  the  words  "  mother  of  my  children,"  as  indicating  that 
the  testator  meant  illegitimate  children,  for,  he  asks,  "Did 
anybody  ever  describe  his  wife  by  the  term  mother  of  my 
children  ?"  p.  444  ;  and  finally  he  says,  "  I  think  ex  visceri- 
hus  of  the  will,  the  legatees  whom  this  testator  must  have 
intended  to  describe  were  not  the  possible  progeny  of  after 
marriage  but  existing  persons,  children  already  born."  So 
that  the  case  would  rather  seem  to  be  one  in  which  the 
testator  has  on  the  face  of  his  will  shown  that  he  meant 
illegitimate  children  to  take.  See  per  Stuart,  V.-C,  Be 
OverhiWs  Trusts,  1  Sm.  &  G.  362. 
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2.  Illecfitimate  children  existing  at  the  date  of  the  will,  The  testa- 

°  "  tor  may 

including  a  child  then  en  ventre,  may  take  under  the  term  show  tliat 
children  if  they  are  sufificiently  indicated,  that  is  to  say,  inecriti- 
where  "  taking  the  will  as  the  dictionary  of  the  meaning  of  ™^*j 

o  "  o         children. 

the  terms  used  in  it,"  it  appears  that  the  testator  meant 
illegitimate  children.  Wilkinson  v.  Adam,  1  V.  &  B.  422, 
p.  4G2;  Hill  v.  Crook,  L.R.  0  H.L.  265.  "  The  intention  need 
not  be  expressed  in  language  which  is  necessarily  susceptible 
of  only  one  interpretation,  but  it  is  sufficient  if  it  is  indicated 
in  a  way  that  excludes  the  probability  of  an  opposite 
intention  having  existed  in  the  mind  of  the  testator."  Hill 
V.  Crook,  L.  E.  6  H.  L.  277,  per  Lord  Chelmsford. 

a.  Thus  natural  children,  born  at  the  date  of  the  will, 
of  course  take  where  the  gift  is  to  natural  children  in 
express  terms.  Metham  v.  Duke  of  Devonsldre,  1  P.  Wms. 
529  ;  Barnett  v.  Tugwell,  31  B.  232  ;  Evans  v.  Masse]/, 
8  Price,  22  ;  Bentleij  v.  Blizard,  4  Jur.  N.  S.  652. 

b.  So  if  after  a  gift  to  the  children  of  A.,  the  testator  in 
a  subsequent  gift  defines  whom  he  means,  by  adding 
"  namely,"  and  inserting  their  names.  Meredith  v.  Fan\ 
2  Y.  &  C.  C.  525. 

c.  If  there  is  a  gift  to  the  children  of  the  testator  by  a 
particular  woman,  when  it  appears  on  the  face  of  the  will 
that  he  has  a  wife  living,  or  to  "  my  wife  A.  for  life,  and 
after  her  death  to  my  children,"  where  the  testator  is  not 
married  to  A.,  but  has  a  wife  living  from  whom  he  is 
separated,  his  children  by  A.  will  take.  Wilkinson  v, 
Adam,  1  V.  &  B.  422 ;  Lcpiue  v.  Bean,  10  Eq.  160.  See 
Bayley  v.  Snelham,  1  S.  &  St.  78. 

d.  A  convenient  rule  of  construction  might  very  fairly  Gift  to  A., 
have  been  deduced  from  the  judgments  of  the  House  and  then"' 
of  Lords,  in  Hill  v.  Crook,  L.  R.  6  H.  L.  265,  to  the  efiV'ct  *°.^f 

'  '  '  children, 

that  w^hei'e  a  testator  describes  A.  as  the  wife  of  B.  when 

he  knows  that  A.  is  not  in  fact  lawfully  married  to  B.,  and 

by  that   description  gives  property  to  her   for  life   with 
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remainder  to  her  children,  the  term  children  must  be  taken 
to  include  A.'s  children  by  B.  See  i^er  Earl  Cairns,  L.  R. 
6  H.  L.  p.  285. 

Tlie  Courts  have,  however,  refused  to  adopt  this  rule, 
and  as  the  cases  stand,  it  appears  to  be  necessary  to  make 
the  following  distinctions  : — 

A  gift  to  "  my  daughter  A.  the  wife  of  B.,"  and  then  for 
the  "  children  of  my  said  daughter,"  where  A.  and  B.  can 
by  no  possibility  have  legitimate  children  between  them, 
will  include  the  illegitimate  children  of  A.  by  B.  Hill  v. 
Crool;  L.  R.  6  H.  L.  2G5  ;  PerJdns  v.  Goodwin,  W.  N. 
1877,  111. 

But  the  same  rule  does  not  apply  if  A.  and  B.,  though 
unmarried  at  the  date  of  the  will,  may  marry  and  have 
legitimate  children.  In  re  Aylcs  Trusts,  1  Ch.  D.  282  ; 
In  re  Yearvjood' s  Trusts,  5  Ch.  D.  545  ;  Ellis  v.  Houston, 

10  Ch.  D.  236.  In  the  fir.st  of  these  cases  it  does  not 
api^ear  whether  the  testator  knew  that  A.  and  B.  were 
unmarried  at  the  date  of  the  will. 

e.  Under  a  gift  to  the  children  of  the  testator's  daughter 
by  her  present  putative  husband  or  by  any  other  person 
whom  she  might  marry,  though  the  daughter  subsequently 
married  her  then  putative  husband,  her  illegitimate  son  by 
him  took.  In  re  Browns  Trust,  16  Eq.  239  ;  In  re  Con- 
nor, 2  J.  &  Lat.  456 ;  Mlley  v.  Matthews,  13  W.  R.  676  ; 

11  Jur.  N.  S.  425. 

Illegiti-  _        J.  If  the  testator  expressly  includes  an  illegitimate  child 

mate  child  .  ii-ii  f        ■  i  -ii 

called  a  m  the  word  children,  tor  instance  by  a  recital  that  the 
^  ^  '  testator  has  certain  children  among  whom  he  enumerates 
an  illegitimate  child,  or  the  like,  the  illegitimate  child  will 
take  under  a  subsequent  gift  to  children.  Owen  v.  Bryant, 
2  D.  M.  &  G.  697  ;  Worts  v.  Cuhitt,  19  B.  421 ;  Uvans  v. 
Havies,  7  H.  498. 

So,  too,  it  would  seem  that  if  the  testator  describes  an 
illegitimate  nephew  as  his  nephew,  a  subsequent  gift  to  the 


ILLEGITIMATE    ClilLDIlEN.  233 

children  of  his  nephews  would  include  the  children  of  the 
illegitimate  nephew.  Tugwell  v.  Scott,  24  B.  141  ;  Allen 
V.  Webster,  6  Jur.  N.  S.  574. 

The  fact  that  an  illegitimate  child  has  been  described  as 
a  child  in  a  gift  to  him  would  not  be  sufficient  to  show  that 
he  was  intended  to  be  included  in  a  subsequent  gift  to 
children.  In  re  Hindle;  Megson  v.  Hindle,  28  W.  K  866  ; 
15  Ch.  D.  199;  see  Bagley  v.  Mollard,  1  R.  &  M.  581. 

III.  It  has  sometimes  been  laid  down  that  legitimate  Whether 
and  illegitimate  children  cannot  together  take  under  the  and  iliegi- 
same    description    or   the    same    class.     For   instance,    in  ^i'"^*® 

^  '  children 

Bagley  v.  Mollard,  1  R.  &  M.  581,  the  M.  E.  said,  "  When-  can  take 

together 

ever  the  general  description  of  children  will  include  legi-  under  one 
timate  children  it  cannot  also  be  extended  to  illegitimate  tkm."^' 
children,"  p.  586.  See,  too,  i^er  Lord  Romilly,  M.R.,  in 
Pratt  V.  Mattheao,  22  Beav.  328.  "  It  is  also  clear  that 
illegitimate  children  cannot  take  under  a  gift  to  children 
unless  it  be  quite  clear  on  the  face  of  the  gift  that  legiti- 
mate children  never  could  have  taken  under  the  gift."  As 
early  an  authority,  however,  as  Wilkinson  v.  Adam,  1  V. 
&  B.  422,  seems  to  point  the  other  way  (see  especially  the 
opinion  of  the  judges  there  stated),  though  the  exact  point 
was  not  decided,  but  there  is  no  doubt  now  since  the  case 
of  Hill  V.  Crook,  L.  R.  6  H.  L.  265,  that  a  gift  to  children, 
with  a  clear  intention  that  it  shall  apply  to  existing  ille- 
gitimate children,  will  be  so  applied,  although  the  gift 
must  be  extended  to  future  legitimate  children. 

IV.  A   bequest   to  future    illegitimate    children,   born  Bequest  to 
between   the   date   of   the   will  and   the  testator's   death  gitimate 
where  they  are  sufficiently  designated,  is  good  as  regards  chiku-en. 
those  children  who  have    at    the    time   of   the  testator's 

death  acquired  the  reputation  of  being  the  children  in 
question. 

Previously  to  the  case  of  Ocdestoii  v.  Ftdlalove,  9  Ch. 
147,  the  general  current  of  authority  seems  to  have  been 
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in  favour  of  the  opinion  that  no  gift,  however  express, 
to  unborn  illegitimate  children  would  be  allowed  by  law, 
and  that  under  a  gift,  good  as  to  illegitimate  children  as 
a  class,  no  illegitimate  children    born   after  the  date  of 
the   will   would   be   permitted  to   take.     (See   yer  Lord 
Chelmsford  in  Hill  v.  Crook,  L.  R.  6  H.  L.  278.)     This 
opinion    was    frequently    expressed    incidentally    by   the 
Judges  (see,  for  instance,  per  Lord  St.  Leonards  in  In  re 
Connor,  2  J.    &  Lat.  460 ;    Lord  Romilly,  Medworth  v. 
Pope,  27  Beav.  73;  Holt  v.  Sindrey,  7  Eq.  176,  and  per 
Lords  Chelmsford  and  Colonsay  in  Hill  v.  Crook,  L.  R.  6 
H.  L.  265) ;  but  the  exact  point  does  not  appear  to  have 
been  decided  till  Hoiuarth  v.  Mills,  L.  R.  2  Eq.  391.     In 
that    case  there  was  a  bequest    by  a  single  woman,  "to 
each  and  every  of   my  children,  legitimate  or  otherwise, 
who  shall    be  living  at  the  time    of   my    decease,"    and 
Lord  Hatherley  held  that  illegitimate  children  born  after 
the  date  of   the  will  could  not  take.     See  also  Metham 
v.  Duke  of  Devon,  1  P.  Wms.  529,  and  the  remarks  on 
that  case  by  the  L.  J.  James  in  Occleston  v.  FuUalove, 
L.  R.  9  Ch.  p.  167.     The    grounds    of   the  opinion  and 
the  decision  based  upon  it  were  that    a    gift    to    future 
illegitimate  children  is  against  public  policy,  as  being  an 
inducement  to  vice  ;  but  the  decision  of  the  Lords  Justices 
of  Appeal  in  Occleston  v.  FuUalove,  9  Ch,   147,  has  now 
settled  that  there  is  no  rule  of  policy  preventing  gifts  by 
will  to  future  illegitimate  children  where  it  is  suiBciently 
clear  that  they  were  intended  to  take,  and  Hoivarth  v. 
Mills  is  therefore  overruled. 

It  is  a  question  of  some  interest  whether  the  judgment 
of  the  Lords  Justices  in  Occleston  v.  FuUalove  would  be 
upheld  by  the  House  of  Lords,  and  considering  the  ad- 
verse judgment  of  Lord  Selborne  and  the  dicta  of  Lords 
Chelmsford  and  Colonsay  in  Hill  v.  Crook,  not  dissented 
from  by  Lord  Cairns,  to  which  must  be  added  the  decision 
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of  Lord  Hatherley  in  Hoivarth  v.  Mills,  there  may  be 
some  doubt  upon  this  point. 

A  gift  to  future  illegitimate  children  is  against  public 
policy,  it  is  said,  because  it  encourages  immoral  connections 
and  discourages  marriage.  It  is,  however,  difficult  to  see 
how  a  gift  by  will  which,  till  the  death  of  the  testator,  is 
of  no  effect,  whatever  it  may  be  morally,  can  legally  be 
said  to  be  a  consideration  or  inducement  to  innnorality.  If 
a  man  were  to  make  a  settlement  by  deed  upon  himself 
for  life,  with  remainder  to  such  illegitimate  children  whom 
he  might  at  the  time  of  his  death  be  reputed  to  have  by 
a  certain  woman,  as  he  should  by  will  appoint,  and  in 
default  of  appointment  over,  with  a  general  power  of  revo- 
cation, apparently  no  appointment  as  to  after-born  ille- 
gitimate children  would  be  good,  though  the  deed  may 
not  have  been  communicated  to  anyone  :  see  Dover  v. 
Alexander,  2  Ha.  275.  And  the  distinction  between 
such  a  deed  and  a  gift  to  after-born  illegitimate  children 
by  will  is,  no  doubt,  difficult  to  draw.  But  the  dis- 
tinction between  cases  on  either  side  of  a  boundary  line 
is  necessarily  subtle  and  technical.  A  deed  speaks  from 
its  execution,  a  will  is  effectual  only  from  the  testator's 
death.  A  deed  is  a  legal  and  formal  document,  re(|uiring 
a  formal  execution  of  the  power  of  revocation ;  a  will  is 
informal  and  can  be  revoked  or  modified  in  a  manner 
equally  informal.  In  the  case  of  a  deed,  with  a  power  of 
revocation,  there  is  a  pri7nd  facie  presumption  that  it  will 
not  be  revoked,  as  revocation  would  involve  trouble  aiid 
expense,  which  would  not  be  incurred,  or  incurred  in  less 
measure,  in  the  case  of  a  will.  Under  these  circum- 
stances the  distinction,  though  practically  evanescent,  may 
very  well  be  upheld  as  a  matter  of  legal  convenience.  At 
any  rate,  if  the  distinction  between  such  a  deed  as  before 
mentioned  and  a  will  is  refined,  the  distinction  which 
would  make  a  bequest  to  an  illegitimate  child   the  day 
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before  it  is  conceived  bad,  and  a  similar  bequest  the  day 
after  it  is  conceived  good,  is  on  grounds  of  public  policy 
equally  refined.  The  inducement,  if  any,  to  immorality, 
when  once  the  strictly  legal  conception  of  consideration  is 
departed  from,  lies  as  much  in  the  capacity  of  benefiting 
illegitimate  children  by  will  at  all,  as  of  benefiting  future 
illegitimate  children. 
Whether        The  docision  in  Ocdeston  v.  FuUalove,  while  deciding 

ex23ress  re- 
ference to   that  future  illegitimate  children  may  take  under  a  gift  by 

necessary,  will,  if  sufficiently  described,  leaves  some  doubts  on  the 
question  of  what  description  will  suffice.  The  gift  there 
was  "  to  all  other  children  which  the  testator  might  have 
or  be  reputed  to  have  by  IM.  L.,  then  born  or  thereafter  to 
be  born,"  and  the  Lords  Justices  laid  stress  upon  the 
word  reputed,  as  obviating  any  difficulty  which  might 
arise  if  it  were  necessary  to  inquire  into  the  fact  of 
paternity -^an  inquiry  which  the  law  will  not  undertake. 
"A  man  makes  a  gift  'to  my  future  children  by  A.  B. ;' 
there  is  a  condition  annexed  to  the  gift  that  they  shall  be 
really  his  children  ;  but  that  is  a  condition  the  existence 
or  non-existence  of  which  it  is  impossible  to  ascertain. 
His  access  or  non-access,  the  access  or  non-access  of  any 
other  person  or  persons,  the  more  or  less  profligacy  or 
immorality  of  the  female,  the  signs  of  race  or  caste,  or 
blood,  might  have  all  to  be  inquired  into  and  brought  into 
public  discussion  before  it  could  be  ascertained  whether  or 
not  they  were  his  children.  The  law  forbids  such  in- 
quiries, and,  except  in  exoneration  of  parish  rates,  accepts 
no  evidence  of  actual  paternity  but  the  marriage  union," 
per  Lord  Justice  James,  Ocdeston  v.  FuUalove,  p.  163; 
and  "  the  cases  appear  to  establish  that  a  bequest  to  the 
future  illegitimate  children  of  a  man  is  void  for  uncertainty, 
because  the  law  will  not  alloAv  evidence  to  be  given  that 
they  are  the  actual  children  of  the  man,"  yer  Lord  Justice 
Mellish,  ih.  170.     These  remarks  seem  to  impl}-  that  where 
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future  illegitimate  children  of  a  particular  father  are  re- 
ferred to  they  can  only  take  under  a  form  of  words  descrip- 
tive of  the  reputation  and  not  the  fact  of  paternity.  But 
the  distinction  appears  to  be  unimportant,  and  in  In  re 
Goodivin's  Trusts,  17  Eq.  345,  where  there  was  a  bequest 
by  a  woman  to  "all  and  every  her  children  and  child  by 
Richard  Perkins,"  the  M.  R.  held  that  an  after-born  child, 
who  at  the  time  of  the  testator's  death  had  acquired  the  re- 
putation of  being  her  child  by  Richard  Perkins,  was  entitled. 

This  case,  it  may  be  noticed,  also  decides  that  words  of  Words  of 

...  futurity 

futurity  are  not  necessary  to  enable  after-born  illegitimate  not  neces- 
children  to  take  unless  a  distinction  could  be  drawn  between 
"  her  children  "  and  "  all  and  every  her  children." 

V.  Illegitimate  children  born   after  the    death    of  the  IHegiti- 

°  mate 

testator,  unless  en  ventre  at  that  time,  can  in  no  case  take  children 
under  his  will.     Such  a  gift  would,  in  fact,  be  the  same  as  the  testa- 
a  gift  by  deed  upon  an  immoral  condition.     Crook  v.  Hill,  tors  death. 
24  W.  R.  876 ;  3  Ch.  D.  773. 

VI.  With  regard  to  an  illegitimate  child  en  ventre  sa  Illegiti- 

mate 
mere  at  the  date  of  the  will,  such  a  child  can  take  if  it  is  child  en 

sufficiently  designated  ;  thus,  a  bequest  to  the  child  with  l^l  [^J^^  ^^ 

which  a  woman  is  at  the  time  pregnant  is  a  good  bequest,  *^^  '^^^^^• 

as  there  can  be  no  uncertainty.     Evans  v.  Massey,  8  Pr. 

22 ;  Gordon  v.  Gordon,  1  Mer.  142. 

And  where  a  gift  to  the  children  of  a  woman  applies  to 
illegitimate  children,  an  illegitimate  child  en  ventre  at  the 
date  of  the  will  is  admitted  to  share.  Hill  v.  Crook,  3 
Ch.  D.  773. 

But  if  a  child  is  described  with  reference  to  its  f^ither  Whether 

child  en 

there  seems  to  be  considerable  doubt  whether  the  bequest  ventre  can 
is   not    void    for   uncertainty.     To    establish    the    fact    of  ^.j'j'^g^^y 
paternity  woidd  involve  an  inquiry  which  the  law  will  not  ""^P^i*^- 
allow,  and  it  is  doubtful  whether  an  illegitimate  child  can 
acquire  a  title  by  repute  till  it  is  b.irn.     See  Earle  v. 
Wihov,  17  Ves.  528. 
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In  Gordon  v.  Gordon  (sup.  cit.),  Lord  Eldon  says:  "A 
bastard  cannot  take  as  the  issue  of  a  particular  person 
until  it  has  acquired  the  reputation  of  being  the  child  of 
that  person,  which  cannot  be  before  its  birth."  (See,  too, 
Metham  v.  Duke  of  Devon,  1  P.  Wms.  529 ;  Blodwell  v. 
Edwards,  Cro.  El.  509 ;  see  1  Co.  Litt.  3  b.) 

On  the  other  hand,  both  Lord  St.  Leonards  and  Lord 
Romilly  seem  to  have  thought  that  an  illegitimate  child 
en  ventre  may  have  a  name  by  reputation.  "  A  child  en 
ventre  sa  mere  is  a  child  in  esse,  and  may  have  a  name 
by  reputation,"  per  Lord  St.  Leonards  in  In  re  Connor, 
2  J.  &  Lat.  p.  460 ;  and  "  It  is  undoubtedly  true  that  a 
child  en  ventre  sa  vih^e  may  acquire  a  name  by  reputation 
although  illegitimate,"  jper  Lord  Romilly  in  Pratt  v. 
Mattheiv,  22  B.  339.  On  practical  grounds  there  seems  to 
be  no  reason  why  an  illegitimate  child  en  ventre  sa  nih'e 
should  not  acquire  a  title  by  reputation,  and  looking  at 
the  tendency  of  the  more  recent  decisions,  ending  with 
Occleston  v.  FuUalove,  the  probability  seems  to  be  that 
the  Courts  would  adopt  the  opinion  of  Lords  St.  Leonards 
and  Romilly. 

VII.  Where  there  is  a  bequest  to  future  illegitimate 
children,  but  without  a  specific  description  which  could 
apply  to  a  child  en  ventre  at  the  testator's  death : 

If  the  gift  is  to  the  illegitimate  children  of  a  woman,  a 
child  en  ventre  at  the  time  of  the  testator's  death  will  be 
admitted  to  take.  When  the  so-called  rule  of  public  policy 
against  bequests  to  illegitimate  children  born  between  the 
date  of  the  will  and  the  testator's  death  is  rejected,  there 
is  no  reason  why  illegitimate  children  en  ventre  should  be 
treated  by  the  law  with  less  favour  than  legitiniate.  Hill 
v.  Crook,  3  Ch.  D.  773. 

Where  the  gift,  however,  is  to  future  illegitimate  chil- 
dren with  a  reference  to  the  father,  the  same  difficulty 
with  regard  to  reputation  arises  as  in  the  case  previously 
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mentioned.  If,  however,  a  bastard  en  ventre  can  acquire  a 
title  by  repute,  it  seems  it  would  take  under  the  gift  in 
question  if  the  repute  is  acquired  at  the  time  of  the 
testator's  death,  which  appears  to  be  the  proper  limit 
for  fixing  it.  See  25^''  Lord  Justice  Mellish,  L.  R.  9  Ch. 
171. 


B.  Legitimate  Children. 

1.  Children  prima  facie  includes  children  by  a  first  and  The  term 

'  "^     _  ,  "^      ^  children 

second  marriage.     Barrington  v.  Tristram,  6  Ves.  345 ;  includes 

cliilclrGii 

Critchett  v.  Taynton,  1  R.  «Szi  M.  541.  by  a  first 

And  even  where  there  was  an  express  reference  to  a  ^^'^  second 

^  marriage, 

present  or  any  future  husband,  children  by  a  former  husband 

were  not  excluded.    Pasmore  v.  Huggins,  21  B.  103 ;  Re 

Pickup's  Will,  IJ.  &  H.  389. 

But  there  may  be  an  intention  to  exclude  the  children 

of  a  first  marriage.     Stavers  v.  Barnard,  2  Y.  &  C.  C.  539  ; 

Lovejoy  v.  Carter,  35  B.  149. 

2.  A  gift  to  the  children  of  a  living  person  will  not  go  to  Children 
his  gi-andchildren,  though  he  may  have  only  grandchildren  include 
living  at  the  date  of  the  will  and  the  testator's  death,  children. 
Moor  V.  Raisheck,  12  Sim.  123. 

If,  however,  the  gift  is  to  the  children  of  a  person  de- 
ceased, who  had  only  grandchildren  living  at  the  time,  the 
grandchildren  will  take,  and  they  will  take  to  the  exclusion 
of  great-grandchildren.  Berry  v.  Berry,  3  Giff.  134;  9  W. 
R.  889 ;  Fenn  v.  Death,  23  B.  73. 

But  a  gift  to  the  children  of  a  deceased  person,  who  has 
only  grandchildren  living  at  the  date  of  the  will,  will  not 
go  to  the  grandchildren  if  the  will  distiuguishes  between 
children  and  grandchildren.  Loring  v.  Thomas,  3  Dr.  & 
S.  497. 

And  a  gift  to  the  children  of  several  persons  deceased 
will  not  include   the    grandchildren  of  one   who  had  no 
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children  at  the  date  of  the  will  if  there  are  any  children  of 
the  others  to  take.     Raddiffe  v.  Buckley,  10  Ves.  195. 

3.  A  gift  to  children  hereafter  to  be  born  or  that  may 
be  born  will  not,  without  more,  exclude  children  already 
born.  Hihhlethwait  v.  Cartwright,  Ca.  tem.  Talb.  31  ; 
Wilkinson  v.  Adam,  1  V.  &  B.  422,  464;  Harrison  v. 
Harrison,  I.  R.  10  Eq.  290. 

But  where  there  are  gifts  to  three  out  of  four  children 
living  at  the  date  of  the  will,  a  gift  to  each  child  that  may 
be  born  applies  only  to  after-born  children.  Early  v. 
Middleton,  14  B.  453 ;  3  D.  F.  &  J.  1. 

And  in  the  same  way  a  testator  may  confine  his  bounty 
to  posthumous  children.  Doe  d.  Blakiston  v.  Haslewood, 
10  C.  B.  544 ;  see  White  v.  Barber,  5  Burr.  2703 ;  Re 
Lindsay,  3  Ir.  Ch.  239. 

4.  Words  prima  faxie  referring  to  present  children,  such 
as  "  to  children  lawfully  gotten,"  or  "  to  every  child  he 
hath,"  will  not  exclude  after-born  children  if  they  can 
fairly  be  construed  as  referring  to  the  stirps.  Brovme  v. 
Groomhridge,  4  Mad.  495 ;  Ringrose  v.  Bramham,  2  Cox, 
384 ;  see  Goodfelloiv  v.  Goodfellow,  18  B.  356. 

A  gift  to  "  children  who  survive  me  "  will  not  exclude 
those  born  after  the  testator's  death.  Re  Clarke's  Estate, 
3  D.  J.  &  S.  Ill, 

5.  An  express  gift  to  one  child  will  not  prevent  his 
taking  under  a  subsequent  gift  to  children.  Reay  v.  Roav- 
lins,  29  B.  88 ;  see  Hanna  v.  Bell,  7  Ir.  Ch.  208. 

Nor  will  a  gift  to  A.  and  her  daughter  for  their  lives 
exclude  the  daughter  from  taking  under  a  gift  in  re- 
mainder to  the  children  of  A.  and  her  daughter.  Almack 
V.  Horn,  1  H.  &  M.  630. 

On  the  other  hand,  a  gift  to  several  children  by  name 
will  not  prevent  other  children  from  taking  under  a  sub- 
sequent gift  to  children.  Moffatt  v.  Bv/niie,  18  B.  211  ; 
see  Re  Connor,  8  Ir.  Eq.  401. 
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6.  When  there  is  a  gift  to  the  members  of  a  class  for  Children 

.        „  of  parents 

their  lives,  with  remainder  to  their  children,  the  death  ot  dead  at  the 
a  member  of  the  class  in  the  lifetime  of  the  testator  after  ^^^®  ° 
the  date  of  the  will  will  not  prevent  his  children  from 
takinof,  but  the  children  of  members  of  the  class  dead  at 
the  date  of  the  will  will  not  take.     Habergham  v.  Ride- 
halgh,  9  Eq.  395. 

On  the  other  hand,  if  the  gift  is  to  the  testator's  brothers 
and  sisters  for  their  lives,  with  remainder  to  their  children, 
and  the  testator  has  only  one  brother  living  at  the  date  of 
the  will,  children  of  deceased  brothers  and  sisters  will 
take.     Barnaby  v.  Tassell,  11  Eq.  363, 

7.  In  a  gift  to  the  children  of  A.  and  B. : —  Gift  to  the 

1  1  •  1  children  of 

a.  If  A.  and  B.  are  described  as  bearing  the  same  re-  a.  and  B. 
lation  to  the  testator,  and  equal  legacies  have  been  given 
to  them,  the  children  of  both  take — as  in  a  gift  to  the 
children  of  my  brother  A.  and  my  brother  B.     Mason  v. 
Baker,  2  K.  ife  J.  567 ;  see  Whicker  v.  Mitford,  3  B.  P.  C.  442. 

h.  If  they  do  not  bear  the  same  relation  to  the  testator, 
and  A.  has  children  at  the  date  of  the  will,  while  B.  is 
unmarried,  the  gift  goes  to  B.  and  the  children  of  A. 
Stummvoll  v.  Hales,  34  B.  124, 

c.  So,  too,  if  A.  is  described  as  deceased ;  for  instance, 
if  the  gift  be  to  the  children  of  the  late  A.  and  B.,  B.  and 
the  children  of  A.  will  take.  Lugar  v.  Harman,  1  Cox, 
250;  Halves  v.  Hawes,  14  Ch,  D,  614;  but  see  Re  Davies 
Will,  29  B.  93, 

This  is  a  fortiori  the  case  where  B.  is  referred  to  as  a 
legatee.     Ingles  Trusts,  11  Eq.  578. 

fZ.  A  gift  for  "  the  benefit  of  the  children  of  A.  and  of 
B."  goes  to  the  children  of  A.  and  of  B.  Peacock  v.  Stock- 
ford,  3  D.  M.  &  G.  73. 

8.  If  there  is  a  gift  to  the  six  children  of  A.  who  has  Gift  to  a 

°  _  certain 

only  six  living  at  the  date  of  the  will,  the  legacy  goes  to  number  of 
them,     Sherer  v.  Bishop,  4  B,  C.  C,  55,  when  there 

1.  are  more. 
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And  a  seventh  child  ev  ventre  at  that  time  will  not 
be  admitted  to  a  share.  Be  Emery's  Estate,  24  AV.  R.. 
917. 

But  if  the  number  does  not  correspond  with  the  number 
living  at  the  date  of  the  will,  all  the  children  then  living 
will  take,  whether  the  gift  is  of  a  himp  sum  or  of  a  distinct 
sum  to  each,  in  which  latter  case  each  child  will  be  entitled 
to  a  legacy  of  that  sum.  Garvey  v.  Hihhert,  19  Yes.  12-5 ; 
Stehhing  v.  Walkey,  2  B.  C.  C.  85 ;  1  Cox,  250  ;  Lee  v.  Pain, 
4  Ha.  249  ;  Harrison  v.  Harrison,  1  R.  &  M.  72  ;  Morrison 
V.  Martin,  5  Ha.  507 ;  Yeats  v.  Yeats,  16  B.  170  ;  see  4 
Ch.  D.  46;  Lee  v.  Lee,  10  Jur.  N.  S.  1041 ;  Spencer  v.  Ward, 
9  Eq.  507  ;  Ln  re  Bassett's  Estate;  Perkins  v.  Fladgate,  14 
Eq.  54. 

The  fact  that  a  blank  is  left  for  the  insertion  of  the  names 
of  the  legatees  makes  no  difference.  31'  Kechnie  v.  Vaughan , 
15  Eq.  289. 

In  such  cases  evidence  of  intention  is  not  admissible  to 
show  that  the  testator  meant  certain  of  the  children,  or  the 
children  of  a  particular  marriage  who  may  correspond  in 
number  with  the  number  mentioned  in  the  will.  Danidl 
V.  Daniell,  8  De  G.  &  S.  337;  Matthews  v.  Foulshaw,  12 
W.  R.  1141. 

Thus  under  a  bequest  to  the  two  children  of  my  son 
Joseph,  who  had  four  living  at  the  date  of  the  will,  two  by 
a  first  and  two  by  a  second  marriage,  all  the  children  took, 
and  evidence  of  an  intention  to  benefit  the  children  of  the 
first  marriage  was  not  admitted.  Mattheivs  v.  Foulshaw, 
supra. 

On  the  same  principle,  a  gift  to  the  five  daughters  of  A., 
who  has  one  daughter  and  five  sons,  goes  to  the  daughter. 
Lord  8elsey  v.  Lord  Lake,  1  B.  151.  See  Berkeley  v. 
Pulling,  1  Russ.  496. 

But  a  gift  of  100/.  a-piece  to  the  four  sons  of  A.,  who 
had  three  sons  and  a  daughter,  includes  the  daughter,  the 
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intention  being  to  give  four  legacies.     Lane  v.  Green,  4 
De  G.  &  S.  239. 

If  there  is  anything  to  indicate  which  of  the  children  Explana- 

...     tory  con- 

the    testator   meant — for    instance,    an    allusion   to   their  text. 
residence — the  rule  of  course  does  not  apply.     Wrightson 
V.  Calvert,  1  J.  &  H.  250.     See    Hampshire  v.  Peirce,  2 
Ves.  sen.  216. 

So  where  the  gift  was  to  the  three  children  of  W.,  widow 
of  W.,  and  the  widow  of  W.  had,  at  the  date  of  the  will, 
married  again,  and  there  were  two  children  by  W.,  and  six 
by  her  second  marriage  then  living,  it  was  held  that  the 
two  children  by  the  first  marriage  were  alone  intended  to 
take.     Newman  v.  Piercey,  4  Ch.  D.  41, 

It  appears  never  to  have  been  decided  whether,  when 
the  number  of  children  living  at  the  date  of  the  will  is 
erroneously  stated,  children  born  after  the  date  of  the  will 
and  before  the  testator's  death  would  be  included. 


C.  Rules  for  Ascertaining  the  Class. 

It  api^ears  to  be  settled,  that  the  same  rules  are  appli-  Distinc- 
tion 
cable  in  the  case  of  realty  and  personalty  for  the  purpose  between 

of  fixing  the  period,  when  the  persons  to  take  under  a  perionaSy. 

class  name  are  to  be  ascertained,  though  the  reasons  for 

the  rules  in  the  case  of  personalty,  which  it  is  desirable  to 

distribute  as  soon  as  possible,  do  not  apply  to  realty.     2 

Jarm.  144  ;  Williams  on  Seisin,  208. 

The  rules  may  be  stated  as  follows  : — 

1.  If  there  is  a  direct  devise  of  real  estate  to  the  children  Direct 
of  A.,  those  living  at   the   testator's   death  take  to    the  children, 
exclusion  of  those  born  afterwards.     Singleton  v.  Gilbert, 
1  Cox,  08 ;  IB.  C.  C.  542.      See,  however,  Fearne,  Cont. 
Rem.  514,  note  I. ;  Dunning,  Cone.  Prec.  218,  note  ;  Cook  v. 
Cook,  2  Yern.  544 ;   Weld  v.  Bradbury,  ib.  560,  and  cases 

R  2 
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Direct 

bequest. 


Effect  of 
gift  over. 


No 

children 
at  death. 


Contin- 
gent re- 
mainder. 


there  cited ;  Mogg  v.  Mogg,  1  Mer.  654 ;  Eddowes  v. 
Eddowes,  30  B.  G03. 

The  cases  of  Mogg  v.  Mogg  and  Eddowes  v.  Eddoives 
cannot  be  said  to  be  direct  authorities  upon  this  point,  as 
the  devise  there  was  to  the  children  "  now  born  or  here- 
after to  be  born." 

It  is  clear  that  the  rule  above  stated  applies  to  an  im- 
mediate bequest  of  personalty.  Hill  v.  Chajmian,  1  Ves.  J. 
405;  3  B.  C.  C.  391. 

The  class  will  not  be  enlarged  by  a  gift  over  on  death 
of  any  of  the  class  under  twenty-one,  nor  by  a  gift  over  in 
default  of  children.  Davidson  v.  Dallas,  14  Ves.  576  ; 
Berkeley  v.  Swinburne,  16  Sim.  275  ;  Andreivs  v.  Parting- 
ton, 3  B.  C.  C.  401  ;  Scott  v.  Harwood,  5  Mad.  332  ;  see 
Hufcheson  v.  Jones,  2  Mad.  124. 

If  there  are  no  children  at  the  testator's  death  there 
appears  to  have  been  some  doubt  whether  in  such  a  case  a 
devise  of  real  estate  would  not  altogether  fail.  In  all 
probability,  however,  such  a  devise  would  go  to  all  the 
children  born  at  any  time  after  the  testator's  death.  See 
Fearne,  532  ;  Shep.  Touch.  438. 

This  is  settled  as  regards  personalty.  Weld  v.  Bradbury, 
2  Vern.  705  ;  Shepherd  v.  Ingram,  Amb.  448  ;  Hutcheson 
V.  Jones,  2  Mad.  124;  Harris  v.  Lloyd,  T.  &  R  310. 

2.  A  devise  of  the  legal  estate  to  A.  for  life  with 
remainder  to  a  class  of  children  is  governed,  in  the  case  of 
wills  not  executed,  revived,  or  republished  after  the  2nd  of 
August,  1877,  by  the  rules  of  law  applicable  to  contingent 
remainders ;  that  is  to  say,  only  those  children  can  take 
whose  interests  become  vested  before  the  determination  of 
the  life  interest.  If  there  are  none  at  that  time  whose 
interests  have  become  vested  the  devise  in  remainder  fails, 
Rhodes  v.  Whitehead,  2  Dr.  &  Sm.  532 ;  Price  v.  Hall,  5 
Eq.  399  ;  Percival  v.  Percival,  9  Eq.  386  ;  Brackenbury  v. 
Gibbons,  2  Ch.  D.  417  ;  Cimlife  v.  Brancker,  3  Ch.  D.  393. 
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Contingent  remainders  of  copyholds  were  destroyed  in  the  Copyholds, 
same  way  by  the  determination  of  the  particular  estate  before 
the  remainders  become  vested.   Lane  v.  Pannel,  1  Roll.  Rep. 
238,317,438;  Fearne,  310,  320;  Scriven  on  Copyholds,  5th 
Ed.  281. 

On  the  other  hand,  it  seems  a  contingent  remainder  in  an 
estate  pur  autre  vie  requires  no  particular  estate  to  support 
it.     See  Pickersgill  v.  Grey,  10  W.  R.  207  ;  31  L.  J.  Ch.  394. 

By  40  &  41  Vict.  c.  33,  it  is  enacted :—  40  &  41 

^  .  Vict. 

Every  contingent  remainder  created  by  any  instrument  c.  33. 
executed  after  the  passing  of  this  Act  (2nd  of  August,  1877), 
or  by  any  will  or  codicil,  revived  or  republished  by  any 
will  or  codicil  executed  after  that  date,  in  tenements  or 
hereditaments  of  any  tenure,  which  would  have  been  valid 
as  a  spritiging  or  shifting  use,  or  executory  devise,  or  other 
limitation,  had  it  not  had  a  sufficient  estate  to  support  it 
as  a  contingent  remainder,  shall,  in  the  event  of  the  par- 
ticular estate  determining  before  the  contingent  remainder 
vests,  be  capable  of  taking  effect  in  all  respects  as  if  the 
contingent  remainder  had  originally  been  created  as  a 
springing  or  shifting  use,  or  executory  devise,  or  other 
executory  limitation. 

It  has  been  suggested  that  this  Act  does  not  apply  where 
the  remainder  has  become  vested  in  one  member  of  a  class, 
as  in  such  a  case  it  cannot  be  said  that  the  particular 
estate  has  determined  "  before  the  contingent  remainder 
vests."     Williams  on  Seisin,  pp.  205—208. 

If  the    legal   estate    is   devised  to   trustees,  or  is   out-  Equitable 

,.  „       .  .  ,  1-111  r±       remainder 

standmg,  for  mstance  m  a  mortgagee,  children  born  alter  j^  j.^jjj 
the  determination  of  the  life  estate  may  take  a  share,  but 
it  seems  the  time  at  which  the  class  is  to  be  fixed  will  be 
determined  by  the  rules  applicable  to  personalty.  In  re 
Eddels  Truds,  U  Eq.  559  ;  Berry  v.  Berry,  7  Ch.  D.  657 
Astley  V.  Mlcldethwait,  15  Ch.  D.  59.  See  Dunning, 
Cone.  Prcc.  218,  note. 
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Future  In  the  case   of  a  gift  of  personalty  in  remainder,  all 

children  born  at  the  death  of  the  testator  and  coming  into 
esse  before  the  death  of  the  tenant  for  life,  take  a  share  to 
the  exclusion  of  those  born  afterwards.  Middleton  v.  3Ies- 
senger,  5  Ves.  136;  Odell  v.  Crone,  3  Dow.  61  ;  Holland 
V.  Wood,  11  Eq.  91 ;  Barnahy  v.  Tassell,  11  Eq.  363. 

If  the  life  interest  is  determinable  on  bankruptcy  or 
some  other  event,  the  class  is  fixed  at  the  time  of  deter- 
mination, unless  the  shares  are  not  to  be  paid  till  the  death 
of  the  tenant  for  life.  Re  Smith,  2  J.  &  H.  594 ;  Aylvnns 
Trusts,  16  Eq.  585  ;  Brandon  v.  Aston,  2  Y.  &  C.  C.  24, 30. 
If  no  children  are  born  before  the  death  of  the  tenant 
for  life  all  after-born  children  are  admitted.  Chapman  v. 
Blissett,  Cas.  tern,  Talb.  145  ;  Wyndham  v.  Wyndham,  3 
B.  C.  C.  58. 

But  this  rule  does  not  apply,  if  there  is  a  clear  inten- 
tion, that  distribution  is  to  be  made  once  for  all  when  the 
fund  falls  into  possession,  Godfrey  v.  Davis,  6  Ves.  43  ; 
explained  in  Conduitt  v.  Soane,  4  Jur.  N.  S.  502. 

Gift  of  re-       3.  And  on  the  same  principle  if  the  interest  bequeathed 

property!^  is  reversionary,  the  class  remains  open  till  the  interest 
falls  into  possession.  Walker  v.  Shore,  15  Ves.  122 ; 
Harvey  v.  Stacey,  1  Dr.  122. 

But  this  does  not  apply,  where  a  residue  is  given 
and  some  portion  of  the  property  which  falls  into  it  is 
reversionary,  unless  there  are  provisions  indicating  an 
intention  to  treat  the  reversionary  property  separately. 
Hill  V.  Chapman,  1  Ves.  J.  405:  3  B.  C.  C.  391  ;  Hagger  v. 
Payne,  23  B.  474 ;  Coventry  v.  Coventry,  2  Dr.  &  Sm. 
470 ;  King  v.  Cidlen,  2  De  G.  &  S.  252. 

Gift  to  be       4.  If  there  is  a  direct  gift  "  to  be  paid  at  twenty-one,  or 

twenty-      ^o  such  as  attain  twenty-one  :" 

a.  If  any  member  of  the  class  attain  twenty-one  in  the 
testator's  lifetime  the  class  is  fixed  at  the  testator's 
death.     Hagger  v.  Payne,  23  B.  474. 


one. 
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A  child  en  ventm  at  the  testator's  death  was  held  not  to 
be  included  ir  In  r«  Gardiner's  Estate  ;  Garratty.  Weeks, 
20  Eq.  647,  sed  qu(zre,see  Bortoft  v.  Wadsiuodh,  12  W.  R. 
52:j. 

h.  If  none  attain  twenty-one  in  the  testator's  lifetime, 
all  born  at  the  testator's  death  and  coming  into  existence 
before  the  eldest  attains  twenty-one  are  admitted.  Haste 
V.  Pratt,  3  Ves.  729  ;  Balm  v.  Balm,  3  Sim.  492 ;  Blease 
V.  Burgh,  2  B.  221  ;  Oppenheim  v.  Henry,  10  H.  441; 
Gillman  v.  Daunt,  3  K.  &  J.  48 ;  Loch  v.  Lambe,  4  Eq. 
372  ;   GimKett  v.  Burton,  12  Eq.  427. 

As  a  rule  each  child  attaining  twenty-one  is  entitled  to 
have  his  share  paid  to  him,  but  tliis  is  not  so  if  the  whole 
income  is  given  for  maintenance  and  there  are  children 
who  require  maintenance.  Berry  v.  Briant,  2  Dr  & 
Sm.  1. 

c.  It  seems  doubtful  whether,  if  there  are  no  children  at 
the  testator's  death,  all  would  be  admitted  whether  born 
before  or  after  the  eldest  attains  twenty-one.  Armitage 
v.  Williams,  27  B.  346,  better  reported  in  7  W.  R.  650, 
which  seems  an  authority  for  the  affirmative,  was  pro- 
bably decided  on  the  authority  of  Maimvaring  v.  Beevor, 
post ;  see  Harris  v.  Lloyd,  T.  &  E.  310. 

There  are  the  following  exceptions  to  the  rule  : —  Exceptions 

a.  If  the  time  fixed  for  payment  would  carry  the  class  general 
beyond    the   limits  of  perpetuity,  members   coming  into  ™  ^' 
existence  after  the  testator's  death,  and  before  the   time 
of  payment,  will  not  be  admitted.     Kevern  v.  Williams, 
5  Sim.  171 ;  quaere  as  to  Elliott  v.  Elliott,  12  Sim.  276. 

6,  Maintenance  out  of  the  shares  or  presumptive  shares  Mainten- 
of  children  will  not  extend  the  class.    Gimhlett  v.  Burton,  vested  and 

12  Eq.  427.  presump- 

i  tive  shares. 

But  if  maintenance  and  advancement  are  continued 
beyond  the  time  when  the  eldest  child  attains  twenty-one, 
if,  for  iuistance,  advancement  is  directed  out  of  vested  and 


248  CONSTRUCTION    OF    GIFTS    TO    CHILDREN. 

presumptive  shares,  all  children  will  be  let  in.     Iredell  v. 
Iredell,  25  B.  485  ;  Bateman  v.  Gray,  6  Eq.  215. 

In  Defflis  V.  Goldschmidt,  19  Ves.  566  ;  1  Mer.  417, 
where  expressions  were  used  showing  that  the  parent 
could  not  die  leaving  a  child  who  would  not  be  entitled 
to  maintenance,  all  children  were  included.  See  Evans  v. 
Harris,  5  B.  45. 
Distribu-         c.  If  distribution  is  to  be  made  when  all  attain  twenty- 

tion  when  ,  ,  .  n      i  -n  i    "^ 

the  young-  one,  or  when  the  youngest  attains  twenty-one,  all  children 
twenfy^.'"^  will  be  admitted.  Hughes  v.  Hughes,  3  Bro.  C.  C.  434  ;  14 
one.  Yes.  256  ;  Mainwaring  v.  Beevor,  8  Ha.  44 ;  and  perhaps 

Armitage  v.  Williams,  27  B.  346 ;  7  W.  R.  650. 

On  the  other  hand,  the  class  would  again  be  restricted  if 

the  distribution  is  to  be  made  when  the  youngest  for  the 

time  being  attains  twenty-one.      Gooch  v.  Gooch,  14  B.  565; 

8  D.  M.  &  G.  366. 
Gift  of  d.  When  the  gift  is  of  a  particular  sum  to  each  member 

to  each  ^f  the  class,  the  class  is  fixed  at  the  death  of  the  testator, 
member  of  -whether  Dossession  is  postponed  to  twenty-one  or  not.  Rinq- 

a  class.  ■■•  ^        ^  ''  ^ 

rose  V.  Brarnham,  2  Cox,  384 ;  Storrs  v.  Benhoio,  2  M.  & 
K.  46 ;  3  D.  M.  &  G.  390 ;  Butler  v.  Lowe,  10  Sim.  317. 

And  if  there  are  no  children  then  in  existence,  the  gift 
fails.     Mann  v.  Thompson,  Kay,  638  ;  Rogers  v.  Mutch,  10 
Ch.  D.  25. 
Gift  to  5.  If  the  gift  is  to  A.  for  life,  then  to  children  who  attain 

children  -n  i        p         i  ^  ^       •  l^ 

who  attain  twenty-oiie,  the  class  will  be  fixed  as  regards  exclusion  at  the 
one'after    death  of  A.,  or  when  the  eldest  attains  twenty-one,  which- 
life  in-       gyer  is  last.     Clarke  v.  Clarke,  8  Sim.  59  ;  Robley  v.  Rid- 
ings, 11  Jur.  813  ;  Beckton  v.  Barton,  27  B.  99  ;  5  Jur.  N.  S. 
349  ;  Parsons  v.  Justice,  34  B.  598  ;  In  re  Emriiefs  Estate; 
Emmet  v.  Emmet,  13  Ch.  D.  484. 

In  Parsons  v.  Justice  a  direction  that  no  child  should 
be  excluded  in  consequence  of  any  other  child  having 
attained  a  vested  interest  had  no  effect  in  extending  the 
class. 
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G.  A  child  en  ventre  at  the  time  when  the  class  closes  Children 

en  ventre 

is  admitted  to   share,  even  though  the  word  "  living"  or  when 
"  born  "  be  added  to  the  description.     Due  v.  Clarke,  2  H.  ch)ses'are 
Bl.  399  ;  Clarke  v.  Blake,  2  B.  C.  C.  319  ;  Trotvery.  Butts,  '^dmittea. 
1  S.  &  St.  181. 

Qucere  whether  Garrait  v.  Weel'es,  20  Eq.  647,  is  con- 
sistent with  the  other  authorities. 

Similarly,  when  there  is  a  gift  to  the  children  of   a 

tenant  for  life,  a  gift  over,  if  at  the  end  of  five  years  she 

has  not  had  a  child,  will  not  take  effect  if  she  then  has  a 

child  en  ventre.     Pearce  v.  Carrington,  8  Ch.  69. 

A  child  en  ventre  is  for  this  purpose  supposed  to  be  Case  of 

.  .        child  con- 

born  at  the  time  of  distribution  ;  if,  therefore,  supposing  ceived  be- 

it  to  have   been  then  born,   it  would   have  been  illegiti-  ^.^rj^  ^fter 

mate,  it  will  not  be  admitted  to  take,  notwithstanding  the  ™a,mage. 

marriage  of  its  parents  before  its  birth.      In  re  Corlass, 

1  Ch.  D.  460. 

But  though  a  child  en  ventre  is  looked  upon  as  existing 

for  the  purpose   of  receiving  a  benefit,  it  is  not  looked 

upon    as    existing  for  any  other  purpose,  if,  for  instance, 

distribution  is  to  be  made  when  the  youngest  child  for  the 

time  being  attains  twenty-one ;  the  fact  that  there  is  a  child 

en  ventre  when  the  youngest  attains  twenty-one   will  not 

postpone  the  division.     Blasson  v.  Blasson,  2  D.  J.  &  S.  665. 


D.  How  THE  Class  to  Take  in  Default  of  Appointment 
IS  TO  BE  Ascertained. 

When  there   is  a  gift  to  children,  as  A.  may  appoint,  At  what 
with  no  gift  in  default  of  appointment,  and  no  appoint-  cia8s  to 
ment  is  made,  similar  rules  apply   as  to   the  period    at  JijJj[j.)]J^^; 
which  the  class  is  to  be  ascertained.  pointment 

is  to  be 

1.  A  direct  gift  to   children,   as  A.   may  appomt,   goes  fixed, 
apparently  to  all  the  children  living  at  the  death  of  the 
testator,    to    the     exclusion    of    those    born    afterwards. 
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though  before  the  death  of  A.     Coleman  v.  Seymour,  1 
Yes.  sen.  209. 

2.  A  fifift  to  A.  for  life,  with  remainder  to  his  children 
as  he  shall  appoint,  goes  to  all  the  children  born  in  the 
testator's  lifetime  and  coming  into  being  before  A.'s 
death.  Crone  v.  Odell,  1  Ba.  &  Be.  449  ;  3  Dow.  68  ; 
Korman  v.  Norman,  Bea.  430  ;  Lambert  v.  Thicaites,  L.  R. 
2  Eq.  1.51. 

Case  when      3.  If  the  Only  gift  is  through   the  power,  so  that  the 

gift  is         children  take  by  implication  only,  in  default  of  appoint- 

tiirpower  meiit,  the  rules  are  the  same. 

Thus,  where  there  is  a  power  to  A.  to  dispose  of  cer- 
tain property  among  children,  the  gift,  in  default  of 
appointment,  goes  to  those  born  at  the  testator's  death,  to 
the  exclusion  of  those  born  subsequently.  Lovgmore  v. 
Broom,  7  Ves.  124. 

And  where  the  gift  is  to  A.  for  life,  and  then  to  dis- 
pose of  the  capital  among  his  children,  all  children  born 
before  A.'s  death  take  a  share.  Grieveson  v.  Kirsopp,  2 
Kee.  G53. 

4.  If  the  donee  of  the  power  and  the  tenant  for  life 
are  different  persons,  and  the  donee  dies  before  the  tenant 
for  life,  the  class  is  ascertained  at  the  death  of  the  latter. 
White's  Trusts,  Johns.  C50. 

And,  apparently,  if  there  is  anything  to  shoAV  that  per- 
sonal enjoyment  by  the  beneficiaries  was  intended,  those 
dying  before  the  tenant  for  life  would  be  excluded. 
White's  Tritsfe,  supra;  Carthew  v.  Enraght,  20  W.  E. 
743 ;  In  re  Phene's  Trusts,  5  Eq.  346. 

At  what  time  the  class  would  be  ascertained  if  the 
donee  of  the  power  survives  the  tenant  for  life  is  uncer- 
tain ;  though  by  analogy  to  the  case  of  a  direct  gift  it 
seems,  it  would  be  ascertained  at  the  death  of  the  tenant 
for  life,  and  not  of  the  donee  of  the  power. 

Power  to        5.  When  there  is  a  direct  vested  gift  to  children  as  A. 

appoint  by 
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shall  appoint,  tLe  fact  that  the  power  is  to  appoint  by  deed  or 
deed  or  will,  or  by  will  only,  will  not  affect  the  class  to 
take  in  default  of  ajDpointment.  Casterton  v.  Sutherland, 
9  Ves.  445  ;  Fallmer  v.  Lord  Wynford,  15  L.  J.  Ch.  8 ; 
Lambert  y.  Thwaites,  L.  R.  2  Eq.  151,  see  Winn  v.  Fen- 
loick,  11  B.  438,  there  discussed. 

6.  If  the  only  gift  is  through  the  power,  only  those 
will  take  in  default  of  appointment  who  could  have  taken 
under  the  power ;  and  therefore  if  the  power  is  to  dispose 
of  certain  property  by  will,  only  those  who  survive  the 
donee  can  take  in  default  of  appointment.  Walsh  v. 
Wall'inger,  2  R.  &  M.  78  ;  Kennedy  v.  Kingston,  2  J.  & 
W.  431 ;  Reid  v.  Reid,  25  B.  469  ;  Freeland  v.  Pearson, 
3  Eq.  658 ;  In  re  Susanni's  Trusts,  47  L.  J.  Ch.  65  ;  Sin- 
nott  V.  Walsh,  5  L.  R.  Ir.  27 ;  see  Brown  v.  Pocock,  6  Sim. 
257,  where  it  does  not  appear  from  the  report  whether  the 
wife  survived  her  husband  or  not,  see  L.  R.  2  Eq.  157. 

E.   How  FAR  Words  of  Futurity  affect  the  Rules 
FOR  Ascertaining  the  Class. 

Mere  words   of  futurity,  as,  for  instance,  a  gift  to  the  How  far 

111  words  of 

chudren    that    may    be    born,    will  not  extend  the  class,  futurity 
Storrs  V.  Benboiv,  2  M.  &  K.  46  ;  3  D.  M.   &  G.  390  ;  oSinlry" 
Toumsend  v.  Farly,  3  D.  F.  &  J.  1.  rules  for 

fixing  the 

Where  the  words  are  "  born  or  to  be  born,"  the  rules  class  to 

,      -,  take  under 

appear  to  be —  a  gift  to 

1.  When  the  gift  is  after  a  life  estate,  such  words  will  ciuit^ren. 
noi  extend  the  class.     SpracJding  v.  Rainer,  1  Dick.  344  ;  born  or  to 
Whithready.  St.  John,  10  Ves.  152;  Parsons  v.  /us^ice/^  ^°'°- 
34  B.  598. 

The  case  is  of  course  different  if  the  gift  is  to  children 
"  now  born  or  who  shall  be  born  in  the  lifetime  of  their 
parents."     Scott  v.  Lord  Scarborough,  1  B.  154. 

2.  The  rule  is  the  same  where  the  gift  is  to  children 
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now  born  or  who  may  be  born  hereafter  who  shall  attain 
twenty-one.  Iredell  v.  Iredell,  25  B.  485  ;  Bateman  v. 
Gray,  29  B.  447 ;  6  Eq.  215. 

3,  In  the  case  of  a  direct  gift  of  personalty  to  children, 
the  words  "  now  born  or  to  be  born  hereafter "  would 
probably  be  held  to  be  intended  to  refer  to  children  born 
between  the  date  of  the  will  and  the  death.  Dias  v.  De 
Livera,  5  App.  C.  123. 

In  the  case,  however,  of  a  direct  devise  of  realty  under 
similar  words,  children  born  after  the  testator's  death  have 
been  included.  Mogg  v.  Mogg,  1  Mer.  654  ;  Gooch  v.  GoocJi, 
14  B.  565 ;  Eddowes  v.  Eddoives,  30  B.  603. 

4.  If,  however,  the  gift  is  of  a  legacy  to  each  of  the 
children  begotten  or  to  be  begotten,  the  class  will  not  be 
extended  beyond  the  testator's  death,  as  not  merely  the 
distribution  of  what  the  children  are  to  take,  but  of  the 
whole  estate  of  the  testator,  would  be  indefinitely  post- 
poned.    Butler  V.  Loive,  10  Sim.  317. 

F.  Distribution  per  Capita  axd  per  Stirpes. 

Whether  a  A  gift  to  A.  and  the  children  of  B.  goes  prirtid  facie  to 
cMidren  of  ^^  P^^^  Capita,  and  not  per  stirpes.  Dowding  v.  Smith,  3 
several       ^  54^  .  JHcixibe  V.  Garivood,  8  B.  579. 

parents  to 

be  distri-  So,  too,  a  gift  to  the  children  of  A.  and  B.,  or  even  to 
siirpes^or  class  A.,  and  class  B.  and  CI,  goes  per  capita  to  all.  Dug- 
per  capita.  ^^^^  ^  Dugdale,  11  B.  402  ;  Dowding  v.  Smith,Z  B.  541  ; 
Pattison  v.  Pattison,  19  B.  638;  Armitage  v.  Williams, 
27  B.  346  ;  Rooh  v.  A.-G.,  31  B.  313  ;  Amson  v.  Harris, 
19  B.  210;  Tyndale  v.  Wilkinson,  23  B.  74;  Baker  v. 
Baker,  6  Ha.  269. 

But  a  gift  over  of  the  share  of  any  child  dying  before 
attaining  a  vested  interest  in  possession  not  to  the  other 
members  of  the  class  but  to  the  brothers  and  sisters  of  the 
child  so  dying,  will  import  a  stirpital  distribution.     ArcJier 
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V.  Legg,  81  B.  187  ;  see,  too,  Aijscough  v.  Savage,  12  W.  R. 
373. 

Similarly  a  gift  to  several  and  their  issue,  or  to  the  Gift  to 
children  and  grandchildren  of  A.,  goes  to  all  children  and  and  their 
grandchildren  coming  into  being  before  the  period  of  dis-  ^^^"®' 
tribution  per  capita.     Barnahg  v.  Tassell,  11  Eq.  3G3  ; 
Lea  V.  Thorj),  G  W.  R  480;  4  Jur.  N.  S.  447 ;  27  L.  J.  Ch. 
649. 

In  the  same  way  a  gift  after  a  life  interest  to  surviving 
children  and  their  issue  goes  to  all  the  children  and  issue 
who  survive  the  period  of  distribution  per  capita.  Re 
Fox's  Will,  3.5  B.  163;  13  W.  K  l(tl3;  Cancellor  v. 
Cancellor,  11  W.  R  16 ;  2  Dr.  &  Sm.  199.  Shailer  v. 
Groves,  which,  as  reported  in  6  Hare,  162,  might  be  cited 
in  favour  of  a  different  construction,  is  there  wrongly 
reported.     See  11  Jur.  485 ;  16  L.  J.  Ch.  367. 

A  direction  that  parents  and  children  are  to  be  classed 
together,  and  share  in  equal  proportions,  will  not  import  a 
stirpital  distribution.     Turner  v.  Hudson,  10  B.  222. 

But  the  word  "  respective  "  has  a  strong  stirpital  force.  Effect  of 
Davis  V.  Bennett,  4  D.  F.  &  J.  327 ;  Asycough  v.  Savage,  respective. 
13  W.  R  373. 

As  to  the  word  "  devolve,"  see  Stonor  v.  Curwen,  5  Sim. 
264. 

And  if  the  issue  of  a  stirps  are  treated  as  taking  among 
them  only  one  equal  share,  the  stirpital  construction  will 
be  adopted.  Brett  v.  Horton,  4  B.  239 ;  Hunt  v.  Dorsett, 
5  D.  M.  &  G.  570. 

A  gift  to  several  and  their  issue  "per  stirpes,"  or  a 

direction  that  issue  are  to  take  only  their  parents'  share, 

is  sufficient  to   show  that  the   issue  were  not  meant  to 

take  in  competition  with  the  original    takers.     Pearson  v. 

Stephen,  2  Dow.  &  CI.  328;  5  Bl.  N.  S.  203;  Johnson  v. 

Cope,  17  B.  561. 

Whether  a  direction  that  issue  are  to  take  only  the  In  what 

cases  the 
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Jistribit- 
tion  willbe 
stirpital 
through- 
out. 

The  word 
parent 
iised  in  a 
recurring 
or  sliding 
sense. 


Effect  of 
the  words 
per  stirpes. 


Gift  to 
parents  for 
life  and 
then  to 
their 
children. 


share  their  ancestor  would  have  taken  will  have  the  effect 
of  making  the  distribution  stirpital  throughout  seems  not 
to  be  settled. 

Where  the  direction  is  that  the  issue  are  to  take  a 
parent's  share,  and  the  word  "  parent "  is  used  in  a  recur- 
ring or  sliding  sense,  so  as  to  apply  to  successive  genera- 
tions of  issue,  it  is  clear  that  the  distribution  will  be 
stirpital  throughout.  Ross  v.  Ross,  20  B.  645 ;  In  re 
Orion's  Trust,  3  Eq.  375 ;  Palmer  v.  Cruttivell,  8  Jur. 
N.  S.  479. 

So,  too,  where  the  direction  is  that  the  children  or 
grandchildren  are  to  take  an  original  share  between  them. 
Poicell  V.  Poivell,  28  L.  T.  N.  S.  730. 

But  a  mere  direction  that  the  share  of  any  of  the 
original  takers  dying  is  to  go  to  his  issue  would,  it  seems, 
not  have  the  effect  of  preventing  remoter  issue  from  taking 
that  share  with  issue  less  remote  jper  capita  between  them. 
Birdsall  v.  York,  5  Jur.  N.  S.  1237;  Soutkam  v.  Blake,  2 
W.  R.  44G ;  Weldon  v.  Hoyland,  4  D.  F.  &  J.  564.  Robin- 
son v.  Sykes,  23  B.  40,  which  is  contra,  was  on  a  marriage 
settlement. 

If  the  gift  is  to  several,  and  their  issue  per  stirpes,  the 
stirpital  distribution  will  be  carried  through  throughout, 
so  that  no  children  or  remoter  issue  can  take  in  competi- 
tion with  the  parents.  Dick  v.  Lacy,  8  B.  214 ;  Gibson 
V.  Fisher,  5  Eq.  51. 

When  the  gift  is  to  several  for  life,  and  then  to  their 
children,  the  cases  are  not  easily  reconcileable. 

1.  It  seems  clear  that  a  gift  to  A.  and  B.,  as  tenants  in 
common  for  their  lives,  and  then  at  their  death,  or  at  their 
deaths,  or  at  the  death  of  A.  and  B.,  to  their  children,  goes, 
upon  the  death  of  each  tenant  for  life,  to  his  children. 
Flinn  V.  Jenkins,  1  Coll.  365 ;  Taniere  v.  Pearkes,  2  S.  & 
St.  383 ;  Willes  v.  Douglas,  10  B.  47 ;  Arroio  v.  Mellish, 
1  De  G.  &  S.  355 ;  Tamer  v.  Whittaker,  23  B.  196  ;  Saril 
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V.  Saril,  23  B.  87  ;  see,  too,  Doe  d.  Patrlrh  v.  Fwijle,  13 
Q.  B.  100 ;  Brown  v.  Jarvis,  2  D.  F.  &  J.  1G8. 

If  the  gift  is  after  the  deaths  of  the  tenants  foi'  life  to 
their  children  and  grandchildren,  the  families  take  iier 
stirpes,  but  the  children  and  grandchildren  take  j?er  capiUi, 
inter  se.     Barnahy  v.  Tassell,  11  Eq.  363. 

But  if  the  testator  goes  on  to  explain  what  he  means  by 
"  their  children,"  by  adding  "that  is  to  say,  the  children  of 

A.  and  B.,"  they  take  per  capita.     Ahrey  v.  Neiuman,  IG 

B.  431. 

2.  If  the  gift  be   to  A.  and  B.  for  their  lives,  and  at  Oift  to 

.  .  .  A.  and  B. 

their  death  not  to  their  children  but  to  the  children  of  A.  for  life, 
and  B.,  there  seems  less  reason  for  contending  that  the  ^i^^l^ren  ^f 
children  are  to  take  per  stirpes.  ^-  ^^^  ^• 

However,  in  Wells  v.  Wells,  20  Eq.  342,  the  stirpital 
construction  was  adopted.  See  Milnes  v.  Aked,  6  W.  R. 
430;  Sutdlfe  v.  Hotvard,  38  L.  J.  Ch.  472;  Re  Nott's 
Trusts,  20  W.  R.  569. 

In  i>uch  a  case  a  superadded  direction  that,  "  if  there  is 
but  one  child,  the  whole  is  to  go  to  such  only  child,"  would 
afford  an  argument  that  the  distribution  was  meant  to  be 
per  capita.  Pearce  v.  Edmeades,  3  Y.  &  C.  Ex.  246;  2  W. 
R.  672  ;  Sivahey  v.  Goldie,  1  Ch.  D.  380 ;  see,  too,  Peacock 
V.  Stockford,  7  D.  M.  &  G.  129. 

3.  If  the  gift  to  the  children  is  not  till  after  the  death  Gift  to 

of  the  survivor  of  the  tenants  for  life,  it  would  seem  the  after  death 
distribution  will  be  per  capita  ;  at  any  rate  if  the  gift  is  ?^  surviv- 

■'  -^  "^  °  ing  tenant 

to  the  children  of  A.  and  B.,  and  not  merely  to  "  their  for  life, 

children."     Malcolm  v.  Martin,  3  Bro.  C.  C.  50 ;  Pearce 

V.  Edmeades,  3  Y.  &  C.  Ex.  246;  Stevenson  v.  Gullan,  18 

B.  500  ;  Xockolds  v.  Locke,  3  K.  «fc  J.  6 ;  Sivahey  v.  Goldie, 

1  Ch.  D.  380;  see  Alt  v.   Gregory,  8  D.  M.  &  G.  221. 

Perhaps  Sniith  v.  Strecdfield,  1   Mer.   358,  comes  under 

this  head. 

If  the  oift  is  substitutional,  as  to  several  or  their  children,  Siibstitu- 
°  '  '  tional  gifts. 
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the  children  take  per  stirpes.  Congveve  v.  Palmer,  16  B. 
435 ;  Timins  v.  Stackhouse,  27  B.  434 ;  GovMng  v. 
Thompson,  19  L.  T.  N.  S.  242 ;  hi  re  Sibley's  Trusts,  5 
Ch.  D.  494. 

A  simple  gift,  however,  to  several  or  their  issue,  though 

it  would  import  a  stirpital  distribution  among  the  families, 

would  not  prevent  all  the  issue  of  each  family  from  taking 

per  capita  inter  se.     GoivUng  v.  Thompson,  19  L.  T.  N.  S. 

242 ;  In  re  Sibley's  Trusts,  5  Ch.  D.  493. 

How  the         In  ascertaining  the  stirpes  reference  is  to  be  made  to 

Sr^         the  original  stirpes  pointed  out  by  the  testator,  and  not  to 

tained.       ^^^^  stirpes  existing  at  his  death,  so  that  there  will  be  as 

many  primary  shares  as  there  are  original  stirpes  who  at 

the  testator's  death  have  descendants  living.     Gibson  v. 

Fisher,  5  Eq.  51 ;  see,  however,  Robinson  v.  Shepherd,  12 

W.  R  234 ;  10  Jur.  N.  S.  53 ;  4  D.  J.  k  S.  129. 
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CHAPTER   XXIV. 

MEANING  OF  WORDS  DESCRIPTIVE  OF  RELATIONSHIP. 

I.  Nephews  and  Nieces. 
Nephews  and  nieces  mean  prima  facie  the  children  of  Nephews 

and  nieces 

brothers  and   sisters,  inchiding  those   of  the  half  blood,  mean 
Falkner  v.  Butler,  Amb.  514  ;  Grieves  v.  Raiuley,  10  Ha.  chiidren'^of 
63  ;  Cotton  v.  Scarancke,  1  Mad.  4.5.  brothers 

'  and  sisters. 

The  meaning  of  the  word  will  not  be  enlarged  Avhere 
the  gift  is  to  each  of  the  present  nieces  of  A.,  who  had 
only  one  niece  of  the  first  degree  living  at  the  date  of  the 
will.     Crook  V.  Whitley,  7  D.  M.  &  G.  490. 

The  fact  that  the  gift  is  to  "nephews,  descendants  of 
my  brothers,"  will  not  enlarge  the  class.  Williavison  v. 
Moore,  10  W.  R.  536. 

The  fact  that  a  great-niece  or  a  wife's  niece  has  been 
previously  called  a  niece  will  not  enlarge  the  meaning  of 
the  word.  Shelley  v.  Bryer,  Jac.  207 ;  Thomi^son  v. 
Rohitison,  27  B.  486 ;  Sviith  v.  Liddiard,  3  K.  &  J.  252  ; 
Wells  V.  Wells,  18  Eq.  504;  Merrill  y.  Morton,  43  L.  T.  N. 
S.  750  ;  29  W.  R.  394. 

Nor  will  a  gift  to  my  great-nephew,  and  such  other  of 
my  nephews  and  nieces  as  shall  be  living  at  my  death, 
Bloivers  Trusts,  11  Eq.  97;  6  Ch.  851. 

But  if  the  testator  has  at  the  date  of  his  will  and  death  !«  what 

1       •  f  1  •  11  1  cases  a 

no  nephews  and  nieces  of  his  own,  and  there  are  nephews  wife's 
and  nieces  of  his  wife,  they  will  take,  though  he  may  have  ^^^  ^^j^g 
had  brothers  and   sisters  living  at  the   date  of  his  will. 
Hogg  V.  Cook,  32  B.  641 ;  Sherratt  v.  Mountjield,  15  Eq. 
305  ;  8  Ch.  928 ;  see  Adney  v.  Greatrex,  17  W.  R.  637. 

s 
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The  words  "nephews  and  nieces  on  both  sides"  include 
a  wife's  nephew.  Frogley  v.  Phillips,  30  B.  168;  3  D.  F. 
&  J.  466. 

If  a  great-nephew  is  referred  to  as  taking  a  share  of  a 
gift  to  nephews  and  nieces,  the  words  will  be  held  to 
include  grand-nephews  and  grand-nieces.  Weeds  v.  Bristoiu, 
2  Eq.  333. 

And  if  the  testator  expressly  defines  a  niece,  as  "  my 
niece,  daughter  of  my  nephew/'  nephews  and  nieces  will 
include  grand-nephews  and  grand-nieces.  James  v.  Smith, 
14  Sim.  214. 

A  bequest  to  "male  nephews"  has  been  held  to  include 
only  sons  of  brothers.     Lucas  v.  Cuddy,  I.  R.  10  Eq.  514. 


Coi 


Second 
cousins. 


First  and 

second 

cousins. 


II.  Cousins. 

The  word  cousins  means  primarily  children  of  uncles 
and  aunts.  Sanderson  v.  Bayley,  4  M.  &  Cr.  56;  Giddecott 
V.  Harrison,  9  Sim.  457;  Stoddart  v.  Nelson,  6  D.  M.  & 
G.  68;  Stevenson  v.  Abingdon,  31  B.  305;  Burhey  v. 
Biirbey,  9  Jur.  N.  S.  96. 

Second  cousins  are  persons  who  have  the  same  great- 
grandfather or  great-grandmother,  and  will  not  therefore 
include  first  cousins  once  removed.  Corporation  of 
Bridgnorth  v.  Collins,  15  Sim.  541;  In  re  Parker; 
Bentha/m  v.  Wilson,  49  L.  J.  Oh.  587;  15  Ch.  D.  528. 

But  if  there  are  no  second  cousins  the  term  will  include 
all  within  the  same  degree  of  relationship,  unless  there  is 
an  intention  to  exclude  first  cousins  twice  removed,  for 
instance,  by  a  substitutionary  gift  to  the  children  of  second 
cousins  who  had  died.     Slade  v.  Foohs,  9  Sim.  886. 

In  a  gift  to  "first  and  second  cousins,"  the  words  will 
have  their  strict  meaning,  unless  there  is  something  to 
show  that  the  testator  is  not  using  them  in  their  proper 
sense.     In  re  Parker  ;  Bentham  v.  TFiVsow,  S2t2>rc6,  where 
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May  oft  V.  Mayott,  2  B.  C.  C.  125,  is  exiDlained,  and  Charge 
V.  Goodyer,  3  Russ.  140 ;  S'dcox  v.  Bell,  1  S.  &  St.  301, 
are  disapproved. 

III.  Grandciiildeen. 

Similarly,  grandchildren,  unless  explained  by  the  con-  Grand- 
text,   will   not   include    great-grandchildren,      Oxford   v.  ^  '  '■''^"' 
ChnrchiU,  3  V.  &  B.  59. 

But  if  the  gift  is  to  grandchildren  herein  named,  a 
great-grandchild  who  has  previously  been  called  grandchild 
may  take.     Hussey  v.  Berkeley,  2  Ed.  194. 

IV.  Issue. 

A  bequest  to  issue  as  purchasers  goes  to  all  issue,  Issue. 
children,  grandchildren,  &c.,  as  joint  tenants,  and  all  come 
in  who  are  in  existence  at  the  time  of  vesting  in  posses- 
sion. Davenport  v.  Hanbury,  3  Ves.  257 ;  Maddoch  v. 
Legg,  25  B.  531 ;  Weldon  v.  Hoyland,  4  D.  F.  &  J.  564  ; 
Hohgen  v.  Neale,  11  Eq.  48. 

And  in  the  case  of  a  devise  of  realty,  all  such  issue  take 
as  joint  tenants  for  life,  or  in  fee,  according  as  the  will 
dates  before  or  since  the  Wills  Act.  Cook  v.  Cook,  2  Vern. 
545 ;  Mogg  v.  Mogg,  1  Mer.  G54,  689 ;  Dalzell  v.  Welch, 
2  Sim.  319. 

1.  In  the  case  of  realty,  however,  this  construction  will  Excep- 
be   excluded  if  there   is  a  general  intention  manifest  to 
keep  the  estates  together  in  a  single  line  of  enjoyment, 

in  which  case  the  estates  Avill  devolve  according  to  the 
rule  in  Mandeville's  Case.  All  good  v.  Blake,  L.  B.  7  Ex. 
339  ;  ih.  8  Ex.  160;  and  see  Whitelock  v.  Heddon,  1  B.  & 
P.  243. 

2.  The  generality  of  the  word  issue  will  be  restrained  In  what 
if  the  testator  explains  that  he  meant  by  issue  children.       means 

a.  This  will  be  the  case  if  the  word  issue  is  coupled  with  <^^i^"^^'^- 

s  2 
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parent :  for  instance,  if,  in  a  substitutional  gift  to  issue, 
the  issue  are  directed  to  take  their  parent's  share.  Sibley  v. 
Perry,  7  Ves.  522  ;  Pruen  v.  Osborne,  11  Sim.  132  ;  Smith 
V.  HorsfaU,  25  B,  628 ;  Stevenson  v.  Abingdon,  31  B. 
305  ;  MacgregoT  v.  Macgregor,  1  D.  F.  &  J.  68  ;  Martin  v. 
Holgate,  L.  B.  1  H.  L.  175 ;  Bryden  v.  Willett,  7  Eq.  472  ; 
Heasman  v.  Pearse,  7  Ch.  275;  see,  however,  Ralph  v. 
Carrick,  11  Ch.  D.  873. 

If,  however,  the  word  parent  is  not  used  in  the  sense 
of  the  first  taker,  whose  share  the  issue  are  to  take  by 
substitution,  but  in  what  might  be  called  a  sliding  sense, 
so  as  to  denote  child,  grandchild,  great-grandchild,  and  so 
on,  it  will  not  have  the  effect  of  cutting  down  issue  to 
children.  See  Ross  v.  Ross,  20  B.  645,  where  the  testator 
distinguished  between  a  parent's  share  and  a  child's  share, 
children  being  the  first  takers. 
Effect  of  a  The  fact  that  there  is  a  gift  over  in  default  of  issue  of 
default  of   the   first  takers  affords   an  argument  against  construing 


issue. 


issue  as  equivalent  to  children,  though  it  is  not  in  itself 

conclusive.     See  cases  supra  cit.;  Re  Kavanagh's  Will, 

13  Ir.  Ch.  120 ;  Gorrie's  Will,  82  B.  426. 
Gift  over        But  if  the  gift  over  is  not  merely  in  default  of  issue  but 
of  children  ii^  default  of  "  children  or  issue,"  it  would  seem  that  the 
or  issue.     y^Q^-^   issue   Cannot   be  restricted,  though   the   issue   are 

directed  to  take  only  a  parent's  share.     Ross  v.  Ross,  20 

B.  645  ;  Ralph  v.  Carrick,  11  Ch.  D.  873,  888. 
Issue  of  5.  Issue  of  issue  must  mean  issue  of  children,  if  not 

children    of    children.       Pope    v.    Pope,    14     B.    593 ; 

Williams  v.    Teale,  6   Ha.   239;     Heasman  v.    Pearse, 

7  Ch.  275. 

So,  too,  children  of  issue  will  mean  children  of  children. 

Fairfield  v.  Bushell,  32  B.  158. 
IsBue  of  c.  In  a  marriage  settlement  limitations  in  favour  of  the 

age  in*a"'  "  issue  of  the   marriage "   would  probably  be  confined  to 
settle-        children.     In  re  Dixon's  Trusts,  I.  R.  4  Eq.  1 ;  In  re 

merit.  ^ 
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Denies  Tnists,  I.  R.  10  Eq.  81  ;  see  Dono(jhu.e  v.  Brooke, 
I.  R.  9  Eq.  489. 

As  to  the  meaning  of  legal  issue  by  marriage  in  a  will, 
see  Reed  v.  Braithwaite,  11  Eq.  514. 

The  words  issue  lawfully  begotten  of  a  person  will  not  Issue  law- 

.  .  fully  be- 

confine  issue  to  children.     Hayden  v.  WUlshire,  3  T.  R.  gotten. 
372 ;  Evcms  v.  Jones,  2  Coll.  516. 

d.  If  after  a  gift  to  issue  the  testator  adds,  "  and  if  but 
one  then  to  such  only  child,"  issue  will  mean  children.  In 
re  Hophins'  Trusts,  9  Ch.  D.  131 ;  In  re  Biron,  1  L.  R.  Ir. 
258;  see  Garter  v.  Bental,  2  B.  551;  In  re  Meade  s 
Trusts,  7  L.  R.  Ir.  51. 

e.  The  fact  that  in  one  bequest  after  a  gift  for  life  the  One  re- 
remainder  is  given  to  children,  while  in  another  gift  in  a  children, 

later  part  of  the  ^Yill   to   the   same   tenants   for   life   the  ?''"*^«''  t° 
1  issue. 

remainder  is  given  to  issue,  will  not  restrict  the  meaning 
of  issue  in  the  second  gift.     Waldon  v.  Boulter,  22  B.  284. 

The  fact  that  in  one  part  of  the  will  there  is  an  ex-  Issue  may 
planatory  context  showing  that  the  testator  has  used  issue  ent  mean- 
as  equivalent  to  children  will  not  be  sufficient  to  give  the  Jjllgjlgj^j. 
word  a  restricted  meaning  in  another  part  of  the  will  where  gif'^- 
there  is  no  explanatory  context.     Heaxl  v.  Randall,  2  Y.  & 
C.  C.  231  ;  see  Hedges  v.  Harpur,  9  B.  479;  Re  Corries 
Will,  32  B.  426. 

But  where  in  successive  limitations  of  the  same  property  Successive 
to  tenants  for  life  and  then  to  issue  the  word  is  in  one  ^f  g.„^^^°"^ 
case   explained   to  mean  children,  it   may  have  the  same  property, 
meaning  in   the   other  limitations.     Foster  v.  Wyhrants, 
I.  R.  11  Eq.  40. 

And  if  the  testator  has  frequently  used  the  word  issue 
as  equivalent  to  children,  it  will  have  that  meaning 
in  a  limitation  Avhere  there  is  no  context  to  confine 
it.  Ridgetvay  v.  Maiikittrick,  2  Dr.  &  War.  84 ;  Rhodes 
V.  Rhodes,  27  B.  413 ;  In  re  Harrison's  Estate,  3  L.  R.  Ir. 
114. 
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Explana- 
tory refer- 
ence. 


At  what 
time  the 
class  of 
issue  is  to 
be  ascer- 
tained in  a 
substitu- 
tional ffift. 


In  the  case 
of  cross - 
remain- 
ders. 


The  testator  may  explain  what  he  m^cuiiu  by  issue,  for 
instance,  by  referring  to  a  gift  in  favour  of  issue  as  being 
a  gift  in  favour  of  children.  Macgregor  v.  Macgregor,  1 
D.  F.  &  J.  63 ;  Baher  v.  Bayldon,  31  B.  209. 

When  the  gift  to  issue  is  substitutional,  the  class  of 
issue  is  not  to  be  ascertained  once  for  all  at  the  death  of 
the  parent,  but  it  will  include  persons  subsequently  born 
before  the  period  of  distribution.  In  re  Sibley's  Trusts, 
5  Ch.  D.  494;  In  re  Jones's  Estate;  Hume  v.  Lloyd,  47 
L.  J.  Ch.  775;  overruling  Hobgen  v.  Neale,  11  Eq.  48. 

In  the  case  of  a  gift  in  remainder  to  issue  the  same 
rule  applies ;  that  is  to  say,  all  the  issue  born  at  the 
testator's  death  and  comino-  into  being  before  the  death  of 
the  tenant  for  life  are  admitted.  Surridge  v.  Clarkso7i, 
14  W.  E.  979. 

If  the  gift  is  to  several  for  life,  and  then  to  their  issue, 
with  cross-remainders  between  them,  the  class  of  issue  to 
take  under  the  cross-remainders  is  fixed  once  for  all  at  the 
death  of  the  parent,  who  is  tenant  for  life,  and  not  at  the 
death  of  tlie  tenant  for  life  dying  without  issue.  In  re 
Ridge's  Trusts,  7  Ch.  665. 


V.  Descendants. 


Descend- 
ants. 


Descendants  means  prirtid  facie  all  descendants  living 
at  the  time  of  distribution,  and  apparently  they  take  per 
capita.  Crossley  v.  Clare,  Amb.  397;  3  Sw.  320;  Butler 
v.  Stratton,  3  B.  C.  C.  367. 

But  the  expression  "  descendants  or  rej^resentatives " 
imports  a  distribution  per  stirpes.  Roivland  v.  Gorsuch, 
2  Cox,  187. 

The  word  descendants  requires  a  stronger  explanatory 
context  to  confine  it  to  children  than  the  word  issue.  For 
instance,  a  direction  that  descendants  are  to  take  a  parent's 
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share  would  not  limit  the  class  to  children.  Raljjh  v. 
Gai'viclc,  11  Ch.  D.  873. 

It  would  seem  that  the  term  descendants,  when  used  as 
a  word  of  purchase,  and  coupled  with  a  gift  to  the  ancestor, 
has  a  substitutional  and  representative  sense,  so  that  in  a 
gift  to  several  and  their  descendants,  descendants  would 
not  take  in  competition  with  their  ancestor.  Tucker  v. 
Billing,  2  Jur.  N.  S.  483 ;  and  perhaps  Jones  v.  Price, 
6  Sim.  255,  may  be  supported  on  this  principle.  See,  too, 
Smith  V.  Pepper,  27  B.  86  ;  Best  v.  Stonehewer,  34  B.  66 ; 
2  D.  J.  &  S.  537. 

A  power  to  appoint  to  descendants  does  not  authorize 
an  appointment  to  the  legal  personal  representative  of  a 
descendant,  though  he  may  happeu  also  to  be  a  descendant. 
In  re  Siisanni's  Trust,  26  W.  R.  93 ;  47  L.  J.  Ch.  65. 


VI.  Relations. 
The  words  nearest  relations  explain  themselves,  and  no  Nearest 

.  relations 

reference  to    the    statute  is   necessary  to    determine  the  means 
persons  to  take.     Smith  v.  Campbell,  19  Ves.  400;  Bran-  ^^^^  °^ 
clon  V.  Brandon,  3  Sw.  312.     See  Goodinge  v.  Goodinge, 
1  Ves.  sen.  231 ;  Edge  v.  Scdishury,  Amb.  70. 

But  the  terms  relations  or  near  relations  or  friends  and  Eelations. 
relations  are  of  indefinite  meaning,  and  the  Courts,  when 
compelled  to  determine  the  persons  to  take,  have  restricted 
them  to  relations  capable  of  taking  within  the  Statutes 
of  Distribution,  both  as  regards  realty  and  personalty. 
Whitehorne  v.  Harris,  2  Ves.  sen.  527 ;  Walter  v.  Maunde, 
19  Ves.  424  ;  Thivaites  v.  Over,  1  Taunt.  263;  Salushury 
V.  Denton,  3  K.  &  J.  529 ;  Re  Caplin's  Will,  2  Dr.  &  Sm. 
527 ;  34  L.  J.  Ch.  578. 

The  persons  pointed  out  by  the  statute  take  per  capita 
as  joint  tenants,  and  not  in  the  proportions  fixed  by  the 
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statute.     Tiffi^n  v.  Longman,  15  B.  275  ;   Eagles  v.  Le 
Breton,  15  Eq.  148. 

But  they  take  in  the  proportion  directed  by  the  statute 
where  the  gift  is  to  relations,  share  and  share  alike,  as  the 
law  directs.     Fielden  v.  Ashivorfh,  20  Eq.  410. 

Power  to         A  power  to  select  relations  extends  to  relations  generally. 
Harding  v.  Olyn,  1  Atk.  4G9 ;  5  Ves.  501. 

But  a  power  to  distribute  does  not,  and  in  default  of 
appointment  the  Court  will  restrict  the  relations  to  those 
who  can  take  under  the  statute.  Poi:)e  v.  Whitcombe, 
3  Mer.  689  ;  Grant  v.  Lynam,  4  Russ.  292;  Re  Caiolins 
Will,  2  Dr.  &  Sm.  527 ;  Laivlor  v.  Henderson,  I.  R  10 
Eq.  150. 

Of  course  the  testator  may,  by  explanatory  words,  extend 
the  word  relations  to  persons  not  within  the  statute. 
Devisme  v.  Mellish,  5  Ves.  529;  Hihhert  v.  Hihbert,  15 
Eq.  372.     See  Bennett  v.  Honyivood,  Amb.  708. 

^\^^en  the       P rimd  facie  the  class  of  relations  to  take  is  to  be  ascer- 

take  under  tained  at  the  death  of  the  propositus. 

a  gift  to  _       Therefore,  where  the  gift  is  immediate  or  in  remainder 

relations  is  '  ^ 

to  be  ascer-  to  the  testator's  relations,  after  gifts  to  persons  who  are 

some  of  the  next  of  kin,  his  next  of  kin  at  his  death  alone 

take.     Rayner  v.  Moivbray,  3  B,  C.  C.  234;  Masters  v. 

Hooper,  4  B.  C.  C.  207 ;  Pearce  v.  Vincent,  1  Cr.  &  M. 

598  ;  2  M.  &  K.  800  ;  2  Sc.  347  ;  2  Bing.  N.  C.  328  ;  2  Kee. 

230;  see  Eagles  v.  Le  Breton,  15  Eq.  148,  where  there  is  a 

discrepancy  between  the   head    note   and  the  judgment. 

See  Stert  v.  Platel,  5  Bing.  N.  C.  434. 

Gift  to  If  the  gift  is  to  such   relations  as  survive  the  tenant 

tions  as      for  life    the    class    is    ascertained    at    the    death    of    the 

survive  the  g^j-iggg^Qi-     while    those    who    die    before    the    tenant    for 

tenant  for  ' 

life.  life  are  excluded.     Bishop  v.  Gappel,  1  De  G.  &  S.  411. 

Where  the      The  term  relations,  however,  has  not  the  same  direct 

tenant  for 

life  is  sole  reference  to  the  death  of  the  propositus  as  heirs  or  next 
at^hedate  of  kill,  and  therefore  Avliere  there  is  a  gift  to  A.  either  for 
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life  with  remainder  to  her  children,  or  to  A.  absolutely,  "^  ^^*^  ^''[^^ 

•"  and  death, 

followed  by  a  gift  over,  if  A.  dies  without  issue,  to  the 
testator's  relations,  and  A.  is  the  sole  next  of  kin  at  the 
date  of  the  will  and  death,  the  class  will  be  ascertained 
at  A.'s  death.  Afarsh  v.  Marsh,  1  B.  C.  C.  293;  Jones 
V.  Colbeck,  8  Ves.  38 ;  Lees  v.  iMassey,  3  D.  F.  &  J.  113  ; 
see  post,  p.  280,  seq. 

And  the  testator  may  himself  fix  the  time  at  which  his 
relations  are  to  be  ascertained ;  for  instance,  by  directing 
his  relations  to  be  advertised  for  at  the  death  of  a  tenant 
for  life,  and  giving  the  property  to  such  of  them  as  claim 
within  two  months  after  such  advertisements.  Tiffin  v. 
Longiiian,  15  B.  27o. 

Where  there  is  a  poAver  to  appoint  to   relations  and  no  When  the 
gift  in  default  of  appointment :  tai^e  jn 

1.  If  there  is  no  life  interest,  and  the  power  is  a  ffeueral  '^^^^^l*/'^ 

^  o  appoint- 

power  to  appoint  to  the  testator's  relations,  it  seems  the  "i^nt  is  to 

DG  tlSCfcl*" 

class  to  take  will  be  ascertained  at  the  death  of  the  tained. 
testator  and  not  when  the  power  expires.  Cole  v.  Wade, 
16  Ves.  27;  in  which  case,  however,  the  actual  point 
did  not  arise,  since  the  next  of  kin  at  the  testator's 
death,  and  the  time  when  the  power  expired,  were  the 
same. 

2.  If  there  is  a  life  interest  and  the  tenant  for  life  has 
power  to  appoint  to  the  testator's  or  his  own  relations, 
the  class  is  to  be  ascertained  at  the  death  of  the  tenant  for 
life,  whether  the  power  is  to  appoint  by  deed  or  will. 
Harding  v.  Glyn,  1  Atk.  468 ;  Birch  v.  Wade,  3  V.  &  B. 
198;  see,  too,  in  Broivn  v.  Higgs,  8  Ves.  561. 

And  it  makes  no  difference  whether  the  power  is  one  of 
selection  or  distribution  merely :  Pope  v.  Whitcombe,  3 
Mer.  689,  as  corrected  by  Lord  St.  Leonards  on  Powers, 
662,  and  Finch  v.  Holliiigsicorth,  21  Beav.  112  ;  Caplins 
Will,  2  Dr.  &  Sm.  527  ;  see,  too,  A.-G.  v.  Do7/Ie>/,  4  Vin. 
Ab.  485,  Avhere  the  tenant  for  life  and   the  donee  of  the 
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power  were  different  persons,  and  the  class  was  ascertained 
at  the  death  of  the  tenant  for  life. 


VII.  Family. 

Family.  The  word  family  may  have  a  different  meaning,  according 

.        to  the  context. 

1.  In  the  case  of  devises  of  land  : — 
Devise  of        "  If  land  be  devised  to  a  stock  or  family  or  house  it 
^^^''^'         shall  be  understood  of  the  heir  principal  of  the  house." 
Counden  v.  Glarhe,  Hob.  33. 

This  will  be  the  case  where  the  word  is  used  as  a  quasi- 
word  of  limitation,  where,  for  instance,  after  a  devise  to  a 
person,  there  is  a  direction  that  the  property  is  to  remain 
in  his  family.  Chapman's  Case,  Dyer,  333 ;  Doe  d.  Chatta- 
ivay  V.  Smith,  5  Man.  &  S.  126  ;  Griffiths  v.  Evan,  5  B.  241. 
A  devise  to  A.  and  his  family  according  to  seniority, 
gives  A.  an  estate  tail.     Lucas  v  Goldsmid,  29  B.  6-57. 

So  too  a  devise  of  land  to  A.  for  life  "  in  confidence  that 

after  her  decease  she  will  devise  the  property  to  my  family," 

goes  to  the  testator's  heir-at-law  upon  A.'s  death.     Wright 

V.  Athjns,  17  Ves.  255 ;  19  Ves.  299. 

Direction        Under  a  direction  to  secure  property  for  the  benefit  of  a 

fo/famUy.  pcrson  and  his  family  the  realty  will  be  settled  for  life 

with  successive  remainders  in  tail,  and  the  personalty  will 

be  settled  for  life  with  remainder  to  the  children.     White 

V.  Briggs,  15  Sim.  17 ;  2  Ph.  583  ;  Woolmore  v.  Burroives, 

1  Sim.  512. 

Bequest  of      2.  It  is  now  Settled  that  in  a  bequest  of  personalty  or  a 

tTfrmil*^"^  mixed  bequest  of  realty  and  personalty  to  the  family  of  a 

person,  the  primary  meaning  of  family  is  children.    Barnes 

V.  Patch,  8  Ves.  G04  ;  Terry  s  Will,  19  B.  580  ;   Wood  v. 

Wood,  3  Ha.  Q,o  ;  Pa7Unson's   Trust,   1   Sim.  N.  S.  242  ; 

Becdes  v.  Crisford,  13  Sim,  592  ;  Burt  v.  Hillyar,  14  Eq. 

160;  Figg  v.  Clarke,  S  Ch.  D.  672;  In   re  Hatch  inson 
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&  Tenant,  8  Ch.  D.  540;  sec  Woods  v.  Woods,  1  M.  & 
Cr.  401. 

It  has  been  held  that  the  word  includes  an  illegitimate 
son.  Lambe  v.  Fames,  10  Eq.  267 ;  6  Ch.  597 ;  Humble 
V.  Bo2uman,  47  L.  J.  Ch.  62. 

3.  In  order  to  give  the  Avord  a  different  meaning  there 
must  be  some  special  circumstances. 

a.  Thus,  if  there  are  no  children,  next  of  kin  may  take.  May  mtan 
Re  Maxton,  4  Jur.  N.  S.  407.  ^f^  ""^ 

b.  So  a  gift  to  the  family  of  an  unmarried  person  would 
probably  extend  to  all  her  relatives.  Snoiv  v.  Teed,  9  Eq. 
622. 

c.  In  some  cases  on  the  context  family  has  been  held  to  In  the 
mean  those  of  a  man's  household,  thus  including  a  Avife  sense  it 
or  husband.     Machroth  v.  Bacon,  5  Ves.  158;  Blacbwall  ^^^^^^^  ^ 

V.  Bull,  1  Kee.  176.  •  husband  or 

wife, 

d.  Family  has  been  held  to  include  all  descendants  in  when  it 
existence  at  the  period  of  distribution  ;  but  such  a  con-  "'chxdesall 

■■•  '  descend- 

struction  would  not  be  adopted  without  a  strong  context,  '^iits- 
Williams  v.  Williams,  1  Sim.  N.  S.  358. 

e.  It  would  seem  that  a  power  to  appoint  to  a  person's  Power  to 
family  would  be  limited  to  his  children  if  there  are  any.  f^iy. 
In  re  Hutchinson  &  Tenant,  8  Ch.  D.  540 ;  see  Sinnott 

v.  Walsh,  5  L.  R.  Ir.  27. 

If  there  are  no  children  the  donee  of  the  power  may 
select  relations  not  within  the  degree  of  next-of-kin. 
Grant  v.  Lynam,  4  Russ.  292. 

If  the  power  is  not  exercised  the  statutory  next-of-kin 
are  entitled.     Cruivys  v.  C'olman,  9  Ves.  319. 

4.  Where  it  is  clear  that  the  testator  has  used  the  word 
family  in  a  wider  sense  than  any  of  those  here  mentioned, 
but.it  is  uncertain  Avho  were  meant  to  be  included,  the 
gift  will  be  void  for  uncertainty.  Yeap  Cheah  JVeo  v.  Ov(j 
Cheng  Neo,  L.  R.  6  P.  C.  381  ;  see  Robinson  y.Waddeloiv, 
8  Sim.  134. 
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Whether  a 
gift  to 
several 
families 
goes  per 
capita  or 
pe7'  stirpes 
among 
them. 


Friends. 


When  family  is  construed  children,  a  simple  gift  to  the 
families  of  A.  and  B.  goes  p^^"  capita  in  joint  tenancy. 
Gregory  v.  Smith,  9  Ha.  708. 

So,  too,  a  gift  to  be  divided  between  the  families  of 
A.  and  B.  goes  to  all  the  children  of  A.  and  B.  per  capita 
as  tenants  in  common.  Barnes  v.  Patch,  8  Ves.  604; 
see,  however,  Alexander  v.  Douglas,  Rom.  Notes  of  Cases, 
93. 

Under  a  direction  that  after  the  death  of  the  testator's 
wife,  to  whom  a  life  interest  in  lands  was  given,  the  lands 
should  revert  to  the  testator's  friends,  the  heir  at  law  was 
held  entitled.     Coogan  v.  Hayden,  4  L.  R.  Ir.  585. 
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CHAPTER  XXV. 

GIFTS    TO    HEIRS,    NEXT    OF    KIN,    REPRESENTATIVES, 
AND    EXECUTORS. 

Where  Borouo-h  Enolish  or  o-avelkind  lands  are  devised  Devise  of 

°  .  Borough 

with  other  lands  to  the  testator's  heir,  the  common  law  English 
heir  is  entitled.     Davis  v.  Kirk,  2  K.  &  J.  391 ;  Tkoyp  v.  ^hids'tr  " 
Owen,  2  Sm.  »Si  G.  90 ;  Buchanan  v.  Harrison,  1  J.  &  H.  ^^^  '^^i*"- 
662  ;  Sladen  v.  Sladen,  2  J.  &  H.  369. 

So  where  Borough  English  lands  alone  are  devised  to  a 
person  for  life,  with  remainder  to  her  sons  and  daughters 
and  their  heirs,  and  if  A.  dies  without  having  such  heirs, 
to  the  testator's  sons  and  daughters  then  living  and  the 
heirs  of  those  who  may  be  deceased,  the  common  law 
heir  takes  under  the  ultimate  gift.  Polley  v.  Polley,  31  B. 
363. 

In  the  same  way  a  devise  of  gavelkind  lands  alone 
to  the  testator's  right  heirs  goes  to  the  common  law  heir. 
Garland  v.  Beverley,  9  Ch.  D.  213. 

The  rule  is  that  "  nemo  est  hceres  viventis,"  and  therefore  In  what 

.  .  .  ,         cases  the 

a  devise  to  the  heirs  of  a  livmg  person  is  contmgent,  unless  word  heir 
the  term  heirs  is  so  qualified  by  express  words  or  by  the  p^ZlTde- 
general  intention  of  the  will  as  to  show  that  the  testator  s^c/nata. 
meant  by  heir  the  heir  apparent  or  presumptive  or  some 
other  person,  who  will  then  take  as  persona  designata. 

This  will  be  the  case  if  the  testator  speaks  of  the  heirs 
of  the  body  of  B.  now  living.  Burchett  v.  Durdant,  2  Vent. 
311 ;  Garth.  154 ;  see  Chambers  v.  Taylor,  2  M.  &  Gr.  376. 
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Or  the  intention  of  the  testator  to  use  the  term  as  desisf- 
nating  a  person  may  be  gathered  from  the  whole  will ;  if, 
for  instance,  the  so-called  heir  is  directed  to  pay  annuities 
to  certain  persons  during  whose  life  he  cannot  be  strictly 
heir.     Darhison  d.  Long  v.  Beaumont,  1  P.  Wms.  229 ; 

3  B.  P.  C.  60;  Goodright  v.  White,  2  W.  Bl.  1010;  Winter 
V.  Perratt,  9  CI.  &  F.  600. 

A  devise  to  the  heirs  and  assigns  of  "A.,  as  if  she  had 
continued  sole  and  unmarried,"  is  a  gift  to  the  person 
filling  the  character  as  persona  designata.  Brookman  v. 
Smith,  L.  R  6  Ex.  291;  ih.  7  Ex.  271;  Dormer  v.  Phillips, 

4  D.  M.  &  G.  855 ;  3  Dr.  39 ;  Fearne,  C.  R.  209—212. 
Acknow-        The  appointment  or  acknowledgment  of  a  person  as 
oT a  person  ^^eir,  though  he  may  not  be  the  real  heir,  is  sufficient  to 
as  heir.       carry  to  him  the  testator's  real  estate.     Parker  v.  Nickson, 

1  D.  J.  &  S.  177;  11  W.  R  533 ;  32  L.  J.  Ch.  397. 
Devise  to        A  devise  to  the  right  heirs  male,  or  to  the  right  heirs  of 
a  particu-    a  particular  name,  will  go  only  to  the  very  heir,  who  must 
to''S^°'^  be  a  male  or  of  that  name.     Ashenhurst's  Case,  Hob.  34; 
male.         cit.  Counden  v.  Clarke,  Moore,  860,  pi.  1181;  Hob.  29; 

Wrightson  v.  Macaiday,  14  M.   &  W.  214;    Thorpe  v. 

Thorpe,  32    L.    J.   Ex.   79;    sec    Co.  Lit.   24b,   note    by 

Hargrave. 

If  the  devise  is  to  the  right  heirs  exclusive  of  A.,  who 

is  the  right  heir,  the  devise  fails.     Goodtitle  d.  Bailey  v. 

Pugh,  Fearne,  Cent.  Rem.  573  ;  2  Mer.  348. 
Heirs  of  The  rule  does  not,  however,  apply  to  heirs  of  the  body, 

whether  taking  by  descent  or  purchase.      Wells  v.  Palmer, 

5  Burr.  2617 ;  2  W.  Bl.  687;  Evans  d.  Weston  v.  Burten'- 
shaiv,  Co.  Lit.  164a,  n.  (2). 

Whether         An  heir  male  taking   by   inheritance    must    trace    his 

the  heir 

male  tak-    descent  entirely  through  males.     Co.  Lit.  25a. 

chlse'^must      I*  ^^  Said  by  Jarman,  ii.  p.  61,  that  this  does  not  apply 

descent^     to  a  gift  to  the  heir  male  or  female  by  purchase,  citing 

through      Hob.  31 ;  Co.  Lit.  25b.     At  any  rate  it  is  clear  that  if  the 
males. 
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word  lineal  bo  added  the  heir  must  trace  his  descent 
through  males.  Oddie  v.  Woodford,  3  M.  &■  Cr.  584; 
Bernal  v.  Bernal,  3  M.  &  Cr.  559  ;  and  see  Doe  d.  Angcll 
V.  Angell,  3  Q.  B.  328 ;  TheUusson  v.  Bendlesham,  7  H.  L. 
429. 

It  appears,  however,  to  be  concluded  by  authority  that, 
even  in  the  absence  of  the  word  lineal,  the  heir  male 
taking  by  purchase  must  claim  through  males.  Lyivood 
V.  Kimher,  29  B.  38.  See  per  Lord  St.  Leonards,  7  H.  L. 
512 ;  and  see  Doe  d.  Winter  v.  Perratt,  3  M.  &  Sc.  594. 

Under  a  devise  to  the  heir  ex  'parte  maternd  a  person  Heir  ex 

X  1  T)        T  parte 

who  is  also  heir  ex  jMrte  j^aterna  ma,j  take.     Kawimson  matcmd. 
V.  Wass,  9  Ha.  673 ;  In  re  WiUomiers  Trusts,  16  Ir.  Ch.  . 
389. 


Rule  in  Mandeville's  Case,  Co.  Lit.  26b.; 
Feakne,  80. 

"Where  an  estate  is  limited  to  the  heirs  special  of  a  Eule  in 
particular  ancestor,  without  any  estate  of  freehold  limited  ^^Ue's  case. 
to  the  ancestor  (either  expressly  or  by  implication),  it  is 
impossible  to  effectuate  the  expressed  will  of  the  donor 
and  to  make  the  estate  pass  through  the  whole  series  of 
the  special  heirs  designated,  except  by  regarding  the  limi- 
tation as  if  it  were  an  estate  tail,  which  had  originally 
vested  in  and  descended  from  the  ancestor  himself,  and  yet 
the  first  taker  must  take  as  purchaser,  because  no  estate 
did  in  fact  vest  in  or  descend  from  the  ancestor."  Vernon 
v.  Wright,  2  Drew.  439 ;  7  H.  L.  35. 

The  result  is  the  creation  of  a  quasi  entail,  partaking  of 
the  opposite  qualities  of  purchase  and  descent.  Thus, 
where  the  limitation  was  to  Roberge  and  the  heirs  of 
the  body  of  her  late  husband  John  de  Mandeville  by  her, 
where  John  de  Mandeville  had  left  a  son  and  daughter,  it 
was  held  that  the  daughter  took  on  the  death  of  the  son 
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'per  formara  doni,  as  the  person,  who  would  have  been 
entitled,  if  the  estate  had  descended  from  the  ancestor. 
Mandeville's  Case,  Co.  Lit.  26  b. 

The  rule  in  Mandeville's  case  applies  equally  where 
the  limitation  is  to  the  heirs  of  the  body  of  the  testator. 
All  good  V.  Blake,  L.  R  7  Ex.  339 ;  ib.  8  Ex.  160. 

It  has  been  adopted  where  the  term  issue  was  used. 
Whitelock  V.  Heddon,  1  B.  &  P.  243. 

But  it  will  not  be  extended  to  a  devise  to  the  heirs  of 
the  body  of  a  deceased  person,  excluding  certain  lines  of 
descent,  which  would  comprehend  the  real  heirs  of  the 
body ;  nor  does  it  apply  to  a  devise  to  the  right  heirs  male 
of  a  person,  though  a  devise  to  A.  and  his  heirs  male  gives 
A.  an  estate  tail.  All  good  v.  Blake,  supra;  Ashenhurst's 
Case,  Hob.  34 ;  Baker  v.  Wall,  1  Ld.  Raym.  185  ;  Doe  d. 
Lindsey  v.  Colyear,  11  East,  548. 
In  what  Heirs  of  the  body,  however,  used  as  a  term  of  purchase, 

of  the  body  may  mean  children  if  the  devise  is  to  them  as  their 
parent  shall  appoint,  or  if  they  are  to  take  equally  among 
them  as  tenants  in  common  :  Jordan  v.  Adams,  9  C.  B. 
N.  S.  483;  Right  v.  Creber,  5  B.  &  Cr.  866;  in  which 
case  the  estate  of  the  ancestor  being  equitable  did  not 
coalesce  with  the  limitation  to  the  heirs. 

Assigns. 

Assigns.  As  a  rule  the  words  "  and  assigns,"  following  the  word 

heirs,  have  no  operation,  "they  have  no  conveyancing 
virtue  at  all,  but  are  merely  declaratory  of  that  powder  of 
alienation  which  the  purchaser  would  have  had  without 
them."  Wms.  R.  P.  141 ;  Brookman  v.  Smith,  L.  R.  6 
Ex.  291. 

It  has,  however,  been  held,  that  a  legal  limitation  to 
the  heirs  and  assigns  of  a  person,  who  had  a  prior  equitable 
life  estate,  gave  that  person  a  general  power  of  appoint- 
ment over  the  property.     Quested  v.  Michell,  24  L.  J.  Ch. 


means 
children. 
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722.  See,  too,  Tapner  v.  Maiiott,  Willes,  177;  and  A.-G. 
V.  Vigor,  8  Ves.  256,  291 ;  but  it  is  unlikely  that  this 
construction  will  be  extended. 

The  effect,  however,  of  a  gift  to  A.  or  his  heirs  or  assigns, 
is  to  give  the  absolute  interest  to  A.  Wilton'' s  Estate, 
8  D.  M.  &  G.  173  ;  Hopkins'  Trust,  2  H.  &  M.  411.  See 
post,  p.  28G. 

Bequests  of  Peesonalty  to  Heirs. 

1.  A  bequest  of  personalty  to  the  right  heirs,  or  to  the  Bequests  of 
heirs  at  law,  or  the  next  heir  of  an  iwAWnXwoX,  prima  facie  to  heirs, 
goes  to  such  heir  as  persona  designata,  whether  the  bequest 
be  to  the  heirs  of  the  testator  or  of  a  stranger.  Mounsey 
V.  Blamire,  4  Russ.  384  ;  Hamilton  v.  Mills,  29  B.  193 ; 
De  Beauvoir  v.  De  Beauvoir,  3  H.  L.  524 ;  Re  Bootes, 
1  Dr.  &  Sra.  228 ;  Southgate  v.  Clinch,  27  L.  J.  Ch.  G51  ; 
4  Jur.  N.  S.  428. 

The  rule  applies,  d  fortiori,  to  a  mixed  fund.  De 
Beauvoir  v.  De  Beauvoir,  3  H.  L.  524;  Boy  dell  v.  Golightly, 
14  Sim.  327 ;  Todhunter  v.  Thompson,  20  W.  R.  883. 

2.  In  the  same  way,  if  the  gift  is  to  A.  for  life  with  A.  for  life, 
remainder  to  his  heirs,  the  heir,  in  the  strict  sense,  is  toTelrs  ^^ 
entitled.    In  bonis  Dixon,  4  P.  D.  81 ;  Smith  v.  Butcher,  10 

Ch.  D.  113;  disapproving  Mounsey  v.  Blamire,  4  Russ. 
384.  The  cases  of  Evans  v.  Scdt,  6  B.  266  ;  Loio  v.  Smith, 
25  L.  J.  Ch.  503;  2  Jur.  N.  S.  344 ;  Re  Peppitfs  Estate; 
Chester  v.  Phillips,  36  L.  T.  N.  S.  500,  must  be  considered 
overruled,  unless  they  can  be  supported  on  the  special 
context  in  each  case. 

3.  But  the  word  heirs  may  be  controlled  by  the  context,  in  what 
as  in  Gcomboa's  Trust,  4  K.  &  J.  757,  where  a  bequest  to  j^^eaL^'nex^t 
"  the  heirs  of  ray  late  partner  for  losses  sustained  during  o^  '^'n- 
the  time  that  the  business  of  the  house  was  under  my  sole 
control,"  went   to  the  next  of  kin    under    the    Statute ; 

t 
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and  in  In  re  Neivtons  Trusts,  4  Eq.  171,  where  the 
bequest  to  "  the  heirs  and  assigns  of  my  deceased  sister  " 
was  shown  to  be  quasi  substitutional  by  other  limita- 
tions to  the  testator's  living  brothers  and  sisters  and  their 
heirs  and  assigns  ;  and  see  In  re  Steevens  Trusts,  15  Eq. 
110,  as  to  Avliich  case  qumre. 

Where  the  intention  is  to  give  A.  the  absolute  interest, 
the  word  heirs  has  been  held  equivalent  to  executors  and 
administrators.  Poiuell  v.  Boggis,  35  B.  535,  where  the  gift 
was  to  A.  for  life,  then  to  her  heirs  as  she  shall  give  it  by 
will,  and  if  she  dies  without  a  u  ill  to  her  right  heirs. 

And,  where  the  testator  directs  a  division  amongst  the 
several  heirs  of  tenants  for  life,  who  are  related  to  each 
other,  so  that  heirs  cannot  mean  next  of  kin,  heirs  will 
mean  children.  Bull  v.  Comherbach,  25  B.  540 ;  see 
Roberts  v.  Edwards,  33  B.  259. 
Substitu-        4_  jj;^  a  gift  to  A.  or  his  heirs,  heirs  means  the  persons 

tional  gift 

to  heirs,  entitled  under  the  statute.  Vaux  v.  Henderson,  1  J.  &  W. 
388 ;  Gittvngs  v.  M'Dermott,  2  M.  &  K.  69  ;  Jacobs  v.  Jacobs, 
16  B.  557;  Doody  v.  Higgins,  9  Ha.  App.  32;  2  K.  &  J. 
729 ;  In  re  Craven,  23  B.  333 ;  Poivell  v.  Boggis,  35  B. 
535  ;  Parsons  v.  Parsons,  8  Eq.  260 ;  Neilson  v.  Monro, 
27  W.  R.  936. 

If  real  and  personal  estate  are  given  together  to  persons 
or  their  heirs,  but  the  realty  is  not  converted,  the  realty 
goes  to  the  heir  and  the  personalty  to  the  statutory  next 
of  kin.     Wingfield  v.  Wingfield,  9  Ch.  D.  658. 

In  a  bequest  to  children  or  their  heirs,  followed  by  a 
gift  over,  if  all  the  children  die  without  issue  the  word 
heirs  has  been  held  to  mean  issue.  Spcahnan  v.  Speak- 
7)ian,  8  Ha.  180  ;  and  see  Roberts  v.  Edrvards,  12  W.  R.  33. 
Heirs  of  In  a  bequest  to  A.  or  the  heirs  of  his  body,  heirs  of  the 
'  body  means  such  of  the  persons  entitled  under  the  statute 
as  may  be  descendants  of  A.  Pattenden  v.  Hobson,  17 
Jur.  406 ;  22  L.  J.  Ch.  697. 
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A  widow  is  included  in  the  persons  entitled   under  the  The  sta- 
statute,  and  the  statute  fixes  not  only  the  persons  but  the  thepropor- 
proportions  in  which  they  take.     In  re  Steevens  Trusts,  w?4uTthe 
15  Eq.  110  ;  Jacobs  v.  Jacobs,  supra ;  Doody  v.  Higgins,  persona. 
supra. 

A  bequest  of  personalty  to  "  tlie  heirs  or  next  of  kin  of 
A. "  has  been  construed  as  a  gift  to  next  of  kin.  In  re 
ThompsoQi's  Triisfs,  9  Ch.  D.  GOT;  see  p.  277. 


Next  of  Kin. 

The  words  next  of  kin,  without  more,  mean  the  nearest  Gifts  to 
blood    relations    of  the  propositus    in    an   ascending  and  kin 
descending  line,  and  they  take  as  joint  tenants.      Withy  v. 
Mangles,  10  CI.  &  F.  215  ;  Lucas  v.  Brandreth,  28  B.  274  ; 
Avison  V.  Simpson,  Johns.  43 ;  Ilcdton  v.  Foster,  L.  R.  3 
Ch.  505. 

The  same  meaning  has  been  given  to  the  words  "legal 
or  next  of  kin."  Harris  v.  Newton,  4G  L.  J.  Ch.  268 ;  25 
W.  R.  228. 

Those  of  the  half  blood  are  equally  entitled  with  those 
of  the  whole  blood.  Collirigwood  v.  Pace,  1  Vent.  424  ; 
Brown  v.  ^Vood,  Alleyn,  36 ;  see  Williams  on  Executors, 
1120. 

But  a  selective  power  to  appoint  to  next  of  kin  will  Gift  under 

authorise  an  appointment  to  statutory  next  of  kin.     Snow 

V.  Teed,  9  Eq.  622. 

Under  a  gift  to  next  of  kin  ex  parte  maternd,  next  of  N^xtofkin 
^  .     ex  parte 

kin  ex  parte  p)aterna,  who  happen  to  be  also  next  of  kin  matemd. 
ex  parte  mateimd,  will  not  be  excluded,  except  by  express 
words.     Gunclry  v.  Pinnirjer,  14  B.  94  ;  1  D.  M.  &  G.  502  ; 
Say  V.  Creed,  5  Ha.  580. 

If  there  is  an  express  reference  to  the  statute  or  The  effect 
intestacy,  all  kindred  entitled  under  the  statute,  including  ence  to  the 
those  who  take  by  representation  under  the  statute,  will  jntestacv'^ 

T  2 
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come  in.     Bullock  v.  Downes,  9  H.  L.  1  ;  Nichols  v.  Havi- 
land,  1  K.  &  J.  504. 

Neither  the  wife  nor  the  husband  take  as  next  of  kin 
under  the  statute,  Garrick  v  Lord  Camden,  14  Ves.  372  ; 
Kilner  v.  Leech,  10  B.  862. 

And  a  gift  to  persons,  entitled  as  next  of  kin  or  otlier- 
wise  under  the  statute,  will  not  include  the  husband. 
Milne  v.  Gilbart,  2  D.  M.  &  G.  715  ;  5  D.  M.  &  G.  510. 

If  a  husband  has  been  expressly  excluded  in  a  gift  to 
next  of  kin  under  the  statute,  a  widow  will  be  admitted 
under  a  subsequent  gift  to  next  of  kin  by  statute  where 
there  is  no  such  exclusion.  In  re  Collins'  Trusts,  W.  N. 
1877,  87. 

If  only  an  intention  is  declared  of  leaving  property  to 

next  of  kin  according  to  the  statute,  which  is  not  carried 

out,  the  property  goes  as  in  an  intestacy,  and  a  widow 

would  therefore  be  admitted.     Ash  v.  Ash,  33  B.  187. 

What  will       A  person  is  not  excluded  from  taking  property  under  a 

one  of  the  gi^  to  uext  of  kin  by  the  fact,  that  a  life  interest  in  the 

next  of  km  pj,Qpg^,^y  is  expressly  given  to  him.     Gorhell  y.  Davison, 

to  next  of    18  B.  556. 

But  if  the  gift  is  to  the  "  other  the  next  of  kin,"  one  of 

the  next  of  kin  to  whom  an  interest  is  expressly  given  by 

the  will  will  be  excluded.    Cooper  v.  Dennison,  13  Sim.  290. 

Whether         If  there  is  a  reference  to  the  statute,  the  statute  regulates 

regulates  ^  ^^^  nature  of  the  interest,  as  well  as  the  persons,  who  are 

the  nature  ^^  ^^^^  under  it.     Biillock  V.  Downes,  9  H.  L.  1 ;  Banking's 

of  the  m-  "^ 

terest  as     Settlement  Trusts,  6  Eq.  601. 

well  as  the  .    .  i         •      i-r-     i     i        xi 

persons  to       i  he   abovc  proposition   seems   to    be  justitied    by  the 
^^^'^'  opinions  expressed  in  Bidlock  v.  Downes,  and  would  pro- 

bably be  now  adopted.     However,  tlie  cases  go  to  this : 

1.  Where  there  is  a  reference  to  intestacy,  as  well  as  to 
the  statute,  the  statute  fixes  the  proportions  as  well  as  the 
persons.  Bidlock  v.  Doivnes,  supra;  Martin  v.  Glover, 
1  Coll.  270 ;  Jenkins  v.  Gower,  2  Coll.  537. 
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2.  So,  where  the  gift  is  to  persons  "  entitled  under,"  or 
"  under  and  according  to  "  the  statute.  Horn  v.  Coleman, 
1  Sm.  &  G.  1G9  ;  Ranking' s  Settlement,  supra. 

3.  If  the  gift  is  merely  to  persons  according  to  the  statute, 
the  better  opinion  seems  to  be,  that  the  same  result  would 
follow.  Mattison  v.  Tanfield,  3  B.  131 ;  Leiuis  v.  Morris, 
19  B.  34.  On  the  other  hand  the  contrary  was  held  in  In 
re  Greenwood's  Trusts,  3  Giff.  390. 

4.  Words  importing  or  directing  a  tenancy  in  common 
will  not  prevent  the  statute  from  fixing  the  proportions. 
Mattison  v.  Tanfield,  supra;  Lewis  v.  Morris,  sujjra. 
Richardson  Y.Richardson,  14  Sim.  526,  must  be  considered 
overruled  ;  see  Bidlock  v.  Downes. 

5.  It  would  seem,  that  a  gift  equally  among  the  persons 
entitled  under  the  statute,  would  prevent  the  statute  from 
fixing  the  proportions  ;  see  Phillips  v.  Garth,  3  B.  C.  C.  G9. 

But  if  there  are  words  importing  that  the  distribution  is 
to  be  according  to  the  statute,  the  word  equally  will  be 
rejected.  Holloiuay  v.  Radclife,  23  B.  163 ;  see  Fielden 
v.  Ashworth,  20  Eq.  410. 

A  devise  of  land  to  the  nearest  of  kin  by  way  of  heir-  Nearest  of 
ship  goes  to  the  heir.    Williams  v.  Ashton,  1  J.  &  H.  115.  of  heirship. 

A  gift  to  "next  of  kin  or  heir  at  law"  would  probably  go 
according  to  the  nature  of  the  property.  Lowndes  v.  Stone, 
4  Ves.  649  ;  see  In  re  Thompsons  Trusts,  9  Ch.  D.  607. 

In  Boijs  V.  Bradley,  10  Ha.  389 ;  4  D.   M.  &  G.  58  ;  5  Next  of 
H.  L.  873,  "  next  oi  kin  m  the  male  hne  m  preierence  to  male  line, 
the  female  line,"  was  held  to  mean  next  of  kin  ex  parte 
paternd. 

A  devise  of  land  to  the  "  next "  or  "  nearest "  of  a  par-  Devise  to 
ticular  class  of  relations  goes  to  the   eldest  of  the  class.  q{  a' class. 
Perriman  v.  Pearce,  Co.  Lit.  10b.,  n.  2 ;  Power  v.  Qiiealy, 
2  L.  R.  Ir.  227;  4  ib.  20,  where  the  devise  was  to  the 
"  nearest,  and  most  deserving  male  cousin,  and  a  regular 
Power  of  the  family." 
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On  the  other  hand,  in  a  gift  of  real  and  personal  estate 
together  to  the  nearest  relation  of  a  particular  name  the 
word  relation  has  been  held  to  be  nomen  collectivum,  and. 
to  include  all  the  relations  of  the  same  degree.  Pyot  v. 
Pyot,  1  Ves.  sen.  335  ;  Belt.  169. 
Next  of  It  appears  to  be  clear  that  a  devise  of  land  to  "  next  of 

kin  of  a  .  r>i-i 

particular  km  of  a  particular  name  goes  only  to  next  oi  km  wlio 
^^^^-  are  by  birth  entitled  to  the  name,  and  that  a  daughter  of 
that  name  who  at  the  testator's  death  has  changed  her 
name  by  marriage  would  be  excluded.  Leigh  v.  Leigh,  15 
Ves.  100 ;  Jobsons  Case,  Cro.  El.  576 ;  see  Bon  v.  Smith, 
Cro.  El.  532. 

Possibly,  in  the  case  of  personalty  or  of  real  and  personal 
estate  given  together,  a  reference  to  a  particular  name  may 
be  more  readily  understood  as  referring  to  the  stock  or 
family. 

At  any  rate  it  may  be  so  understood  if  there  is  an 
explanatory  context. 

Thus,  "  nearest  relation  of  the  name  of  the  Pyots  "  has 
been  held  to  refer  to  the  stock  of  the  Pyots,  so  that 
change  of  name  by  marriage  was  immaterial.  Pyot  v. 
Pyot,  1  Ves.  sen.  335. 

A  similar  construction  was  put  upon  "  next  of  kin  of 
the  surname  of  Crump."  Carpenter  v.  Bott,  15  Sim.  606 ; 
see,  too,  Mortimer  v.  Hartley,  6  Ex.  47. 

Whether  the  person,  who  is  to  take  under  the  descrip- 
tion of  a  particular  name,  must  satisfy  both  parts  of  the 
description  is  uncertain :  see  Doe  v.  Plumptre,  3  B.  &  Aid. 
474,  and  the  remarks  of  the  Vice-Chancellor  on  that  case 
in  Ca.rpenter  v.  Bott,  15  Sim.  606. 
Gift  to    _        A  gift  to  next  of  kin,  to  be  ascertained  at  a  particular 
exclusive     time  exclusive  of  A.,  who  is  the  sole  next  of  kin,  goes  to  the 
?g^jj^j^°  persons  who  would  have  been  next  of  kin  if  A.  also  had 
of  kin.        been  dead.     White  v.  8pringett,  4  Ch.  300. 

The  case  would,  however, "^e  different,  if  the  gift  were 
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not  to  an  artificial  class  of  next  of  kin  to  be  ascertained 
at  a  particular  time,  but  to  next  of  kin  by  statute  simply 
exclusive  of  A.,  who  happens  to  be  sole  next  of  kin  by 
statute.     See  Fearne  Posth.  195. 

Under  a  limitation  to  the  statutory  next  of  kin  of  B., 
exclusive  of  A.  and  his  representatives,  it  was  held  that 
the  daughters  of  A.,  who  were  among  the  statutory  next 
of  kin  of  B.  as  representing  A.,  were  excluded.  Lindsay 
v.  Ellkott,  46  L.  J.  Ch.  878. 

The  testator  may  show,  that  he  meant  by  next  of  kin  Next  of 
the  children  of  a  tenant  for  life,  as,  where  the  gift  was  to  pjained 
a  daughter  for  life  and  then  to  the  testatrix's  next  of  kin,  ^y  the 

o  context. 

to  be  vested  interests  from  the  testatrix's  death,  "  except 
as  to  any  child  afterwards  born  of  the  daughter."  Bird  v. 
Wood,  2  S.  &  St.  400 ;  see  2  M.  &  K.  86,  89. 

In  a  gift  to  the  next  of  kin  of  A.,  or  even,  to  the  person  Gift  to 
entitled  under  the  Statutes  of  Distribution,  as  if  she  had  JJ^^.'^L^S' 
died  intestate  and  unmarried,  unmarried  will  be  construed  sbe  had 

died  Un- 
as equivalent  to  "  without  leaving  a  husband,"  since  other-  married. 

wise  children  would  be  excluded.     Day  v.  Barnard,  1  Dr. 

&  S.  351;  Sanders'   Trusts,   3   K.  &  J.  152 ;  Normans 

Trusts,  3  D.  M.  &  G.  965 ;  Maugham  v.  Vincent,  9  L.  J. 

Ch.  329;  Clarke  v.  Colls,  9  H.  L.  601. 

Where  the  testator,  a  widower,  expressly  excluded  a 
granddaughter  from  a  bequest  in  favour  of  his  "  next  of 
kin  as  if  he  had  died  unmarried,"  it  was  held  that  un- 
married meant  wifeless.   Carveth  v.  ^eiro7i,  W. N.  1879, 145. 

In  a  marriage  settlement  a  limitation  in  favour  of  the  next  without 
of  kin  of  the  wife  as  if  she  had  died  "  without  having  been  ^^l^'^ 
married,"  when  there  was  a  declaration  that  a  named  ille-  married, 
gitimate  daughter  should,  for  the  purposes  of  the  trust,  be 
deemed  to  be  a  lawful  child,  has  been  held  to.  mean  as  if 
the  wife  had  died  without  having  been  married  to  her 
then  intended  husband.      WUsoii  v.  Atkinson.  4  D.  J.  & 
S.  455. 


280 


GIFTS    TO    HEIRS,    NEXT    OF    KIN,    ETC. 


At  what 
time  the 
next  of  kiu 
are  to  be 
ascer- 
tained. 


A  mixed 
fund  is  no 
exception 
to  the 
ordinary 
rule. 


A  similar  construction  has  been  adopted,  where  there 
was  no  explanatory  context,  and  the  words  have  even  been 
held  to  be  equivalent  to  "  without  leaving  a  husband." 
Upton  v.  Broivn,  12  Ch.  D.  872;  In  re  Ball's  Trust,  11 
Ch.  D.  270. 

It  seems,  however,  that  such  clear  words  as  "  without 
ever  having  been  married "  must  be  construed  in  their 
natural  sense,  unless  there  is  a  strong  context.  Eimnins  v. 
Bradford,  13  Ch.  D.  493. 

The  terms  next  of  kin  and  heirs  have  a  direct  reference 
to  the  death  of  the  ancestor,  and  therefore  next  of  kin 
and  heirs  are  to  be  ascertained  at  the  death  of  the  ancestor; 
and,  where  there  is  in  addition  a  reference  to  the  statute 
or  to  intestacy,  this  rule  is  almost  without  exception. 

The  same  rules  apply  to  realty,  personalty,  and  to  a 
mixed  fund.     Cusack  v.  Rood,  24  W.  R  391. 

1.  Thus  the  rule  applies,  whether  the  bequest  to  next 
of  kin  is  immediate  or  preceded  by  a  life  interest  or  con- 
tingent. Moss  V.  Dunlop,  Joh.  490 ;  Bird  v.  Luchie,  8 
Ha.  301. 

2.  And,  if  the  gift  is  to  next  of  kin  living  at  a  par- 
ticular time,  it  will  go  to  such  of  the  next  of  kin  at  the 
testator's  death  as  are  living  at  that  time.  Spink  v.  Lewis, 
3  B.  C.  C.  355. 

3.  If  there  is  a  devise  to  A.  for  life  with  remainder  to 
his  eldest  son  for  life,  with  a  direction  on  his  death  to 
convey  the  estate  to  the  heir  male  of  A.,  the  eldest  son  of 
A.  is  entitled  on  A.'s  death  to  have  the  fee  conveyed  to 
him.     In  re  Orayson,  48  L.  J.  Ch.  354. 

Similarly,  if  personalty  is  given  to  A.  for  life  and  then 
to  the  testator's  next  of  kin,  though  A.  may  be  one  of  the 
next  of  kin,  or  even  the  only  next  of  kin,  at  the  testator's 
death,  or  even  the  only  next  of  kin  at  the  date  of  the  will 
as  well  as  at  the  testator's  death,  the  class  will  neverthe- 
less be  ascertained  at  the  testator's  death.   Doe  v.  LaAvson, 


WHEN    NEXT    OF    KIN    ASCERTAINED.  281 

3  East,  278 ;  Ware  v.  Roivland,  2  Ph.  635 ;  HoUoiuay  v. 
Holloivay,  5  Ves.  399;  Barker's  Trust,  1  Sm.  &  G.  118; 
Gorhell  v.  Davison,  18  B.  556 ;  Starr  v.  Neioherry,  23  B. 
436. 

The  mere  exception  from  the  class  of  next  of  kin  of 
certain  persons,  who  could  only  be  members  of  the  class 
on  the  supposition  of  the  death  of  the  tenant  for  life,  will 
not  alter  the  time  for  fixing  the  class.  Lee  v.  Lee,  1  Dr. 
&  Sm.  85 ;  see  Cooper  v.  Dennison,  13  Sim.  290. 

4.  Where,  however,  the  gift  is  to  the  next  of  kin  of  aNextofkin 
deceased  person,  and  the  tenant  for  life  is  the  sole  next  person. 

of  kin  at  the  date  of  the  will,  so  that  the  class  cannot  be 
increased  if  the  tenant  for  life  survives  the  testator,  there 
is  a  stronger  argument  against  ascertaining  the  next  of 
kin  at  the  testator's  death  ;  but  probably  this  circum- 
stance would  not  alone  be  sufficient  to  oust  the  rule. 
Wharton  v.  Baker,  4  K.  &  J.  483. 

5.  The  same  rules  apply,  where  the  gift  to  the  next  of 
kin  is  not  by  way  of  remainder,  but  by  way  of  executory 
limitation. 

Thus,  in  a  gift  to  A.  for  life,  where  A.  is  sole  next  of  Executory 
kin  at  the  date  of  the  will  and  death,  and  then  to  her  of  kin. 
children,  or  to  A.  absolutely,  and  if  she  dies  without 
children,  or  under  twenty-one,  to  the  testator's  next  of 
kin,  the  next  of  kin  are  ascertained  at  the  testator's  death. 
Lang's  Will,  9  W.  R.  589 ;  Murphy  v.  Donegan,  3  J.  & 
Lat.  534  ;  Baker  v.  Gibson,  12  B.  101 ;  Harrison  v.  Har- 
rison, 28  B.  21 ;  Michell  v.  Bridges,  13  W.  R.  200 ;  see 
Urquhart  v.  Urquhart,  13  Sim.  613 ;  Minter  v.  Wraith, 
14  Sim.  549. 

The  case  is,  however,  different,  if  the  gift  is  not  to  next 
of  kin,  but  to  the  "  nearest  of  kin  of  my  own  family,"  or 
to  relations.  Clapton  v.  Bidmer,  5  M.  »fe  Cr.  108 ;  see  pp. 
264,  265. 

In  the  former  case  the  intention  is  to  let  the  property  go 
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as  the  law  would  give  it,  in  the  latter  to  make  a  complete 
disposition  by  the  will  to  a  particular  class  contemplated 
by  the  testator,  though,  owing  to  the  vagueness  of  the  de- 
scription, the  Courts  may  be  compelled  to  have  recourse  to 
the  statute,  that  the  gift  may  not  be  void  for  uncertainty. 
C.  Even  if  the  gift  be  to  a  class  of  persons,  who  must 
be  the  testator's  next  of  kin,  if  any  survive  him,  and 
if  they  die  without  issue  to  his  next  of  kin,  the  next 
of  kin  are  ascertained  at  his  death.  Seifferth  v.  Badham, 
9  B.  372. 

7.  The  testator  may  of  course  direct  the  class  of  next  of 

kin  to  be  ascertained  at  any  time  or  in  any  manner  he 

chooses.     Pinder  v.  Finder,  28  B.  4-i ;   White  v.  Springett, 

4  Ch.  300. 

Effect  of         The  mere  use   of  words  of  futurity  will  not  alter  the 

futurity  in  Ordinary  rule ;  for  instance,   if  the  bequest  be   to  A.  for 

fn^Thr^'   ^^^^  ^^^^  after  his  death  for  such  persons,  as  shall  be  my 

class.  next  of  kin.     Holloivay  v.  Holloivay,  5  Ves.  399 ;  Doe  v. 

Lawson,  3  East,  278;  Rayner  v.  Moiuhray,  3  B.  C.  C. 

234. 

But,  if  the  gift  is,  after  the  decease  of  the  tenant  for 
life,  to  such  persons  as  shall  tJten  be  my  next  of  kin,  the 
word  "  then  "  must  refer  to  the  death  of  tenant  for  life. 
Long  V.  Blackall,  3  Ves.  486  ;  Wharton  v.  Barker,  4  K.  «Sz; 
J.  483;  see  Clowes  v.  Hilliard,  4  Ch.  D.  413;  In  re 
Morley's  Trusts,  25  W.  R  825. 

But  it  must  be  clear,  that  the  Avord  "  then  "  is  used 
temporally  and  not  as  equivalent  to  thereupon,  and  that 
it  may  not  be  referred  to  other  words  pointing  to  the  tes- 
tator's death,  as  will  be  the  case  if  the  gift  is,  for  instance, 
"  to  such  persons  as  would  by  virtue  of  the  statutes  for 
the  distribution  of  intestates'  estates  have  become  and 
been  then  entitled  thereto  in  case  I  had  died  intestate." 
Bullock  V.  Dovmes,  9  H.  L.  1  ;  Doe  v.  Laivson,  3  East, 
278:  Cable  v.  Cahle,   16  B.  507;   Wheeler  v.  Adams,  17 
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B.  417 ;  Fletcher  v.  Fletcher,  3  D.  F.  &;  J.  775  ;  Day  v. 
Day,  I.  R,  4  Eq.  385 ;  Mortimore  v.  Mortimore,  4  App.  C. 

448. 

Where  the  gift  is  to  next  of  kin  of  a  person  dead  at  the  ^'^^^^  *»  . 

']'  _  ^      ^  next  of  km 

date  of  the  will,  the  class  is  ascertained  at  the  testator's  .jf  a 
death.     Phillips  v.  Evans,  4  De  G.  &  Sm.  188.  person. 

And  the  rule  would  be  the  same  if  the  person,  whose 
next  of  kin  are  the  legatees,  is  not  dead  at  the  date  of  the 
will,  but  dies  in  the  testator's  lifetime.  F((i(.«  v.  Hender- 
son, 1  J.  &  W.  388 ;  GrylVs  Trusts,  6  Eq.  589. 

But  this  rule  gives  way  to  an  intention  that  the  next  of 
kin  of  the  deceased  person  are  to  be  ascertained  at  his 
death.     Ham's  Trust,  2  Sim.  N.  S.  106;  15  Jur.  1121. 

And,  if  the  gift  is  to  the  next  of  kin  of  a  person,  who  Next  of 
survives  the  testator,  the  class  is  ascertained  at  the  death  uving 
of  that  person.     Gunclry  v.  Pinniger,  1  De  G.  M.  &  G.  P®'^^""* 
502 ;  Jacobs  v.  Jacobs,  16  B.  557  ;  Markhani  v.  Ivatt,  20 
B.  579. 

Representatives. 

The  words  representatives,  legal  represeatatives,  per-  Gift  to 

"  _  represen- 

sonal  representatives,  or  legal  personal  representatives,  tatives. 
must,  in  the  absence  of  other  controlling  words,  be  taken 
to  mean  persons  claiming  as  executors  or  administrators. 
Crawford's  Trust,  2  Dr.  230  ;  Hinchcliffe  v.  Westivood,  2 
De  G.  &  Sm.  216  ;  Dixon  v.  Dixon,  24  B.  129  ;  Re  Turner, 
2  Dr.  &  Sm.  501 ;  Smith  v.  Barneby,  2  Coll.  728  ;  Wynd- 
ham's  Trust,  L.  R.  1  Eq.  290  ;  Al(jcr  v.  Parrott,  3  Eq.  328  ; 
Best's  Settlement,  18  Eq.  686. 

If,    however,   there    is  an   indication   of  intention  that  In  what 
the  representatives  are  to  take  beneficially  and    not  in  represeu- 
any  fiduciary  capacity,  the  words  can  hardly  be  referred  j^*!^^  next 
to    executors    or  administrators,  and   they  will  generally  of  kin. 
mean  statutory  next  of  kin,  including  a  widow,  but  not  a 
husband.     Cotton  v.  Cotton,  2  B.  67;  Smith  v.  Pcdmer,  7 
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Ha.  225  ;  Holloway  v.  Raddiffe,  23  B.  163  ;  King  v.  Cleve- 
land, 26  B.  166 ;  4  De  G.  &  J.  477. 

It  would  seem  that  by  analogy  to  the  case  of  heirs  the 

statute  would  fix  the  proportions  as  well  as  the  persons, 

and  that  Walker  v.  Marquis  of  Camden,  16  Sim.  329, 

would  not  now  be  followed. 

Substitu-         1.  If  the  gift  is  substitutional,  as,  for  instance,  to  A.  or 

tional  gift  -,.11  .  .  ^   •  n  ^  ^•         1 

his  legal  representatives,  or  even  to  A.,  and  if  he  dies  before 
me  to  his  representatives,  there  is  an  d  priori  improbabi- 
lity, that  the  testator  meant  to  benefit  the  estate  of  the 
legatee  if  he  died  in  his  own  lifetime,  while  the  legatee 
himself  could  derive  no  benefit  from  the  legacy  unless  he 
survived  the  testator,  and  therefore  representatives  will  be 
read  as  equivalent  to  statutory  next  of  kin.  Bridge  v. 
Ahbott,  3  B.  C.  C.  224  ;  Cotton  v.  Cotton,  2  B.  67 ;  see 
Hewetson  v.  Todhunter,  22  L.  J.  Ch.  76. 

And  if  the  gift  is  to  several  related  persons,  or  their 
respective  representatives,  representatives  will  mean  de- 
scendants. Stytli  V.  Monro,  6  Sim.  49.  See  Horsepool  v. 
Watson,  3  Ves.  383 ;  Atherton  v.  Crowther,  19  B.  448 ;  In 
re  Booth;  Fytton  v.  Booth,  W.  N.  1877, 129. 
Prior  life  2.  Where  there  is  a  prior  life  estate  the  reasons  for 
construing  "  legal  representatives  "  as  next  of  kin  do  not 
apply. 

The  substitutional  words  may  be  considered  as  inserted 
merely  ex  ahiindanti  cauteld,  to  provide  for  the  death  of 
the  legatee  in  the  lifetime  of  the  tenant  for  life.  In  re 
Craivford,  2  Dr.  230,  242 ;  Re  Henderson,  28  B.  656  ; 
Hinchcliffe  v.  Westwood,  2  De  G.  &  S.  216 ;  Cha'pman  v. 
Chairman,  33  B.  556 ;  Re  Tamer,  2  Dr.  &  Sm.  501. 

The  same  is  the  case  where  there  is  a  direct  gift  to  A. 
or  his  personal  representatives,  but  the  time  of  payment  is 
postponed,  or  a  gift  to  A.,  and  if  he  dies  before  the  whole 
is  expended,  to  his  representatives.  Thomjoson  v.  White- 
lock,  4  De  G.  &  J.  490;  Dixon  v.  Dixon,  24  B.  129. 


estate. 
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3.  If  there  are  words  of  distribution,  such  as  "  to  and  Words  of 
amongst,"  or  "  share  and  share  alike, '  and  similar  ex23res-  tion. 
sions,   shoAving   that   the  "  representatives "  are    to   take 
beneficially,  the  legacy  will  go  to  the  statutory  next  of 

kin.     King  v.  Cleveland,  4  De  G.  &  J.  477  ;  Baines  v. 
Ottey,  1  M.  &  K.  465 ;  Smith  v.  Palmer,  7  Ha.  225. 

This,  however,  does  not  apply  where  the  gift  being  to 
the  representatives  of  several  persons  who  take  life  in- 
terests, the  words  of  distribution  can  be  referred  to  the 
stirpes.     Wing  v.  Wing,  24  W.  R.  878 

4.  If    the    words    executors    and    administrators  have  Where 
been    used    in    other  parts  ot    the   will,  this  is  an  argu-  words 
ment   to   show,   that    representatives    must    mean  some-  and^repre- 
thinof  else.     Jenninqs  v.  Gall im ore,  3  Ves.  146  ;  King  v.  sentatives 

'='  ^  >  J  u         occur. 

Cleveland,  4  De  G.  &  J.  477 ;  Nicholson  v.  Wilson,  14 
Sim.  549  ;  Walker  v.  Marquis  of  Camden,  16  Sim.  329  ; 
Briggs  v.  Upton,  7  Ch.  376. 

5.  Where  there  is  a  direction  to  pay  to  personal  repre-  Direction 
sentatives,  the  fact  that  an  executor  is  appointed,  would  rejjre- 
be  a  strong  argument  in  favour  of  next  of  kin.     Robin-  ^here^an^ 
son  V.  Smith,  6  Sim.  47 ;   Walter  v.  Makin,  6  Sim.  148  :  executor  is 

appomted. 

Jennings  v.  Gallimore,  3  Ves.  146.  See  Briggs  v.  Uyton, 
supra. 

6.  The   same   result    will   follow,  if    there   are    words  Where  the 
added    to   the  term    "representatives"  inconsistent  with  presenta- 
the     meaning    "  executors    or    administrators,"    such    as  comjied 

"  personal  representatives  or  next  of  kin"  («) ;  or,  "  such ''^'ith  ex- 

■••  .  planatory 

persons  as  would  be  the  personal  representatives  of  my  words, 
daughter  in  case  she  had  died  unmarried  "  (5) ;  or,  "  legal 
personal  representatives  at  the  time  of  her  death  "  (c) ; 
or,  "next  legal  or  personal  representatives  '  {d).  Phillips  v. 
Evans,  4  De  G.  &  Sm.  188  (a).  GrylVs  Trust,  6  Eq.  589  (6). 
Robinson  v.  Evans,  22  W.  R.  199  ;  43  L.  J.  Ch.  82 ; 
Long  V.  Blackall,  3  Ves.  486  (c).  Booth  v.  Vicars,  1  Coll. 
6  ;  Stockdale  v.  Nicholson,  4  Eq.  359  (d). 
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Whether,  in  this  latter  case,  the  next  of  kin  proper  or 
the  statutory  next  of  kin  take,  see  Booth  v.  Vicars, 
supra;  Stockdale  v.  Nicholson,  supra. 

A  gift  to  personal  representatives  per  stirpes,  and  not 
per  capita,  has  been  held  to  mean  descendants.  Ather- 
ton  V.  Crowther,  19  B.  448. 

■  For  a  direction  to  pay  to  "  legal  representatives  accord- 
ing to  the  course  of  administration,"  see  Jennings  v.  Oal- 
linnore,  3  Ves.  146 ;  Brlggs  v.  Upton,  7  Ch.  376. 
Effect  of  It  would  seem,  that  the  addition  of  the  word  assigns  in  a 
substitutional  gift  to  heirs  or  representatives  would  make 
it  impossible  to  construe  these  words  as  equivalent  to  next 
of  kin.  Grafftey  v.  Hninpage,  1  B.  46  ;  Waite  v.  Tenipler, 
2  Sim.  524. 


Executors. 
Whether  a      There  is  some  doubt,  whether  a  gift  to  A.,  and  in  case 

substitu-     ■  _  ,  ,    , 

tional  gift  of  his  death  to  his  executors  or  administrators,  will  go  to 
tors  goes  -^-'^  executors  in  the  event  of  his  death  before  the  testa- 
te the  next  ^Q^_     i^  p^^ii^^  ^  Jim    1  M.  &  K.  470,  it  was  held  that 

of  km.  '  ' 

executors  in  such  a  case  must  mean  next  of  kin.  This 
case  has,  however,  been  frequently  questioned,  and  is 
closely  hedged  round  by  hostile  cases,  though  it  cannot  be 
said  to  be  overruled.  At  any  rate,  if  there  is  an  intention 
shown  to  benefit  the  estate  of  A,  executors  will  be  con- 
strued strictly. 

There  was  such  an  intention  in  Long  v.  Wathinson,  17 
B.  471,  where  the  bequest  was,  in  the  event  of  the  legatees 
dying  in  the  testator's  lifetime  to  the  executors  they  may 
appoint,  thus  excluding  next  of  kin  who  derive  their  title 
under  an  intestacy. 

The  same  was  the  case  in  Re  Seymour's  Trusts,  Johns. 
472,  where  the  gift  was  to  children  living  at  the  death  of 
A.,  and  to  the  executors  of  those  who  should   be  then 
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dead  leaving  children,  thus  showing  an  intention  to  bene- 
fit the  children  of  those  dead. 

In  Maxwell  v.  Maxwell,  I.  R.  2  E(|.  478,  the  construc- 
tion was  assisted  by  a  direction  to  pay  money  due  to  the 
same  legatees  under  an  appointment  to  them  or  their 
executors.  See,  too,  Aspinall  v.  Duckworth,  35  B.  307  ; 
Re  Morgan's  Trusts,  2  W.  R.  439. 

Of  course  where  there  is  a  future  gift  to  A.  or  his  exe- 
cutors the  word  executors  will  be  treated  as  inserted  to 
provide  for  the  death  of  the  donee  before  the  time  of 
vesting  in  possession.     See  Stocks  v.  Dodsley,  1  Kee.  325. 

It  appears  to  be  now  settled,  notwithstanding  Evans  Executors 
V.  Charles,  1   Anstr.  128,  that  executors  taking  substitu-  substlu- 
tionally  take  the  property  to  be  administered  as  part  of^XTt^ust 
the  assets  of  the  original  legatee.     Stocks  v.  Dodsley,  1  for  the 

„  next  of 

Kee.  325 ;  Leake  v.  Macdou'eU,  33  B.  238.  ki... 

Similarly,  a  gift  to  the  executors  of  a  dead  person  is  a 
gift  to  his  legal  personal  representatives  as  part  of  his 
estate.    Trethewy  v.  Helyar,  4  Ch.  D.  53. 

A  general  or  specific  legacy  given  by  a  testator  to  his  Gifts  to 
executors,  whether  under  the  title  of  executors  or  not,  is  ^or's  exe- 
primd  facie  given  to  them  in  that  character,  and  therefore  ^niy  go  to 
thev  are  not  entitled  to  the  legacies  if  they  decline  or  are  t^^em  if 
incapable  of  undertaking  the  office.     Reed  v.  Devaynes,  2  cept  the 
Cox,  285  ;  3  B.   C.   C.   95 ;  Ccdvert  v.  Sihhon,  4  B.  222  ;  ''*°^- 
Hanhury  v.  Spooner,  5  B.  630 ;  Haivkins'  Trust,  33  B. 
570 ;  Piggott  V.  Green,  6  Sim.  72 ;  Slaney  v.  Watney,  L. 
R.  2  Eq.  418. 

To  entitle  an  executor  to  receive  his  legacy,  it  is  suffi-  What  is  a 
cient,  if  he  either  proves  the  will,  which  he  may  do  at  any  acceptance 
time  before  the  estate  is  fully  administered,  or  if  he  acts  as  °^*^^® 
executor,    HolUngsioorth  v.  Grassett,  15  Sim.  52;  Anger- 
mann  v.  Ford,  29  B.  349 ;  Harrison  v.  Rowley,  4  Ves. 
212  ;  Lewis  v.  Mattheivs,  8  Eq.  277. 

And  it  seems,  that  if  the  legacy  is  directed  to  be  paid 
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within  twelve  months,  and  there  is  nothing  to  show  that 

the  executor  refuses  to  act,  he  is  entitled  to  his  legacy  if 

he    survives    the    twelve    months,     Brydges  v.    Wotton, 

1  Y.  &  B.  134. 

But  if  the  executor  acts  fraudulently,  the  mere  taking 

out  probate  will  not  entitle  him  to  his  legacy.    Harford  v. 

Broivning,  1  Cox,  302. 
In  what         The  presumption  that  a  legacy  to  an  executor  is  given 
executor  is  to  him  in  that  character  for  his  trouble,  may  be  rebutted : 
though  he       1-  If  some  other  motive  is  expressed,  as  if  the  gift  is  to 
does  not     "  n-iy  friend  and  executor."     Re  Denhy,  3  D.  F.  &  J.  350 ; 

Dix  V.  Reed,  1  S.  &  St.  237 ;  Burgess  v.  Burgess,  1  Coll. 

867 ;  Buhb  v.  Yelverton,  13  Eq.  131. 

2.  If  the  gifts  to  the  executors  are  unequal  in  amount, 

or  a  legacy  is  given  to  one  and  not  the  other.     Cockerell 

V.  Barber,  2  Russ.   585 ;    Jewis  v.  Laiurence,  8  Eq.  845 ; 

Wildes  V.  Davies,  1  Sm.  &  G.  475. 
8.  If  the   gift   is   after   a   life   interest.     In  re  Reeve^s 

Trusts,  4  Ch.  D.  841. 

4.  If  there  is  a  direction  that  in  the  event  of  the 
executor's  death  before  the  testator,  his  legacy  is  to  go 
to  his  next  of  kin.  In  re  Bunhurys  Trusts,  I.  R.  10 
Eq.  408. 

5.  The  presumption  does  not  arise  if  the  gift  is  of  resi- 
due. Parsons  v.  Saffery,  9  Pr.  578  ;  Griffithy.  Pruen,  11 
Sim.  202;  Christian  v.  Devereux,  12  Sim.  264. 

Whether  a  Whether  a  gift  of  residue  to  executors  is  a  gift  to  them 
due  to  ex-  for  their  own  benefit,  or  whether  they  take  in  trust  for 
benlfiTial  ^'^^  nQyii  of  kin,  depends  on  the  general  scheme  of  the 
or  in  trust,  ^yill,  and  is  not  affected  by  the  statute  1  Will.  IV.  c.  40. 
Williams  v.  Arkle,  infra. 

Thus  the  following  circumstances  are  in  favour  of  the 
executors  taking  beneficially : — 

If  the  gift  is  not  to  the  executors  as  such,  but  by  name. 
Williams  v.  Arlde,  L.  R.   7  H.  L.  606;  Re  Henshaiu,  12 
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W.  R.  1139;  34  L.  J.  Ch.  98;  Hillersden  v.  Grove,  21 
B.  518. 

If  the  gift  is  subject  to  certain  payments.  Parsons  v. 
Safery,  9  Pr.  578. 

On  the  other  hand,  the  fact  that  prior  legacies  have 
been  given  to  them,  or  that  the  bequest  is  to  them  as 
joint  tenants,  is  against  their  right  to  the  beneficial  interest, 
though  not  alone  conclusive.  Gibbs  v.  Rumsey,  2  V.  &  B. 
294 ;  Re  Henshmv,  supra;  Saltmarsh  v.  Barrett,  3  D.  F.  & 
J.  279 ;  see  BucMe  v.  Bristow,  13  W.  B.  68. 

And  a  direction  that  the  executors  are  to  retain  their 
costs  would,  it  seems,  show  that  they  were  not  to  take 
beneficially.     Saltmarsh  v.  Barrett,  supra. 

But  a  reimbursement  clause,  where  there  are  continuing 
trusts,  will  not  have  this  effect.  Romaris  v.  Mitchell,  15 
W.  R.  552. 

So  where  there  is  no  gift  to  the  executors,  a  direction 
that  they,  their  heirs,  successors,  representatives,  or 
descendants  may  apply  and  distribute  the  same  as  to 
them  may  appear  just,  makes  them  trustees  for  the  next 
of  kin.  Neo  v.  Neo,  L.  R.  6  P.  C.  381 ;  see  Barrs  v. 
Fewkes,  12  W.  R.  66Q ;  13  ib.  987. 
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CHAPTER  XXYI. 

GIFTS    TO    CHARITABLE    USES. 

I.  What  are  Charitable  Gifts. 

Instances        Charity,  in  the  le^al  sense,  does  not  necessarily  imply 
able  gifts,   relief  of  the  poor.     The  stat.  43  Eliz.  c.  4,  defines  various 

kinds  of  charities.     But   generally  it  may  be  said  every 

gift  for  a  public  purpose,  local  or  general,  is  charitable. 

See  cases  cited  in  the  note  to  Loscomhe  v.  Wlntrivgltam, 

13  B.  87. 

Thus  oifts  for  the  advancement  of  education  and  learn- 

ing  in  every  part  of  the  world ;  for  the  glory  of  God  in  the 

spiritual  welfare  of  His  creatures ;  for  the  advancement  of 

Great  Britain ;   to  any  religious  institution  or  purposes ; 

or  for  charities  and   other  public  purposes  in  a  certain 

parish,  are  charitable.     Whicker  v.  Hume,  7  H.  L.  124; 

Townshend  v.  Cams,  3  Ha.  257;  Povjerscourt  v.  Poivers- 

court,   1  Moll.  616  ;  Nightingale  v.   Goidbourne,  5  Ha. 

484 ;  2  Ph.   594 ;    WilJdnson  v.  Lindgren,  5   Ch.  570  ; 

Dolan  v.  Macdermot,  3  Ch.  67G. 

So,  too,  gifts  for  any  educational  or  religious  purpose, 

not    contrary   to    morality   or    the    law,    are    charitable. 

Thornton  v.  Howe,   31    B.    14 ;    Beaumont  v.   Oliveira, 

4  Ch.  309. 

For  the  construction  of  a  gift  to  the  hospitals  of  London, 

see  Wallace  v.  A.-G.,  33  B.  384. 
Bequest  ^  bcquest  for  objects  of  liberality  or  benevolence,  or  for 

for  pur- 
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"  pur|50ses  of  general  utility,"  is  not  charitable.     Morlce  v.  Vp^^^  of 
Bp.  of  Diirhcnn,   9  Ves.  899  ;    10  Ves.   521  ;    James  v.  or  bene- 
Allan,  3  Mer.  17;  Kendall  v.  Granger,  5  B.  300;  see  /'J^  not^charTt- 
re  Jarmans  Estate ;  Leavers  v.  Clayton,  8  Ch.  D.  .584.       ''^^^°- 

And  a  bequest  for  private  charity  is  void.     Omraancy  PJ'i^ate 
V.  Butcher,  T.  &  R.  260.  "^  ''''*^" 

A  bequest  to  a  voluntary  society  existing;  for  charitable  What  is  a 

\  .  J  J  &  charitable 

purposes  is  charitable.     Cocl's  v.  Manners,  12  Eq.  574.        society. 
But  a  gift  to  a  similar  society  for  the  use  and  benefit  Voluntoary 

association 

of  the  society  is  not  charitable,  the  object  being  not  to  existing 
benefit  the  charitable  objects  of  the  community,  but  the  purposed  ^ 
members  of  it  themselves.     Stewart  v.  Green,  I.  R.  5  Eti.  ['f  it^.™''™" 

^    bers  IS  not 
470.  charitable. 

A  gift  to  a  voluntai'y  society  existing  merely  for  pur- 
poses of  religious  intercourse  and  edification  of  its  mem- 
bers is  not  charitable.     Cocks  v.  Planners,  supra^. 

Nor  is  a  similar  gift  to  a  society  existing  merely  for 
the  mutual  benefit  of  its  members.     In  re  Clark's  Trust, 

1  Ch.  D.  497;  Thor^ipson  v.  Shalcespeare,  Jo.  612;  ID. 
F.  &  J.  399 ;  Came  v.  Long,  2  D.  F.  &  J.  75 ;  Re  Button, 
4  Ex.  D.  54. 

A  gift  for  the  use  and  benefit  of  a  parish  is  charitable.  Benefit  of 
A.-G.  V.  Lord  Hotham,  T.  &  R.  209 ;  A.-G.  v.  Webster,  ^^"'*'" 
20  Eq.  483. 

A  gift  to  build  or  repair  the  tomb  of  the  testator  or  his  Gift  to 
family,  not  within  a  church,  is  not  charitable.  Mellick  v.  repair  "a 
President   of  the   Asylum,  Jac.  180;    Lloyd   v.    Lloyd,^'"'^^^'^''^ 

2  Sim.  N.  S.  255  ;  Adnam  v.  Cole,  6  B.  353  ;  Rickard  v. 
Robson,  31  B.  244 ;  Hoare  v.  Osborne,  L.  R.  1  Eq.  585. 

Nor  is  such  a  gift  within  the  statute  43  Geo.  III.  c.  108, 
Re  Rigley's  Trust,  15  W.  R.  190  ;  36  L.  J.  Ch.  147. 

Such  a  gift,  therefore,  if  it  involves  a  perpetuity,  is 
void.  Rickard  v,  Robson,  supra;  Yeap  Clieah  Keo  v.  Ong 
Ciiing  Neo,  L.  R.  6  P.  C.  381. 

But  bequests  to  repair  the  fabric  of  the  church,  or  even  Gift  to  re- 

u  2 
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pair  the      the  oruameiits  within  it,  such  as  a  monument  or  tomb, 

fal)ric  of  a  ,  ^ 

church.       are  charitable.     Hoare  v.  Osborne,  L.  K.  1  Eq.  58o. 
Position  of      Dissenters  and  Roman  Catholics  are,  as  regards  bequests 
and""^  ^^^  foi'  charitable  purposes,  on  the  same  footing  as  the  Estab- 
Koman      YiA^^d.  Church.     1  W.  &  M.  c.  18  ;  2  &  3  Will.  IV.  c.  115, 

Catholics. 

s.  1  ;  A.-G.  V.  Pearson,  3  Mer.  353,  405. 

Dissenters.  Thus  bequests  for  the  maintenance  of  Protestant  Dis- 
senters, or  for  the  assistance  of  Unitarian  congregations,  or 
for  the  benefit  of  Irvingites,  are  valid.  A.-G.  v.  Pearson, 
3  Mer.  353  ;  Shreivsbury  v.  Hornby,  5  Ha.  406;  A.-G.  v. 
Lawes,  8  Ha.  32. 

Eoman  So  bequests  to  be  applied  to  the  use  of  Roman  Catholic 

schools,  or  of  a  Roman  Catholic  college  existing  for  the 
education  of  ecclesiastics  and  laymen,  or  to  promote  the 
Roman  Catholic  religion,  or  to  assist  in  the  completion  of  a 
Roman  Catholic  cathedral,  are  good.  Bradshaw  v.  Tasker, 
2  M.  &  K.  221 ;  Walsh  v.  Gladstone,  1  Ph.  290 ;  West  v. 
Shuttleworth,  2  M.  &  K.  684 ;  Dillon  v.  Reilly,  I.  R.  10 
Eq.  152. 

Jews.  By  9  &  10  Vict.  c.  69,  s.  2,  Jews  are,  in  respect  to  their 

schools,  places  for  religious  worship,  education  and  charit- 
able purposes,  and  the  property  held  therewith,  subject  to 
the  same  laws  as  Protestant  subjects  dissenting  from  the 
Church  of  England. 

Since  this  statute  bequests  to  enable  persons  professing 
the  Jewish  religion  to  observe  its  rites  are  valid.  Straus 
V.  Goldsmid,  8  Sim.  614 ;  In  re  MicheVs  Trusts,  28  B.  39. 

Monastic  It  has  been  held  in  Ireland  that  bequests  in  favour  of 
Jesuits  and  members  of  other  religious  orders  of  the 
Church  of  Rome  bound  by  monastic  or  religious  vows  are 
void,  as  contravening  the  policy  of  10  Geo.  IV.  c.  7  (see 
sections  83 — 36).  No  doubt  the  same  rule  would  be 
applied  in  England. 

Thus  bequests  to  be  applied  for  the  education  and 
maintenance  of  priests  of  the  order  of  St.  Dominick  in 
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Ireland,  and  for  the  use  of  the  Franciscan  Convent  at 
Wexford,  have  been  held  to  be  void.  Sims  v.  Qainlan, 
16  Ir.  Ch.  191;  17  Ir.  Ch.  43 ;  Walsh  v.  Walsh,  I.  R  4  Eq. 
396 ;  Kehoe  v.  Wilson,  7  L.  K  Ir.  10. 

Upon   a  similar  principle   a  bequest    to    purchase   the  Release  of 
discharge  of  poachers  committed  for  non-pajanent  of  fines, 
fees,  or  expenses  under  the  Game  Laws  was  held  to  be 
void.     Thrupj)  V.  Collett,  26  B.  125. 

The   statutes  removing  religious  disabilities    have  not  Supersti- 
affected  bequests  to  superstitious  uses. 

The  statute  of  1  Edw.  VI.  c.  14,  relates  only  to  certain 
superstitious  uses  then  existing.  The  earlier  statute, 
23  Hen.  VIII.  c.  10,  relates  only  to  assurances  of  land  to 
churches  and  chapels.  But  by  analogy  to  these  statutes 
certain  bequests  are  considered  void  as  being  superstitious 
uses.     Gary  v.  Abbot,  7  Ves.  490. 

Thus  bequests  to  priests  for  offering  masses  for  the  Bequests 
souls  of  the  dead  are  void,  notwithstanding  2  &  3  Will.  IV. 
c.  11.5,  and  go  to  tlie  next  of  kin.  West  v.  Shuttleiuorth, 
2  M.  &  K.  684;  Heath  v.  Chapman,  2  Dr.  417;  Re  Blun- 
dell's  Trusts,  30  B.  360 ;  In  re  Fleetwood;  Sidgreaves  v. 
Brewer,  49  L.  J.  Ch.  514 ;  15  Ch.  D.  594. 

Land  devised  for  a  superstitious  use  goes  to  the  heir. 
R.  V.  Portington,  3  Salk.  334 ;  Crofts  v.  Evetts,  Moore, 
784. 

Bequests  for  offering  up  masses  for  the  souls  of  the  dead  Beqiiests 
are  not  illegal  in  Ireland.     Commissioners  of  Cltarilable  in  Ireland. 
Bo'iuitions  V.  Walsh,  7  Ir.  Eq.  34;  Ready.  Hodgens,  ih. 
17;  Brennan  v.  Brennan,  I.  R.  2  Eq.  321. 

Such  bequests,  however,  though  not  illegal  in  Ireland, 
are  not  charitable,  and  are  void  if  they  tend  to  a  perpetuity. 
Dillon  V.  Reillij,  I.  K  10  Eq.  152;  Kehoe  v.  Wilson,  7 
L.  R.  Ir.  10 ;  see  A.-G.  v.  Delaney,  I.  R  10  C.  L.  104. 

By  the  Roman  Catholic  Charities  Act,  23  &  24  Vict. 
c.  134,  s.  1,  it   is  in  effect  provided,  that  dispositions  of 
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real  or  personal  estate  upon  any  lawful  charitable  trust  in 
favour  of  Roman  Catholics  shall  not  be  invalidated  by 
reason  that  the  same  estate  is  subjected  to  a  trust  deemed 
to  be  superstitious,  but  the  property  may  be  apportioned, 
and  a  portion  applied  to  the  lawful  charitable  trusts 
declared  by  the  donor,  and  the  rest  applied  to  charitable 
purposes  for  the  benefit  of  Roman  Catholics  as  the  Court 
or  the  Charity  Commissioners  may  think  just. 

As  to  the  application  of  the   doctrine  of  superstitious 

uses  to  British    Colonies,  see   Yeap  Cheah  Neo  v.   Ong 

Ching  Neo,  L.  R.  6  P,  C.  381,  and  the  authorities  there 

quoted. 

Gifts  for         Gifts  for  the  relief  of  aged,  impotent,  and  poor  people 

of  aged^     are  enumerated  as  charitable  by  the  statute  43  Eliz.  c.  4. 

^poteAt,   gee  Fash  v.  3Iorley,  5  B.  177;  Thompson  v.  Corhy,  27  B. 

people.         649. 

But  none  of  these  words  are  necessary  to  constitute  a 
charitable  gift :  thus,  a  gift  for  the  widows  and  orphans  of 
a  parish,  or  the  widows  and  children  of  the  seamen  of 
Liverpool,  is  charitable.  A.-G.  v.  Cooinhe,  2  S.  &  St.  03  ; 
Poioell  V.  A.-G.,  8  Mer.  48. 

A  gift  in  favour  of  the  poor  does  not  include  persons 
receiving  parochial  relief.  A.-G.  v.  Price,  3  Atk.  109 ; 
Bishop  of  Hereford  v.  Adams,  7  Yes.  324;  A.-G.  v. 
Corporation  of  Exeter,  2  Russ.  47;  3  ih.  396;  A.-G.  v. 
Brandreth,  1  Y.  &  C.  C.  200;  A.-G.  v.  Bovill,  1  Ph.  762; 
A.-G.  V.  Blizard,  21  B.  233. 
Gifts  to  On   the  question  whether   a  gift   to  poor  relations   is 

poor  rela-  .      ^ 

tions.         charitable : — 

1.  Of  a  1.  When  the  gift  is  of  a  lump  sum  immediately  dis- 

inmie-^^^"^   tributablc,  the  cases  are  very  unsatisfactory. 

diately  dis-      ^^_  j^  Several  cases  it  has  been  held  that  a  gift  to  poor 
Iributable.  _  . 

relations  is  to  be  confined  to  statutory  next  of  kiji,  thus 

implying  that  the  gift  is  not  charitable,  since,  if  it  were 

no  ctuestiou  of  uncertainty  could   have  arisen.     Garr  v. 


POOR    RELATIONS.  295 

Bedford,  2  Ch.  Rep.  14-G ;  Grijffith  v.  Jones,  ih.  394,  anno 
1G94;   Widmore  v.  Woodroffe,  Amb.  03G. 

On  the  other  hand,  relations  were  not  so  restricted 
in  A.-G.  V.  BucUand,  cit.  Amb.  71 ;  1  Ves.  sen.  231 ;  and 
Mahon  v.  Savage,  1  Sch.  &  Lef.  111. 

In  Edije  V.  Salisbury,  Amb.  70 ;  S.  C.  nom.  Goodyiuje 
V.  Goodynge,  1  Ves.  sen?  230 ;  Belt,  128,  where  the  words 
were  "  nearest  relations,"  of  course  only  next  of  kin  could 
take. 

b.  In  Brunsdcn  v.  Woolridge,  Amb.  507;  1  Dick.  380, 
where  the  will  was  dated  in  1757,  and  was  therefore, 
since  the  Mortmain  Act,  a  gift  of  realty  to  such  poor 
relations  as  A.  should  think  objects  of  charity,  was  held 
valid,  and  therefore  not  charitable ;  and  see  Thomas  v. 
Hoiuell,  18  Eq.  198.  But  quccre  whether  these  cases  are 
satisfactory,  and  whether  a  gift  to  poor  relations  would  not 
now  be  considered  charitable. 

2.  If,  however,  the  gift  is  not  of  a  sum  distributable  at  2.  Of  an 
once  but  of  an  annual  sum,  or  if  the  testator  has  contem-  gu^^^ 
plated  a  perpetuity,  the  gift  is  charitable  and  not  con6ned 
to  statutory  next  of  kin.  Isaac  v.  Defries,  Amb.  595 ; 
17  Ves.  373,  n.;  A.-G.  v.  Price,  17  Ves.  371;  ^^hite  v. 
White,  7  Ves.  423;  Hall  v.  A.-G.,  2  Jarm.  on  Wills,  114 ; 
Gillam  v.  Taylor,  16  Eq.  581. 

If  the  gift  is  charitable  only  members  of  the  class 
who  are  objects  of  charity,  as  defined  by  the  statute  of 
Elizabeth,  can  claim  under  it.  Persons  are  not  entitled 
to  the  benefit  of  the  gift  merely  because  they  are  the 
poorest  of  a  wealthy  class.  A.-G.  v.  Duke  of  J^orthumber- 
land,  7  Ch.  D.  745. 

A  direction  to  distribute  rents  among  certain  named 
families  as  they  may  need  has  been  held  not  to  be  a 
charity.     Lilley  v.  Hay,  1  Ha.  580 ;  sed,  qvccre. 

In  some  cases  the  question  arises,  whether  a  bequest  is  (lifts  in  re- 
given  in  respect  of  a  certain  oflice,  and  is  tlierefore  cliaril-  oihcc." 
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able,  or  whether  the  office  is  merely  used  to  describe  the 
person. 

Thus,  a  gift  to  A.,  minister  of  a  certain  church,  is  not 
charitable.  Doe  d.  Phillips  v.  Aldridge,  4  T.  R.  264 ; 
DonneUan  v.  O'Feill,  I.  R.  5  Eq.  52.3. 

But  a  gift  to  A.,  minister  of  a  chapel,  and  his  successors 
for  ever,  is  charitable.  Thomber  v.  Wilson,  3  Dr.  245  ; 
see  Rohb  v.  Bp.  DoHan,  I.  R  9  C.  L.  483  ;  ib.  11  C.  L.  292. 

Similarly,  a  gift  for  the  benefit  of  Roman  Catholic 
priests  in  or  near  London  is  charitable.  A.-G.  v.  Glad- 
stone, 13  Sim.  7;  1  Ph.  290. 

It  has,  however,  been  held  that  a  gift  to  ten  poor  clergy- 
men to  be  selected  by  a  trustee,  is  not  charitable.    Thomas 
V.  Howell,  18   Eq.  198;  and  see  A.-G.  v.  Baxter,  1  Vern. 
248  ;   2  Vern.  104  ;   explained  in  7  Ves.  76. 
Gift  to  A  bequest  to  the  trustees  of  a  charity  for  a  purpose  to 

a  charity     t)e  declared,  which  the  testator  never  does  declare,  affords 

without      jjQ  inference  that  the  purpose  was  charitable,  and  is  there- 
more  IS  -■■      ^ 

not  charit-  fore  void.     Corporation  of  Gloucester  v.  Wood,  3  Ha.  131 ; 
^^^^'  1  H.  L.  272;  Aston  v.  Wood,  6  Eq.  419. 


II.  The  Doctrine  of  Cy  Pafes. 

Gift  to  a  1.  If  there  is  a  gift  to  a  particular  charitable  society  by 
charitable  name,  and  the  society  has  existed,  but  at  the  time  of  the 
society       testator's  death  has  ceased  to  exist,  the  leoracy  fails.     Clark 

may  tail  '  »      -^ 

by  lapse,  y.  Taijlor,  1  Dr.  642 ;  Marsh  v.  Means,  3  Jur.  N.  S.  790  ; 
Russell  V.  Kellett,  3  Sm.  &  G.  264 ;  Langford  v.  Gowland, 
3  GifF.  617 ;  Fish  v.  A.-G.,  4  Eq.  521 ;  Makeoivn  v.  Ardagh, 
I.  R.  10  Eq.  445. 

If,  however,  the  charity  exists  at  the  testator's  death, 
but  expires  before  the  estate  is  administered,  the  legacy 
goes  to  charitable  purposes  cy  pres.  Hayter  v.  Trego,  5 
Russ.  113. 

General  And,  if  the  bequest  to  the  society  is  expressed  to  be  for 
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a  charitable   object,  the   failure    of    the  trustee  will  not  charitable 

destroy  the  charitable  gift.     Tem'pU'inoyle  School,  I.  R.  4 

Eq.  295 ;  Garherij  v.  Cox,  8  Ir.  Ch.  231 ;  Marsh  v.  A.-G., 

2  J.  &  H.  Gl. 

If  the  society  is  misdescribed,  the  Court  will,  if  possible,  Misde- 
scription 
discover  from  surrounding  circumstances  what  society  was  of  a  cha- 

intended.     Wilson  v.  Squire,  1  Y.  &  C.  C.  Qo4< ;  Bunting  society. 

V.  Marriott,  19  B.  163 ;  Kilvert's  Trusts,  12  Eq.  183 ;  7 

Ch.  170 ;  see  Coldwell  v.  Holme,  2  Sm.  &  G.  31;    Makeown 

V.  Ardagh,  I.  R.  10  Eq.  445. 

If,  however,  there  is  no  existing  charitable  society  suffi- 
ciently, or  there  are  several  equally,  answering  the  descrip- 
tion, the  gift  will  not  be  void,  but  will  be  applied  eg  pi  ^s 
to  charitable  purposes,  or  be  divided  among  the  several 
claimants.  Simon  v.  Barber,  5  Russ.  112 ;  Re  Clergy 
Society,  2  K.  &  J.  615;  Loscombe  v.  Wintringham,  13  B. 
87  ;  Re  3Iagiiire,d  Eq.632  ;  ReAlchin's  Trusts, U  Eq.230. 

2.  A  gift  for  a  clearly-defined  and  particular  charitable  Gift  for  a 
object,  as  to  build  a  church  in  a  particular  place,  will  fail  charitable 
if   the    object    becomes   impossible.     A.-G.  v.  Bishop  of^^^^f^^^^^^ 
Oxford,  1  B.  C.  C.  444  n. ;  Cherry  v.  Mott,  1  M.  &  C.  123 ;  ject  L'im- 
Russell  v.  Kellett,  3  Sm.  &  G.  204  ;  see,  however,  as  to  the 
limits  of  this  doctrine,  A.-G.  v.  Bowyer,  3  Ves.  724  ;  Ahhutt 
V.  Fraser,  L.  R.  6  P.  C.  96. 

In  such  a  case  it  seems  the  Court  will  retain  the  fund  The  Court 

,,.  ..  1  -i-T  „  will  direct 

for  a  time  and  direct  an  inquiry  as  to  the  possibility  oi  an  inquiry 
carrying  out  the  bequest.  A.-G.  v.  Bishop  of  Chester,  1  poJ3,3*^fty 
B.  C.  C.  444  ;  Baldwin  v.  Baldwin,  22  B.  419  ;  Sinnett  v.  of  effecting 

the  object. 

Herbert,  7  Ch.  232  :  Chamberlayne  v.  Brockett,  8  Ch.  206  ; 
see,  too,  Abbott  v.  Fraser,  L.  R.  6  P.  C.  96. 

Though,  on  the  other  hand,  if  the  gift  to  the  charity  Gift  to 
is  expressly  made  upon  some  event  which  is  too  remote,  upon  an 
the  gift  would  be  void  :  as,  for  instance,  a  gift  of  a  sum  ^J^'^^**^ 
of  money  to  build  almshouses,  when  land  should  be  given,  void. 
CJtamberlayne  v.  Brockett,  supra. 
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Discretion       3.  Where  a  discretion  is  left  to  trustees,  which  would 

to  trustees  .  ,        .   , 

to  apply  empower  them  to  apply  the  whole  of  the  gift  either  to 
to  dwity  charitable  or  other  indefinite  purposes,  the  whole  gift  is 
or  other      yoid,   as  it  does  not  appear  that   the   chief  object  was 

indefinite  ^  ^ 

objects.  charity,  and,  on  the  other  hand,  the  other  object  is  void 
for  uncertainty.  Williams  v.  Kershmo,  5  L.  J.  Ch.  84 ; 
5  CI.  &  F.  Ill  ;  James  v.  Allen,  3  Mer.  17  ;  Morice  v. 
Bishop  of  Durham,  9  Ves.  399  ;  10  Ves.  521 ;  Ommaney 
V.  Butcher,  T.  &  R.  260  ;  Vezey  v.  Jamson,  1  S.  &  St.  69  ; 
Kendall  v.  Granger,  5  B.  300 ;  Thompson  v.  Thompson, 
1  Coll.  398  ;  Boyle  v.  Boyle,  I.  R.  11  Eq.  433. 

It  has  recently  been  decided,  that  the  trustees  cannot 
exercise  their  discretion  and  appoint  the  whole  to  charity. 
In  re  Jarman's  Estate;  Leavers  v.  Clayton,  8  Ch.  D.  584. 
Whether  the  result  would  be  the  same,  where  the  whole 
might  have  been  applied  by  the  trustees  either  to  charity 
or  some  other  definite  and  ascertained  object,  seems  un- 
certain. Doion  V.  Worrall,  1  M.  &  K.  561 ;  a  case  of 
very  doubtful  authority. 
If  part  But,  if  the  bequest  is  such,  that  a  portion  must  be  ap- 

™oiied  in  pl^^d  to  charity,  the  gift  is  good,  although  the  charitable 
charity,      trust  mav  be  coupled  with  other  trusts,  which  are  void  for 

the  Court  . 

will  ascer-  uncertainty. 

amount.  ^^^  sucli  a  casc,  if  it  cannot  be  ascertained  how  much 

ought  to  be  applied  to  each  object,  the  gift  will  be  equally 
divided  among  the  several  objects,  including  those  which 
are  void,  as  to  which  the  gift  will  fiiil  2^^'0  tanto.  Doylcy 
V.  A.-G.,  4  Vin.  485  ;  7  Ves.  58  n.  ;  Salushury  v.  Denton, 
3  K.  &  J.  529  ;  Grafton  v.  Frith,  20  L.  J.  Ch.  198  ; 
Hoare  v.  Osborne,  L.  R.  1  Eq.  585  ;  In  re  Rigleys 
Trusts,  36  L.  J.  Ch.  147  ;  see,  too,  Re  Hall's  Charity,  14 
B.  115. 

If  it  is  possible  to  estimate  how  much  ought  to  be  given 
to  each  object,  an  inquiry  will  be  directed.  Adnam  v. 
Cole,  6  B.  353 ;  Champney  v.  Davy,  11  Ch.  D.  949. 
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4.  If  it  is  clear  that  the  testator  intended  to  give  to  Where 

..  there  is  a 

charity  generally,  the  bequest  will  not  tail :  general 

a.  by  the  failure  of  the  testator  to  appoint  the  particular  [j';'t''g;J^'tle 
obiects  he  intends  to  benefit,  though  the  bequest  may  be  gift  j«  ^P- 

•  nr-7/  plied  cy 

to   such   charitable   uses   as   he   shall  appoint.     31  ills  v.  pres. 
Farmer,  1  Mcr.  55  ;  Commissioners  of  Charitable  Dona- 
tions V.  Sullivan,  1  D.  &  War.  501  ;  Gillan  v.  Gillan,  1 
L.  K  Ir.  114  ;  Pococh  v.  A.-G.,  3  Ch.  D.  342. 

h.  or  by  reason  of  the  death,  revocation  of  the  appoint- 
ment, or  refusal  to  act  of  persons  in  whom  a  similar  power 
has  been  vested.  Moggridgc  v.  Thackwell,  7  Ves.  36 ;  13 
Ves.  416  ;   WJute  v.  White,  1  B.  C.  C.  12  ;  A.-G.  v.  Boulthee, 

2  Ves.  jun.  380  ;  3  Ves.  220. 

c.  or  by  the  failure  or  non-existence  of  the  particular 
objects  he  has  pointed  out.  Loscomhe  v.  Wintrinrjham, 
13  B.  87  ;  Haytcr  v.  Trego,  5  Buss.  113  ;  Reeve  v.  A.-G., 

3  Ha.  191. 

d.  or  even  by  the  fact  that  some  of  the  objects  specified 
are  void.  Fish  v.  A.-G.,  4  Eq.  521  ;  Dairson  v.  Small,  18 
Eq.  114. 

e.  or  by  the  fact  that  the  bequest  is  to  be  applied  to  a 
particular  object  at  a  future  time  beyond  the  limits  of 
perpetuity.     Chamberlaync  v.  Brockett,  8  Ch.  206. 

5.  Where  there  is   a  general  charitable  intention,  par-  Whether 

,.,  ^  ,        ...  particular 

ticular  gifts  to  charity  will  be  applied  cy  pres,  and  will  not  charitable 
fall  into  the  residue,  though  the  residue  itself   may  be  f^ii  Ml  ^^ 
given  to  a  charitable  object,  unless  the  particular  gifts  are  into  the 
expressly  directed  to  fall  into  the  residue  upon  failure  of  which  is 
the  charitable  objects  to  which  they  are  given.     Lyons  v.  to^charity. 
Advocate-General  of  Beiigal,  1  App.  C.  91. 

6.  Where  a  bequest  is  void  as  contravening  the  policy  of  a  Gift  con- 
statute,  it  will  not  be   carried  out  cy  pres.     Thrujrp  v.  ^^^{^ly  [Jf  ^ 
Collett,  26  B.  125  ;  Sivis  v.  Quinlan,  16  Ir.  Ch.  191  ;  17  ^^^*"*^- 
ib.  43  ;   Walsh  v.  Walsh,  I.  B.  4  Eq.  397. 

7.  Where  the  whole  of  the  rents  and  profits  of  land  are  increase 
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reirtfand^  ^^^^^^  ^°  cliarity,  but  the  objects  pointed  out  do  not  exhaust 
profits        the  fund,  the  Court  distributes  the  surpkis  cy  pres.   A  mold 

leaven  to  A         /^         r~,i  T-.        ^  J-  t/    i 

charity.      V.  A.-G.,  Shower  P.  C.  22 ;  Pleschel  v.  Paris,  2  S.  &  St. 

384 
Whole  Where  a  sum,  which  in  fact  amounts  to  the  whole  of 

rent  given 

to  charity,  the  rents  and  profits  of  certain  land,  is  given  to  charity, 

creasealso  ^^'^'^^  ^^  ^^  ^^^ct  a  dedication  to  charity  of  the  laud  itself, 

passes.        and  any  increase  in  the  rents  and  profits  goes  to  the  same 

purposes.     Thetford  School  Case,  8  Co.  R.  130  b. 

Similarly,  if  the  testator  has  shown  an  intention  to  dis- 
pose of  the  whole  to  cliaritable  purposes,  tliough  tliere 
may  be  a  residue  undisposed  of,  it  will  go  to  the  same 
purposes.     A.-G.  v.  Draj^ers,  2  B.  508. 

And  where  the  whole  rents  are  given  in  certain  propor- 
tions among  several  charitable  objects,  any  increase  is 
apportioned  rateably  among  those  objects,  subject  to  the 
discretion  of  the  Court.  A.-G.  v.  Jesus  Coll.,  29  B.  163 ; 
A.-G  V.  Marchaifit,  L.  R.  3  Eq.  424  ;  Merchant  Taylors  v. 
A.-G.,  11  Eq.  35;  6  Ch.  513;  A.-G.y.  Wax  Chandlers, 
L.  B.  6  H.  L.  1. 

When  cer-      But  where  rents  and  profits  of  land  are  given  to  a  cer- 
tain pay-  •  J  •     n       1 
ments  are   poration  and  certam  fixed  charitable  payments  are  directed, 

outrof''the  ^^'^^^^^^  ^o  ^ot  exhaust  the  whole,  and  there  is  no  gift  of 
oharVw  ^^^^  residue,  the  residue  belongs  to  the  corporation.  A.-G. 
objects,      V.  Mayor  of  Bristol,  2  J.  &  W.  291  ;  A.-G.  v.  Brascnose 

i'^rS''    ^'^^^-^  2  CI.  &  F.   295  ;    A.-G.  v.  Trinity  College,  24   B. 
the  in-         383^ 
crease  does 

not  pass  A  fortiori,  if  the  surplus  is  expressly  given  to  the  cor- 

<iiarit;ible  poratiou,  though  the  amount  of  it  be  specifically  mentioned 
o  jec  s.       ^y  ^1^^  testator,  any  increase,  after  the  payments  directed 

have  been  made,  belongs  to  the  corporation.     Southmolton 

v.  A.-G.,  5  H.  L.  1 ;  Maijor  of  Beverley  v.  A.-G.,  6  H.  L. 

310;  A.-G.  V.  Lean  of  Windsor,  8  H.  L.  309. 

If,  among  the  particular  payments  directed,  some  are 

not    charitable,  but    arc    to  be  made  to  individuals  and 
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cannot  have  been  intended  to  abate,  there  is  an  additional 
argument  that  none  of  the  particular  payments  were 
either  to  abate  or  to  increase,  and  that  the  surplus, 
whatever  it  might  be,  was  to  go  to  the  donees  in  trust. 
A.-G.  V.  Cordiuainers,  3  M,  &  K.  534  ;  Mayor  of  Beverley 
V.  A.-G.,  6  H.  L.  310. 

On  the  other  hand,  if  the  surplus  undisposed  of  is 
insignificant,  and  there  is  a  direction,  that  the  particular 
payments  are  to  abate  proportionately  in  the  event  of 
depreciation  of  the  property,  the  inference  arises,  that 
they  were  in  like  manner  to  share  proportionally  in  any 
increase.     Mercers'  Co.  v.  A.-G.,  2  Bl.  N.  S.  165. 


III.  Administration  of  Charitable  Gifts. 


When  the  bequest  is  to  an  existing  charitable  institu-  A  gift  to  a 
tion,  the  bequest  is  left  to  be  administered  as  part  of  the  institution 
funds  of  that  institution.      Society  for  P.   G.   v.   A.-G.,  'ZTedhf^' 

3  Russ.  142  ;   Wellbeloved  v.  Jones,  1  S.  &  St.  43.  the  institu- 

tion. 

But  if  the  bequest  is  to  an  existing  charitable  institu- 
tion for  purposes  other  than  the  puri^oses  for  which  it 
exists,  the  Court  will  administer  the  bequest  by  a  scheme 
to  be  settled  in  Chambers,  ib. 

And,  generally,  wherever  trustees  are  interposed  by  the  A  gift  to 
testator,  his  object  will  be  carried  out  by  the  Court  by  a  charitable 
scheme ;    but  if  no   trustees  are   interposed  the  charity  ^^^Ij^n^g!  ^^ 
is  administered  under  the  Sign  Manual.     Moqqridcie  v.  ^^^'^^  ^y 

.      *=  JJ        J  the  Court. 

Thackwell,  7  Yes.  36  ;  Raice  v.  Abp.  of  Canterbury,  14 
Ves.  364  ;  Kane  v.  Cosgrave,  I.  R  10  Eq.  211. 

If,  however,  there  is  a  gift  to  foreign  trustees  for  charit-  Oift  to 
able  purposes  in  a  foreign  country  and  the  trustees  dis-  trustees  for 
claim,  th-e  Court  has  no  power  to  settle  a  scheme,  and  the  ^^*'^."&'^ 
gift  fails.     A.-G.  v.  Sturge,  19  B.  597;  Keiu  v.  Bonaker, 

4  Eq.  655. 
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Cases  in  And  in  some  cases,  where  an  annual  sum  has  been 
discretion  ^i^ected  to  be  given  to  a  person  for  his  life  to  be  distri- 
of  the        biited   in  charity,  the  Court  has  refused  to  interfere  with 

trustee  is  _  _  * 

not  inter-   the  discretion  of  the  trustee  by  settling  a  scheme.     Bennett 
fered  with.  ^  jj^r^^yy^^^^i^  Amb.  708  ;   Wahlo  V.  Cayley,  16  Ves.  20G  ; 
Hordcr  v.  Earl  of  Suffolk,  2  M.  &  K.  59. 

IV.  What  may  not  be  given  to  Chaiiity. 

statute  of       By  the  so-called  statute  of  Mortmain,  9  Geo.  II.  c.  30,  it 

9  Gea  II'  is  enacted,  that  no  hereditaments,  corporeal  or  incorporeal, 

c.  36.  j-^Qj.  Q^^-^y  personal  estate  to  be  laid  out  in  the  purchase  of 

lands,  shall  be  given  for  the  benefit  of  any  charitable  uses 

whatsoever,  except  in  the  manner  therein  directed ;  and, 

in  effect,  all  gifts  by  will  of  any  lands,  tenements,  or  other 

hereditaments,  or  of  any  estate  or  interest  therein,  or  of 

any  charge  or  incumbrance  affecting  or  to  affect  any  lands, 

tenements,  or  hereditaments,  or  of  any  stock,  money,  goods, 

chattels,  or  other  personal  estate,  or  securities  for  money, 

to  be  laid  out  or  disposed  of  in  the  purchase  of  any  lands, 

tenements,  or  hereditaments,  or  of  any  estate  or  interest 

therein,  or  of  any  charge  or  incumbrance  affecting  or  to 

affect  the  same,  to   or  in  trust  for  any  charitable  uses 

whatsoever,  are  declared  to  be  null  and  void. 

Legacy  If  a  charitable  legacy  is  given  free  of  duty,  this  is  in 

tluty.  effect  a  gift  of  the  duty,  which  cannot  therefore  be  paid 

out  of  impure  personalty.     Wilkinson  v.  Barber,  14  Eq. 

9G. 

What  is  A.  The  decisions  are  numerous  as  to  what  is  an  intei'est 

tn  laid ''*  ill  lancl  within  the  statute  of  Mortmain. 

within  the       |_  Money  to  arise  from  the  sale  of  land  directed  by  the 

statute.  "  1        1    •        1  1 

Money  to  testator,  though  the  land  is  devoted  to  partnership  pur- 
arise  from  pQges^  is  clearly  within  it.  Page  v.  Leapingivell,  18  Ves. 
land.  4G3 ;  British  Museum  v.  White,  2  S.  &  St.  595 ;  Thornber 

V.    Wilson,  4  Dr.  350 ;    Incorporated  Church  Building 
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Soiiietii  V.  Coles,  5  D.  M.  &  G.  324 ;  A^hivorth  v.  Munn, 
28  W.  R  965 ;  47  L.  J.  Ch.  747 ;  15  Ch.  D.  5G3. 

So  is  the  purchase  money  for  hind  contracted  to  bo  sold  J;;'J"Jj^g 
by  the  testator,  but  in  respect  of  which  he  has  a  lien  at  his  money. 
death,  and  also  a  premium  payable  to  the  testator  in  respect 
of  a  lease  granted  at  a  low  rent.     Harrison  v.  Harrison, 
1  R.  &  M.  71 ;  ShepUeard  v.  Beetham,  6  Ch.  D.  597. 

2.  On  the  question  whether  money  to  arise  from  the 
sale  of  land  under  an  instrument  other  than  the  testator's 
will  is  within  the  Act,  the  cases  are  not  entirely  satisfac- 
tory. 

Where  land  is  given  by  a  first  testator  on  trust  for  sale, 
a  gift  of  the  proceeds  by  the  will  of  a  second  testator  is 
within  the  Act  if  the  time  for  selling  the  land  has  not 
arrived  at  the  death  of  the  second  testator,  or  if  the  land 
has  not  in  fact  been  sold,  and  the  second  testator  might 
have  elected  to  take  it  as  land.  Brook  v.  Badley,  4  Eq. 
106,  3  Ch.  672  ;  Lucas  v.  Jones,  4  Eq.  73 ;  Attorney- 
Genercd  v.  Harley,  5  Mad.  321. 

Where  land  is  given  by  a  first  testator  on  trust  for  sale  Money  to 

.  „     ,  ,     arise  from 

and  division  among  several  persons,  a  gut  oi  the  proceeds  sale  of 
by  the  will  of  a  second  testator,  which  does  not  take  effect  Ij^p^""^^^'' 
till  after  the  death  of   the  first,  is  it  seems  within  the  testator's 

will. 

Act,  if  the  property  has  not  in  fact  been  sold  before 
the  second  testator's  death.  Marsh  v.  A.-G.,  2  J.  &  H. 
61,  is  overruled  by  Brooh  v.  Badley,  3  Ch.  672  ;  see  Ash- 
tuorth  V.  Munn,  15  Ch.  D.  563. 

The  case  has  been  held  not  within  the  Act,  where 
leaseholds  have  been  given  on  trust  for  sale  to  pay  debts, 
and  have  been  sold  by  the  executors,  in  course  of  ad- 
ministration, after  the  death  of  the  second  testator, 
though  the  pure  personalty  was  enough  to  satisfy  the 
debts.  Shadbolt  v.  Thornton,  17  Sim.  49  ;  13  Jur.  597 ; 
but  this  case  is  of  very  doubtful  authority.  See  Lucas  v. 
Jones,  supra. 


304  GIFTS    TO    CHARITABLE    USES. 

Crops,  3_  Further,  within  the  Act  are  the  proceeds  of  growing- 

leaseholds. 
Mortgages  ^^°P^  ('^0^  leaseholds  (b),  money  secured  by  mortgage  of 

^^^  land  (c),  or  charged  upon  land   (d),  including  equitable 

mortgages  (e)  and  mortgages  of  leaseholds  (/).  Symonds 
V.  Marine  Society,  2  Giff.  325  {a).  Johnston  v.  Swann, 
8  Mad.  457;  Paice  v.  Archbishop  of  Canterbury,  14  Ves. 
364 ;  Entwistlc  v.  Davis,  4  Eq.  272  (6).  White  v.  Evans, 
4  Yes,  21  ;  Corbyn  v.  French,  4  Ves.  418 ;  Gurrie  v.  Pye, 
17  Ves.  462 ;  Paice  v.  Archbishop  of  Canterbury,  14  Ves. 
364  (c).  J..-G^.  V.  Harley,  5  Mad.  321 ;  Harrison  v. 
Harrison,  1  R.  &  M.  71  ((?)•  ^?e^«'?i(?er  v.  Brame,  30  B. 
153  (e).    C/iester  v.  Chester,  12  Eq.  444  (/). 

Mortgage        4.  Though  personalty  may  happen  to  be  included  in  a 

of  real  and  •n  i 

personal     mortgage  given  by  will,  the  bequest  will  not  be  appor- 

property.    ^^^j^gj^  ^^j,  ^y-|^  there  be  an  apportionment,  if  the  bequest 

is  of  a  sum  charged  upon  realty  and  personalty  by  a  prior 

testator.     Brook  v.  Badley,  L.  R.  3  Ch.  672 ;  see  In  re 

Hill's  Trusts,  16  Ch.  D.  173. 

But  if  a  sum  is  secured  by  a  promissory  note  and  a 
mortgage  by  deposit,  and  the  property  mortgaged  is  worth 
only  half  the  debt,  the  bequest  is  valid  as  regards  the 
portion  not  secured  by  the  mortgage.  Smith  v.  Sopwith, 
W.  N.  1877,  208. 
Mortgages  5.  So,  too,  mortgages  of  rates  on  occupiers  of  land 
and'toUs.  leviable  by  distress  (a),  of  poor  rates  (6),  of  turnpike  tolls 
and  harbour  and  dock  rates  (c),  and  Metropolitan  Board  of 
Works  Consolidated  Stock  {d),  are  within  the  Act  and 
cannot  be  given  to  charity.  Thornton  v.  Kcnipson,  Kay, 
592;  Chandler  v.  Hoivell,  4  Ch.  D.  651  (a).  Finch  v. 
Squire,  10  Ves.  41  (b).  Knapp  v.  Williams,  4  Ves. 
429,  n. ;  King  v.  Wonstanley,  8  Pr.  180;  Ion  v.  Ashton, 
28  B.  379 ;  Alexander  v.  Brame,  30  B.  153 ;  Tyrrell  v. 
Whinfield,W.  N.  1877, 99 (c).  Cluffv.  Cluff,  2  Ch.  D. 222 {d). 
The  case  of  Chandler  v.  Howell,  like  some  of  the  other 
cases  above  cited,  may  possibly  be  open  to  reconsideration. 
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but  it  is  probably  not   correct  to  say  that   it  is  overruled 
by  Attree  v.  Hawe,  9  Ch.  D.  337. 

G.  Similarly,  within  the  statute  are  arrears  of  interest  Arrears  of 

•^  _  rent,  judg- 

due  on  a  mortgage,  and  rent  accrued  due  since  the  testa-  ment 
tor's  death,  on  land  contracted  to  be  sold,  and  a  judgment  ^and. 
debt,  if  it  is  a  charge  upon  realty.     Alexander  v.  Brame, 
30  B.   1.53 ;  Edwards  v.  Hall,   11   Ha.   1  ;  Collinson  v. 
Pater,  2  R.  &  M.  344. 

7.  A  voluntary  covenant  to  leave  money  by  will  to  a  Voluntary 

covenant 

charity  is  in  substance  a  legacy,  and  is  void  if  the  testator  to  leave 
leaves  only  real  assets  ;  if  he  leaves   mixed  assets,  there  ^0*55 Ya^^ 
will  be  an  abatement  in  the  proportion  of  the  pure  to  the  regards 

^       ^  '■  real  assets. 

impure  personalty.     Jeffries  v.  Alexander,  7  D.  M.  &  G. 
52.5 ;  8  H.  L.  594  ;  Fox  v.  Lowndes,  19  Eq.  453. 

8.  Shares  in  companies,  whether  incorporated  or  not,  are  ^^^^^^^  ^° 
not  within  the  statute,  provided  laud  is  held  by  them  only  companies 

,      ,  .      .     are  not 

for  the  common  purposes  of  the  undertaking,  and  tins  is  \vithin  the 

the  case  whether  the  shares  are  declared  to  be  personal  statute, 

estate  or  not,   provided  the  right    of  the    shareholder  is 

merely  to   call  for  a  share  of  the  profits,  and   not  for  a 

specific  part  of  the  land  itself.     Walker  v.  Milne,  11  B. 

507;  Myers  v.  Perigal,  11  C.  B.  90 ;  2  D.  M.  &  G.  599; 

Edwards  v.  Hall,  11  Ha.  1 ;  0  D.  M.  k  G.  74 ;  Haijfer  v. 

Tucker,  4  K.  &  J.  243  ;  Entwistle  v.  Davis,  4  Eq.  272. 

Morris  v.  Glyn,  28  B.  218,  cannot  be  considered  law. 

It  makes  no  difference  that  the  company  whose  shares 

are  in  question  has  placed  itself  in  the  position  of  landlord, 

by  letting  its  land  to  another  company.     Linleyv.  Taylor, 

1  Gifif.  67 ;  2  D.  F.  &  J.  84. 

But  if  the  land   is  held   in  trust  for  each   individual  unless  each 

share- 
shareholder  in  proportion  to  his  shares,  so  that  each  share-  holder  is 

holder  has  a  direct  and  definite  interest  in  the  land,  the  ^  ^^efimte 

shares  are  within  the  statute.     Baxter  v.  Brown,  7  M.  &  Hf^^^'''' 

Gr.  198.     See  Watson  v.  Spratley,  10  Ex.  222. 

9.  Debenture  stock,  debentures  and   mortgage  deben-  Debenture 

X 
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stock,         tures  of  railway  companies  charsdng  the  iindertakinef  and 

mortgage  J  f  &     o  » 

deben-  tolls  of  the  Company  are  not  within  the  Act.  Attree  v, 
Hawe,  9  Ch.  D.  337 ;  Holdsworth  v.  Davenport,  3  Ch.  D. 
185  ;  In  re  MitchelVs  Estate ;  Mitchell  v.  Moherly,  6  Ch. 
D.  655,  overruling  Ashton  v.  Zorc?  Langdale,  4  De  G.  & 
S.  402. 
Bonds  10.  Bonds  charged  by  justices  on  the  police  rates  since 

police         7  &  8  Vict.  c.  33,  under  which  Act  justices  no  longer  have 
rates.         power  themselves  to  levy  a  rate,  but  issue  a  precept  to  the 
guardians  of  the  unions  for  payment  of  the  amount  re- 
quired, are  not  within  the  Act.     In  re  Harris  ;  Jacson  v. 
Governors  of  Queen  Anne's  Bounty,  15  Ch.  D.  561. 
Arrears  of       H.  Arrears  of  rent  due  at  the  testator's  death  (a),  ap- 

rent  due  at  .  . 

the  death,  portioned  rent  (6),  a  royalty  on  minerals  (c),  and  tenants 
Tenants'  fixtures  (cl),  are  not  within  the  Act.  Edioards  v.  Hall, 
fixtures.      ^^  Ha.  1  ;  6  D.  M.  &  G.  74  (a).     Thom^as  v.  Stowell,  18  Eq. 

198  (6).    Brook  v.  Bradley,  4  Eq.  106  (c).     Johnson  v. 

Swann,  3  Mad.  457  {d). 
Money  to        B.  As  to  what  is  a  gift  of  personalty  to  be  laid  out  in 

be  invested    .  .  f   ^        ^  •  t  ■  •  ^  ■         ^ 

in  land.      the  purchase  oi  land  or  any  interest  therein  withm  the 

Mortmain  Act : 
Money  to        1.  Money  directed  to  be  invested  on  real  securities,  or 

beinvested  .  n       •         •  i  •        i 

on  real  or  even  merely  on  mortgage  security  generally,  is  within  the 
St^    ^^^-     ^'^^^^*'  ^-  'S'^^^ow,  1  Kee.  224. 

The  same  is  the  case  if  the  ultimate  object  of  the  bequest 
is  investment  in  land,  though  other  investments  may  be 
authorised  in  the  meantime.  Mann  v.  Burlingham,  1 
Kee.  235;  A.-G.  v.  Hodgson,  15  Sim.  146. 

But  the  gift  is  valid  if  an  option  is  left  to  trustees ;  for 

instance,  if  money  is  directed  to  be  invested  in  real  or 

other  securities.     A.-G.  v.  Goddard,  T.  &  R.  348;  Graham 

V.  Paternoster,  31  B.  30;  Beaumont's  Trusts,  32  B.  191. 

Bequest  to      2.  A  bequest  of  money  to  pay  off  a  debt  secured  by 

mortgage    mortgage,  whether  legal  or  equitable,  of  land  belonging  to 

charity.*    a  charity  is  void.     Corby n  v.  French,  4  Yes.  4!l8 ;   Water- 
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house  V.  Holmes,  2  Sim.  162;  In  re  LynalVs  Trusts,  12 
Ch.  D.  211. 

But  this  is  not  the  case  where  the  debt  is  no  charge 
upon  the  land.     Bunting  v.  Marriott,  19  B.  163. 

3.  A   gift  to    improve,    repair   or    enlarge   an    existing  Gift  to 


improve, 


or 


charitable  institution  is  valid.     Edwards  v.  Hall,  11  H.  1 ;  enlarge, 
6  D.  M.  &  G.  74 ;  Haiukins'  Trust,  33  B.  570.  ^^P^'^-  ' 

4.  A  gift  to  build  a  charitable  institution  is  held  primd  Gift  to 
facie  to  imply  a  direction  to  purchase  land  for  the  purpose,  charitable 
and  is  void  under  9  Geo.  II.  c.  36.     Chapman  v.  Brown,  '^^f^^^'"'' 
6  Ves.  404;  A.-O.  v.  Parsons,  8  Ves.  186;  Pritchardy. 
Arhouin,   3  Kuss.    456;   A.-G.    v.    Davies,  9  Ves.    535; 
Martin  v.  Wellsted,  2  W.  R.  657  ;  Longstaff  v.  Rennison, 

1  Dr.  28;   Watmough's  Trusts,  8    Eq.  272;  Hawkins  v. 
Allen,  10  Eq.  246;  Pratt  v.  Harvey,  12  Eq.  544. 

A  gift  for  the  erection  of  a  charitable  institution  does 
not  become  valid  because  it  is  made  to  a  corporation  which 
has  power  to  hold  land  in  mortmain,  and,  in  fact,  possesses 
land  available  for  the  purposes  of  the  bequest.  In  re 
Cox  ;  Cox  V.  Davie,  7  Ch.  D.  204. 

5.  If,  however,  an  option  is  given  to  the  trustees  either  Discretion 
to  build  a  charitable  institution  or  bestow  the  money  in  ^^  ^^ 
some  other  manner  which  is  legal,  the  bequest  is  good  as  t^e  money 

°  .  ^^  some 

regards  the  legal  purpose.  Sorresby  v.  Hollins,  9  Mad.  legal  man- 
221 ;  A.-G.  V.  Whitchurch,  3  Ves.  141 ;  Incorporated 
Society  V.  Barlow,  3  D.  M.  &  G.  120  ;  17  Jur.  217 ;  Mayor 
of  Faversha^n  v.  Ryder,  18  B.  318 ;  5  D.  M.  &  G.  350 ; 
Edwards  v.  Hall,  11  Ha.  1  ;  6  D.  M.  &  G.  74;  Dent  v. 
AUcroft,  30  B.  335;  University  of  London  v.  Yarrow,  1 
De  G.  &  J.  72. 

And,  on  similar  principles,  a  bequest  of  pure  and  impure 
personalty  to  such  charities  as  trustees  may  select  is  good, 
since  the  power  can  be  exercised  in  favour  of  charities 
exempt  from  the  law  of  mortmain.  Lewis  v.  Allenby,  10 
Eq.  668. 

X  2 
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C4ift  to 
"  estab- 
lish "  a 
charity. 


6.  A  direction  to  "  establisli "  would,  it  .seems,  lyrimd 
facie  imply  building,  and  come  under  the  same  rule  as  a 
bequest  for  building.  A.-O.  v.  Hodgson,  15  Sim.  146 
Longstaffv.  Rennison,  1  Dr.  28;  Re  Clancy,  16  B.  295 
A.-G.  V.  Hall,  9  H.  647  ;  Dunn  v.  Bownas,  1  K.  &  J.  591 
Tatham  v.  Drummoncl,  4  D.  J.  &  S.  484. 

But,  of  course,  the  word  may  be  used  in  such  a  context 
as  to  exclude  building.  A.-G.  v.  Williams,  2  Cox,  387; 
Hill  V.  Jones,  2  W.  R.  657. 

And  the  fact,  that  an  annual  sum  only  is  given  to  esta- 
blish a  school,  would  apparently  go  to  show  that  the 
testator  did  not  contemplate  building.  Hartsliome  v. 
Nicholson,  26  B.  58. 

The  same  is  the  case  Avith  an  annual  sum  given  to 
"provide"  a  school,  which  may  only  mean  that  a  school 
is  to  be  hired.  Johnston  v.  Swann,  3  Mad.  457  ;  Crafton 
V.  Frith,  20  L.  J.  Ch.  198;  15  Jur.  737. 

A  gift  to  "  support  or  found  "  a  school  is  valid.  In  re 
Hedgman  ;  Morley  v.  Croxon,  8  Ch.  D.  156. 

A  bequest  to  "  found  "  a  chapel  implies  building,  ^op- 
Mns  v.  Phillips,  3  Giff.  182. 

On  the  other  hand,  a  gift  to  "  endow  "  would  not,  j^^'imd 

facie,  authorise    building,  though    the    word    may   be    so 

used  as  to  involve  it.     Scdiishury  v.  Denton,  3  K.  &  J. 

529 ;  Edwards  v.  Hcdl,  11  E[a.  1  ;  Sinnett  v.  Herbert,  7 

Ch.  233 ;  Kirkhanh  v.  Hudson,  7  Pr.  212. 

Evidence        7.  But,  even  though  the  object  of  the  gift  may  prinid 

tion  that    facie  imply  the  purchase  of  land,  it  may  appear  that  the 

the  testa-    +gg|.j^^Q^  had  no  such  intention.      He  may  have  contem- 

tor  did  not  -^ 

contem-  plated  the  building  as  to  be  erected  either  on  land  already 
in  mortmain,  or  on  land  to  be  provided  after  his  death 
from  some  other  source. 

(a.)  Thus,  if  the  testator  contemplated  land  already  in 
mortmain,  a  gift  to  build  a  charitable  institution  is  good. 
This  will  be  the  case: — 


Gift  to 
endow  a 
charity. 


plate  the 
purchase 
of  land. 
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fi.)   If  laud  already  iu  mortmain  is  expressly  referred  to  l^-'^nd  in 
in  the  will.     Gluhh  v.  A.-G.,  Amb.  87.3;  Brodie  v.  referred  to 
Duke  of  Chandos,  1  B.  C.  C.  444  n.  expressly, 

If  it  is  uncertain,  whether  the  land  upon  which  the 
testator  directs  the  money  to  be  laid  out  is  already 
in  mortmain  or  not,  an  inquiry  will  be  directed. 
Champney  v.  Davy,  11  Ch.  D.  949. 

(ii.)  If  land  already  in  mortmain  is  impliedly  referred  by  impli- 
T  .  1     M  1    •  1  •    cation, 

to,  as  by  a  direction  to  build  in  such  manner  as  is 

consistent  with  law.     Dent  v.  AUcroft,  30  B.  335  ; 

Seiuell  V.  Creive  Read,  L.  R.  3  Eq.  60. 

(iii.)  External  evidence  may  be  adduced  in  order  to  show  byextemal 
that  the  testator  must  have  contemplated  land  in 
mortmain,  though  as  to  the  exact  amount  of  evi- 
dence necessary  for  this  purpose  the  cases  are  not 
quite  consistent.  A.-G.  v.  Hyde,  Amb.  751 ;  Giblett 
v.  Hohson,  3  M.  &  K.  517 ;  Booth  v.  Carter,  L.  R.  3 
Eq.  757 ;  Cress-well  v.  Cresswell,  6  Eq.  69. 

(b.)  When  the  testator  intends  the  buildings  to  be 
erected  on  land  to  be  supplied  from  some  other  source 
after  his  death  : — 

(i.)  It  is  clear,  that  a  direct  inducement  offered  to  any  Induce- 

„-,.,,.  merit  to 

person  to  give  land  for  the  purpose  ot  the  building,  give  land, 
as,  for  instance,  a  bequest  to  A.  to  build  if  he  will 
give  the  land,  is  bad.     A.-G.  v.  Davies,  9  Ves.  535. 
(ii.)  If  the  trustees  are  directed  to  beg  the  land  from  Direction 

.  .  to  beg 

some  person,  but  their  own  implied  power  to  pur-  laud. 
chase  remains,  the  bequest  is  bad.     Mather  v.  Scott, 
2  Kee.  172. 
(iii.)  "Where  the  bequest  is  to   build,  with  an  express  Direction 
direction,  that  land  is  not  to  be  bought  tor  the  pur-  land, 
pose,  the  bequest  is  valid,  whether  made  conditional 
upon  land  being  provided,  or  without  any  condition. 
Hcnshaw  v.  Atkinson,  3  Mad.  306;  A.-G.  v.  Wil- 
liams, 2  Cox,  387  ;  Cawood  v.  TItODipson,  1  8m.  &  (J. 
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409;  PhilpottY.  Governors  of  St.  Georges  Hospital, 

6  H.  L.   338  (overruling  Trye  v.   Corporation   of 

Gloucester,  14  B.  173) ;  Chamberlayne  v.  Brockett, 

8  Ch.  206. 

Bequest  8.  Upon  similar  principles,  a  bequest  to  the  trustees  of 

ity,  the       a    charity  which   exists  only  for  the  purchase  of  land  is 

whfchk     ^oi^-      ^ichnore  v.    Woodroffe,  Amb.  636;  Middleton  v. 

to  acquire  ClitJieroe,  3  Ves.  734;  Denton  v.  Lord  J.  Manners,  25  B.  38  ; 

land. 

2  De  G.  &  J.  675. 

On  the  other  hand,  it  is  good  if  it  exists  for  the  purchase 
of  land  or  other  objects.     Incorporated  Society  v.  Barlow, 

3  D.   M.  &  G.  120 ;  Carter   v.  Green,  3   K.   &  J.   591  ; 
Wilkinson  v.  Barber,  14  Eq.  96. 

9.  A  bequest  of  money  to  be  employed  in  enlarging  or 
improving  a  charitable  object  attempted  to  be  created  by 
a  testator,  fails,  if  the  original  object  is  invalid.  A.-G. 
V.  Hinxman,  2  J.  &  W.  270  ;  Smith  v.  Oliver,  11  B.  481 ; 
Crump  V.  Playfoot,  4  K.  &  J.  479 ;  Green  v.  Britten,  42 
L.  J.  Ch.  187 ;  In  re  Cox;  Cox  v.  DoMe,  7  Ch.  D.  204. 
Bequest  10.  A  bequest  of  the  proceeds  of  sale  of  land  in  England 

for  foreign  ■<       ^     •  ^  •         ^ 

charity.  to  be  laid  out  m  the  i^urchase  of  land  for  charitable  pur- 
poses in  a  country  where  land  may  be  well  given  to  charity, 
is  void.  Curtis  v.  Halton,  14  Ves.  537;  A.-G.  y.  Mill, 
3  Russ.  328  ;  5  Bl.  N.  C.  593 ;  2  Dow.  &  CI.  393. 

But  the  Statute  of  Mortmain  leaves  bequests  of  money 
to  be  laid  out  in  the  purchase  of  land  for  charitable  pur- 
poses in  other  countries  untouched.     Mackintosh  v.  Toivn- 
send,  16  Ves.  330 ;  see  Whicker  v.  Hume,  7  H.  L.  124. 
C.  Exceptions  from  the  Statute  of  Mortmain. 
Universi-        The    Universities   of  Oxford   and   Cambridge,  and   the 
ford  and     Colleges  of  Eton,  Winchester  and  Westminster,  are  excepted 
bHdcr.-        from  the  oj^eration  of  the  Mortmain  Act.     But  this  excep- 
and  Eton,    tion  onlv  authoHses  devises  to  these  colleo-es  for  all  or  some 

Winches-  "^  .  .  * 

ter,  and      of  the  purposcs  for  which  they  exist,  and  not  upon  trust 
ster^excep- fo'^  other  charitable  objects.     A.-G.  v.  Tancred,  1  Ed.  10; 
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I  W.  Bl.  90;  Amb.  351 ;  A.-G.  v.  Whoriuood,  1  Ves.  534  ;  ted  f^om 
A.-G.  V.  Munby,  1  Mer.  327. 

And  if  there  is  a  good  devise  of  lands  to  a  college  for 
charitable  objects,  which  the  college  refuses  to  accept,  the 
object  will  be  carried  out  cy  pr^s.  A.-G.  v.  Andi^ew,  3 
Ves.  633. 

Before  the  Wills  Act,  it  seems  that  a  devise  to  a  college  whether 
did  not  carry  the  legal  estate,  notwithstanding  Benet  College  tXs Xe 
V.  Bishop  of  London,  2  W.   Bl.   482,  which  was  decided  J^gai  es- 
upon  an  erroneous  interpretation  of  the  statute  43  Eliz.  c.  4, 
that  statute  being  merely  remedial  and  not  intended  to 
authorise   what   was    illegal  before.      See   Incorporated 
Society  v.  Richards,  1  D.  &  War.  258. 

Whether  a  devise  to  a  college  since  the  Wills  Act  would 
carry  the  legal  estate  seems  doubtful.     See  p.  92. 

The  fact  that  a  charity  is  empowered  by  Act  of  Parlia-  in  what 
ment  to  hold  lands  does  not  entitle  a  testator  to  devise  tfes^em-'^"' 
lands  to  it.     Rohinson  v.  Governors  of  London  Hospital,  ^°J^®f^^j° 
10  Ha.  19  ;  Nethersole  v.  School  for  the  Indigent  Blind,  may  take 

II  Eq.  1 ;  Chester  v.  Chester,  12  Eq.  444.  ^^  '^^''^^' 
But  where  charities  are  empowered  to  acquire  lands  by 

will,  testators  are  of  course  entitled  to  devise  lands  to  them. 
Perring  v.  Traill,  18  Eq.  88. 

But  it  seems  that  such  a  power  to  take  lands  by  devise, 
would  not  necessarily  authorise  a  bequest  of  money  secured 
on  mortgage.     Chester  v.  Chester,  supra. 

An  Act  passed  before  the  Act  9   Geo.   II.  c.   36,  and  Bequest  of 

1        1        1  •  1  money  to 

enabling  a  charitable  corporation  to  take  lands  without  a  be  em- 
licence  in  mortmain,  by  authorising  testators  to  devise  lands  i|),*^^i''^e?'^ 
to  the  corporation,  does  not  exempt  the  corporation  from  visef}  *", 

,     J  chanty  by 

the  operation  of  9  Geo.  II.  c.  36.     Luckraft  v.  Pridham,  the  testa- 
6  Ch.  D.  205.  *""■■ 

Under  42  Geo.  III.  c.  116,  s.  50,  money  may  be  given  by  Eedemp- 
will  or  otherwise  for  redeeming  the  land  tax  on  lands  la^^Vtax. 
settled  to  charitable  uses. 
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Under  section  162  of  the  same  Act  land  tax  redeemed 
or  purchased  may  be  given  b}^  deed  or  will  for  the  aug- 
mentation of  any  living. 
Statute  43       The  statute  43  Geo.  III.  c.  108,  authorises  the  devise  of 

Geo.  III. 

c.  108.  lands  not  exceeding  five  acres,  or  of  goods  or  chattels  to  the 
amount  of  5001.  for  erecting,  repairing,  or  providing  any 
church  or  chapel  where  the  Liturgy  of  the  Church  of 
England  is  used,  or  any  mansion-house  for  any  minister  of 
the  said  Church,  and  other  similar  purposes. 

Under  this  Act  a  bequest  of  500?.  towards  building  a 
church,  if  the  testator  survives  the  making  of  the  will 
three  months,  is  good.  Dixon  v.  Barlow,  3  Y.  &  C.  Ex. 
677  ;  Girdlestone  v.  Creed,  10  Ha.  480. 

The  Act,  however,  does  not  authorise  a  devise  of  lands 
to  be  sold  and  the  proceeds  to  be  applied  towards  the  pur- 
poses of  the  Act.  Incorporated  Church  Building  Society 
V.  Coles,  1  K.  &  J.  145 ;  5  D.  M.  &  G.  324. 

The  effect  of  the  Act  is  that  under  a  bequest  towards 

building  a  church  the  legacy  will  be  apportioned  between 

the  pure  and  impure  personalty,  and  be  paid  out  of  pure 

personalty  to  the  extent  of  its  proportion,  and  out  of  the 

impure  personalty  to  the  extent  of  500?.    Sinnett  v.  Herbert, 

7  Ch.  232  ;  Ghampney  v.  Davy,  11  Ch.  D.  949. 

Endow-  Under  6  &  7  Vict.  c.  37,  s.   9,  the  Ecclesiastical  Com- 

ment of  .      .  .  , .        .  „  ... 

districts      missioners  may  constitute  districts  tor  spiritual  purposes, 
spiritual     ^^^  ^J  section  22  land  or  money  may  be  given  by  deed  or 
purposes.    y^.{\\  f^j.  i\^q  endowment  of  the  minister  of  a  district,  or  for 
providing  a  church  or  chapel  under  the  Act. 

Under  this  Act  a  direction  to  apply  a  sum  for  the 
purposes  authorised  by  the  Act,  if  the  object  can  be 
legally  carried  out  within  twenty-one  years  from  the 
testator's  death,  is  valid,  if  a  district  is  constituted 
within  the  stated  period,  though  no  district  has  been 
constituted  at  the  testator's  death.  Baldwin  v.  Baldivin, 
22  B.  419. 
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A  list  of  charities  excepted  from  the  Mortmain  Act  will 
be  found  in  Tudor's  Real  Property  Cases,  p.  508. 

The  Statute  of  Mortmain  cannot  be  avoided  by  a  secret  Secret 
trust  in  favour  of  a  charity.     Russell  v.  Jackson,  10  Ha.  i^nd  in 

gA  f  favour  of 

charity  ia 

In  such  a  case,  however,  the  devisee  takes  the   legal  bad, 

but  the 

estate.     Siueeting  v.  Sweeting,  12  W.  R  239.  devisee 

Where  land  is  devised  on  trust  for  a  person  for  life  with  iLafes-^ 

remainder  to  charity,  the  legal  estate  is  well  devised  for  *^**^- 

life.     Young  v.  Grove,  4  C.  B.  668. 

The  legal  estate  passes  when  the  trust  is  for  charity,  and 

for  other  objects  which   are   valid.      Doe  d.  Chidgey  v. 

Harris,  16  M.  &  W.  517,  518. 

But  a  devise  of  lands  on  an  express  trust  for  charity 

only  is  void,  as   regards  the  legal  estate  as  well,  by  the 

statute  9  Geo.  II.  c.  86.     Doe  d.  Burdette  v.   Wrighte,  2 

B.  &  Aid.  710. 
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CHAPTEE  XXYII. 

SUCCESSIVE     AND      CONCURRENT     INTERESTS,     JOINT 
TENANCY    AND    TENANCY    IN    COMMON. 

I.  Devise  to  a  Class  in  Tail. 
Devise  to        In  some  cases  the  question  has  arisen  whether  the  gift 

a  class  in     .       ,  i  ,  i  i     j.i  ^i 

tail  gives  1^  to  Several  persons  concurrently,  or  whether  they  are 
concurrent  intended  to  take  successively ;  thus  a  devise  to  the  sons  of 

interests,  .  . 

a  person  in  tail  is,  primd  facie,  a  gift  to  a  class.  Be  Windt  v. 

De  Windt,  L.  E.  1  H.  L.  87;  Surtees  v.  Surtees,  12  Eq.  400. 

unless_  But,  if  there  is  a  general  intention  manifest  to  keep  the 

there  is  an  .  .,,.„.  ^      ,  , 

intention  estates  together  m  a  single  line  oi  enjoyment,  the  members 
to  keeTthe  °^  ^^®  ^^^^^  "^^^^^  *^^®  Successively.  Cradock  v.  Cradock, 
property _    4  j^r.  K  S.  626,  656  ;  Allqood  v.  Blake,  L.  R  7  Ex.  339  ; 

together  m   _  '^ 

one  line  of  ih.  8  Ex.  160. 

enjoy- 

^^^"^^^  II,  Gifts  to  a  Parent  and  Children. 

Gift  to  In  the  same  way  a   gift  to  a  parent  and  children  is 

amfriil-  jJ'"^'>Jia/«ci€  a  gift  to  them  concurrently.  Mason  v.  Clarke, 
dren  gives  j^y  B.  126  ;  Siitton  V.  Tovre,  6  Jur.  234;   Wilson  v.  Mad- 

them  '  ' 

concurrent  dison,  2  Y.  &  C.  C.  372  ;  Beales  v.  Crisford,  13  Sim.  592  ; 

interests.    ^^^^^,.^^  ^  Ncivill,  12  Eq.  432;  7  Ch.  253.    See  Cape  v.  Cape, 
2  Y.  &  C.  Ex.  543. 

The  fact,  that  the  gift  is  to  the  parent  in  trust  for  her- 
self and  her  children,  is  not  sufficient  to  show  that  they 
are  not  to  take  concurrently.  Newill  v.  Newill,  7  Ch.  253. 
See  Curtis  v.  Graham,  12  W.  R.  998.  Ward  v.  Grey, 
26  B.  485,  probably  goes  beyond  the  present  tendency  of 
the  Court. 

What  is  a       But,  if  there  is  anything  to  show,  that  the  parent  is  to 

intention,    take  a  different  interest  from  that  of  the  children,  he  will 
take  for  life,  with  remainder  to  the  children. 
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1.  If  the  bequest  is  to  A.  and  his  children  as  tenants  Words  of 

distiibu- 

in  common,  if  more  than  one,  showing  that  the  tenancy  ti<.n  ap- 
in  common  is  to  apply  to  children  only,  the  father  takes  ^y^q  chil- 
for  life.     Doe  d.  Davy  v.  Burnsall,  6  T.  R.  30  ;  1  B.  &  P.  ^^'^  °"^y- 
215,  where  issue  must  have  meant  children  by  the  force 
of  the   gift  over  in  default  of   issue  of  such  issue.     See 
Doe  d.  Gilman  v.  Elvey,  4  East,  313. 

2.  A  devise  to  A.  and  his  children  and  the  heirs  of  the  Words  of 

limitation 

parent  and    children,  gives   a  joint    estate    in  fee,  or  an  applied  to 
estate  tail    to  the   parent,  according  as  there  are  or  are  dren  only, 
not  children  living  at  the  time  of  the  devise.     Oates  d. 
Hatteiiy  v.  Jackson,  2  Str.  1172  ;   Underhill  v.  Roden,  2 
Ch.  D.  494. 

But  a  devise  to  A.  and  his  children,  and  the  heirs  of 
the  children,  w^ould  give  A.  an  estate  for  life  with  re- 
mainder to  his  children.  Jeffery  v.  Honywood,  4  Mad. 
398,  was  decided  on  this  ground,  though  it  would  seem  the 
word  heirs  referred  to  the  parent  as  well  as  the  children. 

3.  If  the  bequest  is  to  a  father  and  his  children,  and  Settlement 
there  is  a  desire  expressed   that  the  whole  fund  should  be  the^whole 
settled  or  secured,  a  term  which  would  have  no  meaning  ^"^^• 

as  applied  to  the  father's  interest  as  joint  tenant,  the 
father  takes  for  life.  Vaiighan  v.  Marquis  of  Headfort, 
10  Sim.  639 ;  Combe  v.  Hughes,  14  Eq.  415. 

If  a  continuing  trust  is  created,  which  is  contemplated 
as  outlasting  the  parent's  life,  there  is  room  for  a  similar 
argument  in  favour  of  a  life  interest  in  the  parent.  Ogle 
V.  Corthorn,  9  Jur.  325. 

4.  Whether,  where  the  gift  is  to   the  separate  use   of  Gift  of  the 

the  mother,  it  will  be  considered   a  sufficient  indication  of  to  the 

intention  to  cut  the  interest  of  the  parent  down  to  a  life  ®*^P^^^*^ 

^  use. 

interest  is  not  certain.  On  the  whole,  the  better  opinion 
seems  to  be,  that  where  the  words  creating  the  separate 
use  apply  to  the  whole  fund  or  legacy,  it  will  be  construed 
as  giving  the  mother  a  life  interest.    Newman  v.  Nightin- 
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Separate 
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parent's 
interest 
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terests of 
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the  whole 
fund  di- 
rected at  a 
particular 
time. 


Gift  over 
of  the 
entire  fund 
if  there 
are  no 
children. 


Children 
contem- 
plated as 
taking  the 
whole 
fund. 


gale,  1  Cox,  311 ;  French  v.  French,  11  Sim.  257;  Bain  v. 
Lescher,  11  Sim.  397;  Froggatt  v.  Warclell,  3  De  G.  &  S. 
685;  Daiuson  v..  Bourne,  16  B.  29;  Jeffery  v.  De  Vitre, 
24  B.  296  ;  Scott  v.  Scott,  11  Ir.  Ch.  114  ;  Ogle  v.  Corthorn, 
9  Jm-.  325,  in  which  case  the  Vice-Chancellor  Wigram 
thought  that  a  gift  to  the  separate  use  was  conclusive 
against  the  children  participating  with  their  mother. 
Combe  V.  Hughes,  14  Eq.  415. 

On  the  other  hand,  the  cases  of  De  Witte  v.  De  Witte, 
11  Sim.  41,  and  Bustard  v.  Saunders,  7  B.  92  (whicli, 
however,  only  followed  De  Witte  v.  De  Witte),  are  incon- 
sistent with  this  rule. 

If  the  interest  of  the  mother  alone  is  given  to  her  sepa- 
rate use,  or  the  separate  use  attaches  to  the  interests  of  all 
alike,  no  argument  in  favour  of  a  life  estate  can  be  founded 
upon  the  separate  use.  Fisher  v.  Webster,  14  Eq.  283  ; 
Keiusom's  Trusts,  1  L.  R.  Ir.  373. 

The  same  is  the  case,  if  her  interest  only  is  directed  to 
cease  on  marriage.     Izod  v.  Izod,  11  W.  R.  452. 

5.  If  upon  the  marriage  of  their  mother  the  fund  is  to 
be  divided  among  the  children,  this  affords  an  argument, 
that  it  is  not  to  be  divided  before,  and  the  mother  takes 
for  life  or  till  marriage.  Mill  v.  Mill,  I.  E.  9  Eq.  104; 
ib.  11  Eq.  158. 

6.  If  the  whole  fund  is  contemplated  as  remaining 
undisposed  of,  if  there  are  no  children,  if  there  is 
a  gift  over  for  instance  in  default  of  children,  the 
same  construction  is  adopted.  Audsley  v.  Horn,  26  B. 
195  ;  1  D.  F.  &  J.  226.    See  Lamijley  v.  Bloiver,  3  Atk.  396. 

7.  If  the  children  are  contemplated  as  taking  shares  in 
the  wdiole  fund  by  a  direction,  for  instance,  that  if  there 
is  but  one  child  the  whole  is  to  go  to  that  child,  since  the 
children  are  to  take  the  whole,  the  parent  to  take  anything 
must  take  a  life  interest.  Garden  v.  Poulteney,  Amb.  499 ; 
2  Ed.  2,m;Aud!iley  v.  Horn,  26  B.  195;  1  D.  F.  &  J.  226. 
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8.  If  the  bequest  is  such,  as  expressly  to  include  all  the  Express 
children  of  the  parent,  and  not  merely  those  in  being  at  afterborn 
the  period  of  distribution,  it  will  be  construed  to  give  a 

life  estate  to  the  parent,  with  remainder  to  the  children, 
since  it  is  a  singular  intention  to  impute  to  the  testator 
that  the  parent's  interest  in  the  estate  should  continually 
diminish  on  the  birth  of  a  new  child.  Jeffery  v.  De  Vitre, 
24  B.  296  ;  Jej[ferij  v.  Honyivood,  4  Mad  398. 

9.  If  the  legacy  is  payable  in  part  at  once,  and  in  part  ^^^'^  ^^ 
at  a  future  period,  the  parent  will  take  for  life,  as  other-  payable  at 
wise    different  classes    of   children    might   take    the    two  period. 
portions.     Morse  v.  Morse,  2  Sim.  485. 

10.  If  in  the  event  of  the  mother's  death  before  the  Effect  of  a 

gift  to  the 

testator    the    children    are    to    take    unequal    shares,  the  children  in 
presumption    of  joint    tenancy    is    apparently    rebutted.  ghareTin 
Armstrong  v.  Armstrong,  7  Eq.  518.  certain 

11.  If  the  children  are   contemplated  as  not  enjoying  Words  im- 
the  property  till  after  their  mother's  death,  by  being  called  ^j^Q^fgn  ^ 
heirs  for  instance,  the  parent  takes  for  life  only.     Crcavford  ^''^  ^^^  *^ 
V.  Trotter,  4  Mad.  36  ;    Ogle  v.   Corfhorn,  9  Jur.   325  ;  their  _ 
Wilson  V.  Vansittart,  Amb.  561.  death.  '^ 

12.  There  may  be  a  reference  to  another  gift,  to  assist  Reference 
the  Court  in  giving  the  parent  a  life  interest.     French  v.  o-ifts. 
French,  11  Sim.  257  ;  In  re  Owen's  Will,  12  Eq.  316. 

13.  An   executory  trust  for  A.  and  her  children   will  Executory 
be  settled  on  A.  for  life,  and  afterwards  for  her  children. 

In  re  Bellasis  Trust,  12  Eq.  218. 

III.  Joint  Tenancy,  Tenancy  in  Common  and  by 
Entireties. 

A,  What  creates  a  joint  tenancy.  C^ift  to 

''  ,  several 

A  gift    to  two   persons   or   to    a  class   Avitli    words    of  with  words 
limitation,    p}%nid    facie,    constitutes    a    joint    tenancy  tio^  jg 
between  them.  f  j"^"^* 

tenancy. 

The  rule,  that  the  interests  of  joint  tenants  must  vest  Interests 
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of  joint       at  the  same  time,  does  not  apply  to  estates  raised  by  use, 
need'uot     ^^  ^^  ^^^lls.     Macgregov  v.  Macgrcgor,  1  D.  F.  cV:  J.  G3. 
vest  at  the      Tliiis  a  S"ift  to  the  children  or  to  all  and  everv  the  child 

same  time.  ^ 

"  All  and    or  children  of  A.  creates  a  joint  tenancy  between  them.  Ken- 

^^^''^'        vxrrthy  v.  Ward,  11  Ha.  196  ;  Morgan  v.  Britten,  13  Eq.  28. 

Devise  to        A  demise  to  two   persons  who  may  intermarry,  though 

who  may    they  may  both  be  married  already,  and  the  heirs  of  their 

marry.        bodies,  makes  them  joint  tenants  in  tail.     Co.  Lit.  s.  25, 

p.  25  b. 

Appoint-         If  an  appointment  under  a  special  power  is  made  in 

ment  to  ^  i    -r,  •    • 

object  and  favour  of  A.  and  B.  as  joint  tenants,  and  A.  is  not  an 

jec    QJjjg^,^  Q^  ^jjg  power,  B.  takes  only  a  moiety,  and  the  other 

moiety  goes  as  in  default  of  appointment.     In   re  Kerrs 

Trusts,  4  Ch.  D.  600. 

Joint  X  joint  tenancy  in  income  is  severed  as  regards  each 

tenancy  in    _  '  '  _ 

income.  instalment  as  soon  as  it  becomes  payable.  Walmsley  v. 
Foxhall,  40  L.  J.  Ch.  28. 

B.  Joint  life  estates  several  inheritances. 

Intermediate    between    cases    of  joint  tenancy   and  of 

tenancy  in  common  falls  a  class  of  cases,  in  which,  in  order 

to  give  effect  to  the  whole  devise,  joint  estates  for  life  and 

several  inheritances  are  given. 

Devise  to        ^  devise  to  several  persons  who  cannot  maiTv,  and  the 

several  in  ....  ^       i  ■  -  •   i 

tail  who  heirs  of  their  bodies,  gives  them  joint  estates  for  lite  with 
several  inheritances  in  tail.  Feme,  C.  R.  35  ;  Cook  v.  Cook, 
2  Vern.  545  ;  Forrest  v.  Whitetvay,  3  Ex.  367;  Edwards 
V.  Champion,  3  D.  M.  ^^  G.  202,  214  ;  Tufnell  v.  BorreU, 
20  Eq.  194. 

A  devise  to  a  man  and  two  women,  or  to  two  men  and 
one  woman,  and  the  heirs  of  their  bodies  gives  them  joint 
estates  for  life  and  several  inheritances.     Co.  Lit.  25  b. 

A  devise  to  two  husbands  and  their  wives,  and  the  heirs 
of  their  bodies,  gives  joint  estates  for  life,  and  several  in- 
heritances ;  the  one  husband  and  wife  the  one  moiety,  the 
other  hu.sband  and  wife  the  other  moietv.     Co.  Lit.  25  b. 


cannot 
marry. 


SEVERAL    INHEIIITANCES.  319 

A  devise  to    several  and  the  heirs  of  their  respective  Force  of 
bodies,  gives  joint  estates  for  life  and  several  inheritances,  spective. 
But  a  devise  to  children  and  the  heirs   of    their  bodies 
respectively,  gives  several  estates  in  tail.     In  re  Tiverton 
Market  Act;  Ex  parte  Tanner,  20  B.  374. 

In  the  case  of  real  estate  devised  to  several  and  their  Devise  to 
heirs  a  similar  principle  has  in  several  cases  been  followed,  fee. 
words  of  severance  being  referred  to  the  inheritance,  leaving 
the  life  interests  joint. 

This  construction  is  assisted  if  there  is  an  express 
limitation  to  the  survivor  or  such  words  as  jointly  are 
used.  Barker  v.  Giles,  2  P.  W.  280 ;  3  B.  P.  C.  297 ;  see 
Coohscm  V.  Bingham,  3  D.  M.  k  G.  668. 

Thus  a  devise  to  A.  and  B.  equally  as  joint  tenants,  and 
their  several  and  respective  heirs,  gives  joint  estates  for 
life  with  several  inheritances.  Doe  d.  Litthv:ood  v.  Green, 
4  M.  &  W.  229. 

A  devise  to  several  and  their  heirs  respectively  creates 
a  tenancy  in  common.     Toii'et  v.  Frawptov,  Styles,  434. 

It  has  been  said,  however,  that  a  devise  to  several  and 
their  respective  heirs  creates  joint  estates  for  life  and 
several  inheritances.  See  In  re  Tiverton  Market  Act ;  Ex 
pcnie  Tanner,  20  B.  374. 

This  rule,  however,  does  not  extend  to  personalty,  so  that 
a  bequest  of  personalty  to  several,  and  to  each  of  their 
respective  heirs,  executors  and  administrators,  will  create  a 
tenancy  in  common.  Gordon  v.  Atkinson,  1  De  G.  &z  S. 
478. 

A  devise  to  several  and  the  survivor  and  the  heirs  of 
such  survivor  gives  joint  life  estates  with  a  contingent  re- 
mainder in  fee  to  the  survivor.  Vick  v.  Edwards,  3  P.  Wms. 
371 ;  Be  Ham^ison,  3  Anst.  836 ;  Fearne,  C.  R.  357-359. 

But  a  devise  to  several  and  the  survivor  their  heirs  and 
assigns  for  ever  gives  joint  estates  in  fee.  Doe  v. 
Sotheran,  2  B.  iz  Ad.  62S,  635. 
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C.  What  creates  a  tenancy  in  common. 
The  Court       1.  The  Court  leans  towards  a  tenancy  in  common,  and 

leans  to  a  p        • 

tenancy  in  Will  prefer  it,  when  there  is  a  doubt,  or  the  testator  has 
common,     g^^g^-^  ^j^g  legatees  a  choice  between  a  joint  tenancy  and 

tenancy  in  common.     Booth  v.  Alington,  3  Jur.  N.  S.  835  ; 

27  L.  J.  Ch.  117;  5  W.  R  811  ;  OaUey  v.  Wood,  16  L.  T. 

N.  S.  450 ;  87  L.  J.  Ch.  28. 
Jointly  So  in  several  cases  where  there  have  been  such  words  as 

equally,      "jointly  and  equally"   the   Courts   have  held  the  gift  a 

tenancy   in    common.      Ettricke   v.  Ettricke,  Amb.   656 ; 

Perkins  v.  Baynton,  1  B.  C.  C.  118. 
What  2.  Words   of  division   or  distribution,   such   as  "  to  be 

words  T     •  1      1   1)  n       ))  ^ 

create  a      divided,     or   "equally,     or  "between,     or  "amongst,     or 
common^"  "  I'^spectively,"   make    a   tenancy  in   common.      Vander- 
plank  V.  King,  3  Ha.  1 ;  Campbell  v.  Campbell,  4  B.  C.  C. 
15  ;  A.-G.  V.  Fletcher,  13  Eq.  128.     See  Re  Moore  s  Settle- 
ment Trusts,  10  W.  R.  315. 
Part  or  And  the  use  of  the  word  "  share,"  or  similar  words,  with 

snnrG 

reference  to  the  interest  of  the  legatees,  or  even  the  word 
"  participate,"  has  the  same  effect.     Ive  v.  King,  16  B.  46  ; 
Paterson  v.  RoUand,  28  B.  347  ;    Robertson  v.  Eraser, 
6  Ch.  696.     See  Alloway  v.  Alluway,  4  D.  k  War.  380. 
Effect  of  a      3.  And  it  has  been  held,  that  where  there  is  a  gift  to  a 
twenty-      class  at  twenty-one,  so  that  some  may  take  vested   and 
°^^-  others  contingent  interests,  they  take  as  tenants  in  com- 

mon.    Woodgate  v.  Unwin,  4  Sim.  129;  Hand  v.  North, 
12  W.  R.  229  ;  10  Jur..  N.  S.  7. 
Incidents        4.  If  there  are  any  incidents  attached  to  the  gift  in- 
tent with    consistent  with  a  joint  tenancy,  it  will  be  construed  as  a 
a  jomt        tenancy  in  common  : 

tenancy.  '' 

If,  for  instance,  one  of  the  objects  of  the  gift  is  to 
take  the  interest  of  the  other,  not  merely  on  the  death  of 
the  latter,  but  on  his  death  without  issue,  or  on  some  other 
contingency.     Ryves  v.  Ryves,  11  Eq.  539. 

Of  course  a  gift  over  of  the  interest  of  one  joint  tenant 
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in  certain  events  to  a  third  jDerson  can  have  no  such  effect, 
Edioards  v.  Jones,  33  B.  348  ;  see  Yarrow  v.  Knighily, 
8  Ch.  D.  73G. 

5.  Where  there  is  a  power  to  appoint  to  persons,  v/hich  Power  to 

11,1..  .  ^        /~i  •  p  apiioint  to 

woiild.  authorise  a  tenancy  m  common,  the  Uourt,  it  com-  persons  as 
polled  to  exercise  the  power,  will  make  the  legatees  tenants  commoV,^ 
in  common.      Whites  Trusts,  Joh.  G5G ;  Phene's  Trusts, 
5  Eq.  346 ;  In  re  Sasamus  Trusts,  47  L.  J,  Ch.  G5  ;  see 
Armstrong  v.  Armstrong,  7  Eq.  519. 

6.  It  would  seem,  that  where  a  clear  executory  trvist  Executory 
is  created  by  will,  for  instance,  by  a  direction  to  make  favour  of  a 
a  settlement  upon  a  person  and  her  children,  the  children  chiidrtn^'^ 
would  take  as   tenants  in   common.     Head  v.  Randall, 

2  Y.  &  C.  C.  231  ;  Stanleij  v.  Jachnan,  23  B.  450.  See 
Taggart  v.  Taggart,  1  Sch.  &  L.  84 ;  Sgnge  v.  Hales,  2 
Ba.  &  Be.  499. 

At  any  rate,  this  is  clearly  the  case  if  the  ordinary 
poAvers  and  trusts  are  directed  to  be  inserted  in  the  settle- 
ment.    Mayn  v.  Mayn,  5  Eq.  150. 

But  a  mere  direction  to  secure  a  fund  in  favour  of  a 
class  will  not  make  them  tenants  in  common.  Wltite  v. 
Briggs,  2  Ph.  583  ;  Ouxn  v.  Penny,  14  Jur.  359. 

7.  If  there  is  a  gift  to  parents  creating  a  tenancy  in  Issue  sub- 
common,  and  children  are  substituted  for  parents  dying,  foj.  parents 
the  children  of  each  parent  take  as  ioint  tenants  amonw  t'^J^e  ^^ 

i-  <>  o  joint 

themselves.     Penny  v.  Clarke,  1  D.  F.  &  J.  425  ;  Mac-  tenants 

l)GtW66H 

gregor  v.  Macgregor,  1  D.  F.  &  J.  63 ;  Hodgson's  Trusts,  them- 
1  K.  &  J.  178 ;  Coe  V.  Bigg,  1  N.  E.  536 ;  Lanphier  v.  '^^''^'' 
Buch,  2  Dr.  t  Sm.  484. 

But  this  does  not  apply  if  the  words  of  division  must  unless 
be  applied  to  the  children  as  well.     Lyon  v.  Coward,  15  ^vords  of 
Sim.    287;    Shejpherdson   v.   Dale,    12   Jur.    N.    S.    156 ; '^'^''^':^"^f 
Hodges  v.  Grant,  4  Eq.  140.  to  the 

o     TP     1  •  T  ...  issue. 

8.  11  there  is  a  girt  to  parents  in  joint  tenancy  and  a  Severance 

direction,  that  the  children  of  parents  dying  are  to  stand  °^  ^^'^'^^ 

y 
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in  the  place  of  the  parents  and  take  their  shares,  there 
is  with  regard  to  the  stirps  of  children  so  taking  a 
severance  of  the  joint  tenancy.  Heasman  v.  Pearsc,  7  Ch. 
275. 

D.  Tenants  by  entireties. 

Where  real  or  personal  property  is  given  to  a  husband 
and  wife,  though  with  a  declaration  that  they  are  to  be 
joint  tenants,  they  hold  by  entireties,  and  on  the  death  of 
one  the  other  takes  not  jure  accrcscendi,  but  by  virtue 
of  the  original  limitation.  Co.  Lit.  187  a ;  Kelly  v.  Pollock, 
6  Ir.  C.  L.  367. 

In  the  case  of  real  estate  held  by  entireties,  neither 
husband  or  wife  can  alienate  the  property  without  the 
consent  of  the  other,  nor  sever  the  tenancy.  Co.  Lit. 
187  a,  b ;  Doi»Y.  Parratt,  5  T.  R.  652. 

In  the  case  of  personalty  the  right  of  the  wife  is 
destroyed,  if  the  husband  reduces  the  property  with  pos- 
session, and  the  wife  has  no  equity  to  a  settlement. 
Atcheson  v.  Atcheson,  11  B.  485 ;  Ward  v.  Ward,  14 
Ch.  D.  506.  In  re  Bryan;  Godfrey  v.  Bryan,  14  Ch.  D. 
516. 

It  would  seem,  however,  that  the  Court  would  preserve 
the  wife's  right  by  survivorship  by  preventing  the  husband 
from  alienating  the  property  during  her  life.  Atcheson  v. 
Atcheson,  11  B.  485. 

In  the  case  of  chattels  real  held  by  entireties,  the 
husband  can  destroy  his  wife's  right  by  survivorshij:)  by 
alienating  the  chattels  real.  In  the  report  of  the  case  of 
Grute  V.  Locroft,  Cro.  El.  287,  usually  cited  as  an  authority 
on  this  question,  the  tenancy  is  stated  to  have  been  joint 
and  not  by  entireties.  It  may  have  been  a  joint  tenancy 
created  before  marriage.  See  2  Preston,  Abst.  57;  Foster 
on  Joint  OAvnership,  62. 


323 


CHAPTER  XXVIIL 

ESTATES    IN    FEE    AND    IN   TAIL. 

I.  Words  of  Limitation  riioPER  to  pass  thk  Fke. 

1.  Words  of  limitation  were  never  necessary  to  pass  the 
fee  in  a  devise  of  lands  held  in  ancient  demesne.    Winch.  1. 

A  devise  to  a  man  and  his  heirs  gives  him  the  fee,  Devise  to 
though  he  may  be  a  bastard,  and  can  have,  therefore,  only  ijJi,'g_ 
heirs  of  his  body.     Idle  v.  Gooh,  1  P.  Wms.  78. 

A  devise    to   A.   and    his  lawful    heirs    carries   a  fee.  Devise  to 

A.  and  his 

Simpson  v.  Asliworth,  6  B.  412;  Matthews  \.  Gardiner,  ia.wi\i\ 
17  B.  254.  ^''''■ 

So,  too,  a  devise  to  a  man,  his  executors  and  adminis-  Devi.,e  to 
trators,  gives  him  the  fee.     Rose  d.  Vere  v.  Hill,  3  Burr,  executors, 

1  qo-i  and  admi- 

^^^^-  nistrators 

A  devise  of  gavelkind  land  to  a  man  and  his  eldest 
heir  passes  the  fee.     Co.  Lit.  27  a. 

2,  The    testator    may,    however,  show    by  explanatory  The  tes- 
expressions  that  he  used  the  word  heirs  as  equivalent  to  show  that 
heirs  of  the  body.     Doe  d.  Jearrod  v.  Banister,  7  M.  &  W.  }^^  ^,'^f 
292 ;  JenJcins  v.  Hughes,  8  H.  L.  571 ;  see,  too,  4  Mad.  ^^ii-s  of 
67 ;  Biddidph  v.  Lees,  E.  B.  &  E.  289 ;  6  W.  E.  592 ;  7  *^'  ^°'^^' 
W.  R  309. 

A  devise  to  the  first  and  other  sons  of  a  tenant  for  life 
successively  and  their  respective  heirs  according  to  j^riority 
of  birth,  followed  by  a  gift  over  in  default  of  such  issue, 
will  give  the  sons  successive  estates  tail.  Hennessey  v. 
Bray,  33  B.  9G ;  Leivis  d.  Ormond  v.  Waters,  6  East,  337. 

y2 
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Effect  of  3.  Heirs  will  be  held  equivalent  to  heirs  of  the  body,  if 
fn  default  there  is  a  limitation  over  in  default  of  heirs  to  a  person 
of  heirs  to  ^y^^^  ^y^r^j  ]^q^  q^  to  Several  persons,  some  of  whom  may  be 

til  coiiiiiiGraii 

heir.  collateral  heir  or  heirs  to  the  first  taker,  the  limitation 

over  to  a  collateral  heir  showing  that  by  heirs  the  testator 
meant  heirs  of  the  body.  Wehh  v.  Hearing,  Cro.  Jac.  415; 
Harris  v.  Davis,  1  Coll.  416. 

The   rule  does  not   apply  where  the    gift  over  is    on 

failure  of  issue ;  therefore,  a  gift  to  several  in  fee,  and  if 

they  die  without  issue  to  a  collateral  heir  will,  since  the 

Wills  Act,  give  a  fee  with  an  executory  devise  over,  as  it 

would  before  the  Act  have  given  an  estate  tail  by  force  of 

the  gift  over  being  in  default  of  issue,  not  because  it  was 

to  a  collateral  heir.     See  Giuynne  v.  Berry,  I.  R.  9  C.  L. 

494 ;  Fay  v.  Fay,  o  L.  R.  Ir.  274. 

Effect  of  a      4.    If   there   is   a   devise   to   A.,   which   gives   A.    the 

default ©r  fee,    either    by    express    limitation    or    by    construction, 

issue  upon  fQii(3-^ye(j  \yy  ^  gift  ovcr  If  he  dies  without  heirs  of  the 

a  jjrior  -^         '^ 

devise  in     body    or     issue,    if    these     words    import    an    indefinite 

failure    of  issue,    A.'s    estate    is    cut   down  to    an    estate 

tail.     Tracy  v.  Glover,  cit.  3  Leon.  130 ;  Denn  v.  Slater, 

5    T.    R.    335;    Dmisey   v.    Griffiths,    4  Mau.  &   S.  61 ; 

Tenny  v.   Agar,  12  East,  253;   Morgan  v.  Morgan,  10 

Eq.  99. 

If,  however,  the  failure  of  issue  is  not  an  indefinite 
failure  of  issue,  there  is  no  necessity  for  this  construction, 
and  the  gift  over  will  take  effect  as  an  executory  devise. 
Right  V.  Day,  16  East,  67 ;  Doe  v.  Frost,  3  B.  &  Aid.  546 ; 
Parker  v.  Birhs,  1  K.  &  J.  156;  Ex  iiartc  Davies,  2  Sim, 
N.  S.  114;  Blinston  v.  Warhurton,  2  K.  &  J.  400; 
McEnally  v.  Wetherall,  15  Ir.  C.  L.  502;  Coltsman  v. 
Coltsman,  L.  R.  3  H.  L.  121. 

It  appears  that  in  a  deed  a  limitation  over  upon  death 
without  such  issue  or  without  leaving  issue  will  not  cut 
down  a  previous  limitation  in  fee  to  an  estate  tail.     Idle 
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V.  Cook,  1  P.  Wms.  70;  Olivcmt  v.  Wrigld,  9  Ch.  D.  G4G ; 
see  Morgan  v,  Morgan,  10  Eq.  99. 

Words  of  limitation  appear  to  be  unnecessary  even  in  a 
deed,  to  pass  the  absolute  interest  in  an  estate  iiur  autre 
vie.     Brenan  v.  Boyne,  IG  Ir.  Cli.  87. 


II.  Where  the  Fee  will  tass  without  Words  op 
Limitation. 

A.  Wills  before  the  Wills  Act.  ^^  ^^^"'* 

case  a  les 

In  wills  before  the  Wills  Act  a  devise  of  lands  to  A.  pcasses 

without  words  of  limitation  gave  only  an  estate  for  life,  ^ords  of 

But  the  Courts  are  anxious  to  lay  hold  of  any  indication  of  JjJ"^^^^^^"^ 

intention,  that  more  than  a  life  estate  was  meant  to  pass,    before  the 

W  ills  Act. 
The  words  "freely  to  be  possessed  and  enjoyed"  will  not 

pass  the  fee.     Doe  d.  Ashhy  v,  Baines,  2  C.  M.  &  R  23. 

1.  But  the  fee  passes  by  the  words  property  or  estate.  Devise  of 
even  if  accompanied  by  words  of  locality.     Doe  d.  Pottoiv  or  estate, 
v.  Fricker,  6  Ex.   510 ;   Bentley  v.  Oldfield,  19  B.  225  ; 
Phillips  V.  Allen,  7  Sim.  446  ;   White  v.  Coram,  3  K.  &  J. 

G52  ;  Coltsman  v.  Goltsman,  L.  R.  3  H.  L.  121. 

A  mere  recital,  however,  of  an  intention  to  dispose  of 
all  the  testator's  estates  or  property  is  not  enough  to  pass 
the  fee,  unless  these  words  are  brought  down  into  and 
incorporated  with  the  devise.  Denn  v.  Gaskin,  2  Cowp. 
G57 ;  Doe  v.  Allen,  8  T.  R.  497. 

2.  So,  too,  the  fee  passes  by  the  words  moiety,  part,  moiet)-, 
share,  or  similar  words.     Doe  d.  Atkinson  v.  Faivcett,  3  share. 
C.  B.  274 ;  Paris  v.  Miller,  5  Man.  &  S.  408  ;  Manning 

v.  Taylor,  L.  R.  1  Ex.  235. 

But  the  moiety,  part,  or  share  must  exist  as  such  at 
the  date  of  the  devise.  Colclough  v.  Colclough,  I.  R.  4 
Eq.  2G3. 

The  rule   does   not   apply  to  the   case   of  a  series  of 
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Effect  of 
a  charge 
upon  the 
devisee. 


formal  limitations,  so  as  to  affect  one  gift  in  the  midst  of 
several  life  estates.     Re  Arnold's  Estate,  33  B.  163. 

3.  A  fee  passes,  if  there  is  a  charge  on  the  devisee 
personally,  or  in  respect  of  the  property  devised,  whether 
the  charge  be  a  sum  in  gross  or  an  annual  sum.  Mat- 
thews  V.  Windross,  2  K.  &  J.  40(3 ;  Pickivell  v.  Spencer, 
L.  K.  6  Ex.  190 ;  ib.,  7  Ex.  105. 

It  is  immaterial,  whether  the  payment  is  upon  a  con- 
tingency or  not.  Doe  d.  Thome  v.  Phillips,  3  B.  &  Ad. 
753 ;  Abrams  v.  Winshiip,  3  Russ.  350. 

And  a  fee  has  been  held  to  pass,  where  a  mere  discre- 
tionary trust  was  imposed  upon  the  devisee.  Lloyd  v. 
Jackson,  L.  R.  1  Q.  B.  571 ;  ib.,  2  Q.  B.  269. 

But  the  fee  will  not  pass,  if  sums  are  merely  charged 
upon  the  land  generally  and  not  upon  the  land  in  the 
hands  of  the  devisee;  thus  a  devise  after  or  subject  to 
certain  payments  will  not  carry  the  fee.  Moor  v.  Denn 
d.  Mellor,  1  B.  &  P.  558 ;  2  B.  &  P.  247 ;  Doe  d.  Sams 
V.  Garlick,  14  M.  &  W.  698  ;  Vick  v.  Siieter,  3  E.  &  B. 
219  ;  Burton  v.  Poiver,  3  K.  &  J.  170. 

And  where  there  is  a  devise  subject  to  a  charge  on 
the  devisee  without  words  of  limitation,  and  another 
devise  in  exactly  the  same  words  not  subject  to  a  charge, 
the  latter  will  not  carry  the  fee.  Bight  d.  Compton  v. 
Cooiipton,  9  East,  267 ;  Morris  v.  Lloyd,  33  L.  J.  Ex.  202. 

An  express  estate  for  life  will  of  course  not  be  en- 
larged by  a  charge.  Willis  v.  Lucas,  1  P.  Wms.  472 ; 
Doe  d.  Biirdette  v.  Wrighte,  2  B.  &  A.  710. 

Nor  will  an  indefinite  devise,  if  it  appears  from  the  will 
that  only  a  life  estate  was  meant  to  be  given.     Bolton 
V.  Bolton,  L.  R.  5  Ex.  145. 
Gift  over        4.  A  fee  passes,  if  the  land  is  given  over  in  a  manner 

inconsia-       .  .  .  .         , .  „ 

tent  with  a  inconsistent  With  a  liie  estate. 
e  estate.       ^^    Thus  a  fee  is  implied  from  a  devise  over  upon  death 
of  the  devisee  under  twenty-one,  or  at  any  other  specified 
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time.  Doe  v.  Candall,  9  East,  400;  Frogmorton  v.  Holiday, 
S  Burr.  1618 ;  1  W.  Bl.  535  ;  Re  English,  2  Ir.  Com.  L. 
284;  Burke  v.  Annis,  11  Ha.  232. 

b.  A  fee  is  also  implied,  if  the  gift  over  is  upon  death 
before  a  certain  age  and  without  issue  living  at  the  death. 
Toovey  v.  Bassett,  10  East,  4C0;  In  re  Harrison's  Estate, 
L.  R.  5  Ch.  408.  See  Claridge  v.  Arnold,  W.  N.  1880, 
141  ;   Yarroiv  v.  Knightly,  8  Ch.  D.  73G. 

It  makes  no  difference  whether  the  devise  is  vested  or 
contingent.     In  re  Harrisons  Estate,  supra. 

G.  It  seems  doubtful  whether,  wdiere  there  is  an  indefi-  Effect  on  a 

devise  to 

nite  devise  to  children,  a  mere  gift  over,  if  the  parent  dies  children  of 
without  such  issue,  will  give  the  children  the  fee.  See  ff^^jig*^^^^ 
Doe  d.  Cannon  v.  Rucastle,  8  C.  B.  876.  parent  dies 

without 

But  if  the  fee  is  then  expressly  given  over,  it  seems  children, 
the  children  would  also  take  the  fee.     Robinson  v.  Gray, 
9  East,  1  ;    Hutchinson  v.  Stephens,  1  Kee.  240 ;  see,  too. 
Re  Pollard's  Trusts,  3  D.  J.  &  S.  541. 

5.  A  devise  of  rents  and  profits  or  of  the  income  of  Devise  of 

rents  and 

lands  carried  an  estate  for  life  in  the  lands  before  the  profits 
Wills  Act,  and  since  the  Act  it  carries  the  fee.     Mannox  fgg_ 
V.  Greener,  14  Eq.  456. 

The  same  is  the  case  with  a  devise  of  rents  and  profits 
for  a  time  that  may  last  for  ever.  Bimbury  v.  Doran, 
I.  R  9  C.  L.  284. 

But  a  devise  of  a  specific  annual  sum  out  of  land, 
though  it  happens  to  be  the  whole  amount  of  the  rents 
and  profits,  will  not  carry  the  land.  Going  v.  Hanlon, 
I.  R.  4  C.  L.  144. 

6.  Where  property  is  excepted  out  of  a  devise  in  foe.  Exception 
the  exception  will  carry  as  large  an  interest  as  the  devise  il^„e  an 
out  of  which  it  is  excepted.     Doe  d.  Knott  v.  Lnwton,  4  fft^t^  as 

^  the  pro- 

Bing.  N.  C.  455;  6  Sc.  303;  Hill  v.  Rattey,  2  J.  &H.  pertyout_ 
634  ;  Bennett  v.  Bennett,  2  Dr.  &  Sm.  266.  isexcepted, 

7.  The  estate  of  a  cestui  que   trust  is  commensurate  ^^ ^  ^^^^'1'^^® 


328  ESTATES    IN    FEE    AND   IN    TAIL. 


que  trust  is  with  that  of  his  trustee,  and  therefore,  where  hind  is 
suratewith  devised  to  a  trustee  and  his  heirs  in  trust  for  a  person 
J|?^g*^^.°g  *^'®  without  words  of    limitation,    the   hitter  takes    the    fee. 

Afoore  v.   Gleghorn,  10  B.  423 ;  IG  L.  J.  Ch.  4G9 ;  17  ib., 

400 ;  Knight  v.  Selby,  3  Sc.  N.  R.  409 ;  3  M.  &  Gr.  92  ; 

Challenge?'  v.  Shepherd,  8  T.  E.  597;  Smith  v.  Smith, 

11  C.  B.  N.  S.  121. 

So  under  a  devise  to  trustees  in  fee  upon  trust  for  a 

life  tenant  with  remainder  in  trust  for  a  class  without 

words    of    limitation,    the    remaindermen    take    the    fee. 

Knight  v.  Selhy,  3  Sc.  N.  R.  409 ;  3  M.  &  Gr.  92 ;  Iladen 

V.  Tmjlor,  45  L.  J.  Ch.  569. 

The  fact  that  there  are  executory  gifts  over  does  not 

prevent  the  application  of  the  rule,  so  far  as  the  gifts  over 

do  not  take  efiect.     Yarroiu  v.  Knightly,  8  Ch.  D.  73G. 
The  above  rule  does  not  apply,  where  the  trustees  take 

for  the  benefit  of  ulterior  devisees  as  well.     In  re  Pollard's 

Estate,  3  D.  J.  &  S.  541 ;  see  Sherivln  v.  Kenny,  IG  Ir. 

Ch.  138 ;  Blackhall  v.  Gibson,  4  L.  R  Ir.  49. 
Effect  of         B.  Now,  by  the  28th  section  of  the  Wills  Act  a  devise 

the  Wills 

Act  in        without  words  of  limitation  passes  the  fee  or  other  the 

fe^e^^"°  whole  estate  or  interest,  which  the  testator  had  power  to 
disjiose  of  by  will,  unless  a  contrary  intention  shall  appear 
by  the  will. 

The  fact,  that  the  will  contains  other  devises  with  words 
of  limitation,  v/ill  not  prevent  a  devise  without  such  words 
from  passing  the  fee.  Wisden  v.  Wisden,  2  Sm.  &  G,  39G. 
Nor  will  a  power  given  to  the  devisee  to  appoint  the 
property  generally  to  her  children  cut  a  devise  without 
words  of  limitation  down  to  a  life  estate.  Brook  v.  Brook, 
8  Sm.  &  G.  280. 

Contrary  But  a  devise  without  words  of  limitation,  followed  by  a 
devise  of  the  same  property  to  another  person  with  words 
of  limitation,  will  give  the  first  devisee  a  life  interest  only. 
Gravenor  v.  Watkins,  L.  R.  6  C.  P.  500. 
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III.  Words  of  Limitation  proper  to  pass  ax 
Estate  Tail. 

Copyholds  not  being  within  the  Statute  de  donis  are 
entailable  only  by  custom.  In  the  absence  of  custom  a 
devise  of  copyholds  in  words  which  would  create  an  estate 
tail  in  freeholds  will  give  a  fee  simple  conditional  on  the 
birth  of  issue.  Doe  d.  Blesard  v.  Simpson,  3  M.  &  G. 
929  ;  Hardcastle  v.  Dennison,  10  C.  B.  N.  S.  606. 

A.  The  ordinary  mode  of  limiting  an  estate  tail  is  by  What 

•'  _  °  words 

the  words  "  heirs  of  the  body  "  or  "  issue."  create  an 

And  a  devise  to  A.  and  his  heirs  male,  or  to  A.  and  his 
heirs  lawfully  begotten,  is  an  estate  tail.     Baker  v.  Wall, 

1  Ld.  Raym.  185  ;  Tufnell  v.  Borrell,  20  Eq.  194 ;  Kan- 
fan  V.  Legh,  7  Taunt.  85  ;  Good  v.  Good,  7  E.  &  B.  295. 

In  the  case  of  a  deed  such  words  pass  a  fee.  Co.  Lit. 
sec.  31. 

Words  of  limitation  superadded  to  the  words  heirs  of  Effect  of 
the  body  will  not  cut  down  the  estate  tail  of  the  ancestor,  added 
Denn  d.  Gearing  v.  Shenton,  Cowp.  410.  Citation 

Nor  will  such  words  as  "the  elder  son  of  the  ancestor  and  listri- 

J  bution, 

to  be  preferred   to  the   second   or  younger  son, '  as  they 

merely  indicate  the  notion  the  testator  incorrectly  enter- 
tained of  the  descent  of  an  estate  tail.  Fetherston  v. 
Fetherston,  3  CI.  &  F.  67. 

And  probably  a  devise  to  A.  and  the  heirs  of  his  body 
as  tenants  in  common  would  give  A.  an  estate  tail,  not- 
withstanding Doe  d.  Strong  v.  Goff,  11  East,  668.     See 

2  Bl.  55,  58 ;  3  J.  «&  Lat.  54. 

But  the  heirs,  where  the  word   is  to  be  used  as  a  word  To  creato 
1       1     •  p     1  mi  ^^  estate 

of  limitation,  must  be  the  heirs  of  the  ancestor.     There-  tail  the 
fore  a  devise  to  the  husband  for  life,  with  remainder  to  ance"must 
the  heirs  of  the  body  of  the  husband  and  wife,  will  not  ^^  limited 

•^  totheheir3 

give  an  estate  tail,  because  no  person  can  be  supposed  to  of  the  body 
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of  the  an-   include   in  himself  the  heirs  of  himself  and  somebody 

cestor. 

else.      Fearne,  C.  K  38;    see,  too,  Allgood  v.  Witlters,'^ 

Burr.  110. 

But  a  devise  to  the  husband  and  wife,  with  remainder 

to  the  heirs  of  the  body  of  the  husband  and  wife,  gives 

them  a  joint  estate  tail.     Fearne,  C.  R.  38. 
Distinc-  A  devise  to  husband  and  wife  for  life,  with  remainder  to 

twe  nheirs  ^^^®  heirs  on  the  body  of  the  wife  by  the  husband  to  be 

o/the  body  begotten,  vests  in  both  an  estate  tail ;  but  if  the  remainder 
of  the  wife  /•     i  •  f>     i         i 

and  heirs  be  limited  to  the  heirs  of  the  body  of  the  wife  by  the 
body  of  the  l^usband  to  be  begotten,  the  wife  alone  has  an  estate  tail, 
T^^^ ^^        the  word  heirs  in  the  latter  case  being  considered  as  ap- 

begotten.  ^  '- 

plied  to  the  wife  only.  Alpass  v.  Wathins,  8  T.  K.  516 ; 
Dcnn  V.  Gillott,  2T.  E.  431 ;  Frogmorton  d.  Robinson  v. 
Wharre]/,  2  W.  Bl.  728. 

Similarly,  a  devise  to  husband  and  wife  for  life,  re- 
mainder to  the  heirs  of  the  husband  on  the  body  of  the 
wife  begotten,  gives  the  husband  an  estate  in  special  tail. 
Roe  d.  Aistrop  v.  Aistrop,  2  W.  Bl.  1228. 

It  follows  that  a  devise  to  the  wife  for  life,  remainder 

to  the  heirs  to  be  begotten  on  the  body  of  the  wife  by  the 

husband,  gives  the  wife  no  estate  tail,  because  the  heirs 

are    not   applied  to   her  body.     Gossage  v,  Taylor,  Sty. 

32.5. 

Effect  of         Where  there  is  a  joint  limitation  for  life  to  two  persons 

to  the  heirs  who   may  by   possibility  intermarry  (even   though   they 

ofthebody^^^      |-jg  respectively  married  already),  with  remainder  to 

of  several  -^  J-  -^  ''  ^ 

ancestors    the  heirs  of  their  bodies,  they  take  an  estate  tail.     Co.  Lit. 

who  may 

inter-  25  0.  SCC.  25. 

marry.  g^^  ^^^^  ^  devise  to  a  man  and  the  heirs  of  his  body  by 

a  second  wife  gives  him  an  estate  tail  executed  in  posses- 
sion, though  the  devisee  had  a  wife  at  the  time.     Fearne, 
35.     Vent.  228. 
Tenant  in       And  a  devise  to  the  wife  for  life,  with  remainder  to  the 
po^ssibifity  ^eirs  of  her  body  by  the  testator,  where  the  testator  has 
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no  issue  by  his  wife,  nevertheless  makes  the  wife  tenant  of  issue 

''  '  extinct. 

in  tail  after  possibility  of  issue  extinct.     Piatt  v.  Poivles, 

2  Mau.  &  S.  65. 

A  devise  to  a  man  or  the  heirs  of  his  body  is  an  estate  Devise  to  a 

tail.     Parkin  y.  Knight,  15  Sim.  83;   Wright  v.   Tr-J'i^///'^  heirs  of 

1  Ves.  sen.  409 ;  Harris  v.  Davis,  1  Coll.  416  ;  Greemmy  ^'^  ^''^^' 

V.  Greemvay,  2  D.  F.  &  J.  128. 

And  a  similar  construction  has  sometimes  been  placed  Construc- 
.  .  ,.  tion  of  a 

upon  a  devise  to  A.  or  his  heirs,  both  before  and  since  devise  to  a 
the  Wills  Act.     See  Read  v.  Bnell,  2  Atk.   642,  p.  645  ;  '^^^.^'^^  ^'' 
Lachlan  v.  Reynolds,  9  Ha.  797 ;  Adshead  v.  Willetts,  29 
B.  358. 

Such  a  devise  would,  however,  probably  now  be  held 
to  be  substitutional  in  wills  since  the  Wills  Act,  as  it  is 
no  longer  necessary  to  change  "  or  "  into  "  and,"  in  order 
to  give  the  devisee  the  fee.  Wiiigtield  v.  Wiiigjield,  9 
Ch.  D.  658.     See  Parsons  v.  Parsons,  8  Eq.  260. 

B.  In  some  cases  the  word  heir  has  been  held  equivalent 
to  heir  of  the  body,  where  there  has  been  a  direction,  that 
the  land  shall  descend  to  the  heirs ;  as,  for  instance,  where 
there  was  a  devise  to  A.  for  life,  and  then  to  descend  to 
his  female  heir,  whether  sister  or  daughter.  Lewthivaite 
V.  Thomi^son,  36  L.  T.  N.  S.  910 ;  Fay  v.  Fay,  5  L.  R.  Ir. 
274. 

C.  With  regard  to  realty,  "  the  word  issue  in  a  will  Construe- 

^  .  tion  of 

l)rima  facie  means  the  same  thing  as  heirs  of  the  body,  devises  to 
and  is  to  be  construed  as  a  word  of  limitation."  Per  ^is  issue. 
Parke,  B.,  in  Slater  v.  Dangerfield,  15  M.  &  W.  263. 

Thus  a  devise  to  A.  and  his  issue,  or  to  several  and 
their  issue,  as  tenants  in  common,  would,  it  seems,  give 
estates  tail.  Martin  v.  Sioannell,  2  B.  249 ;  Beaver  v. 
Noiuell,  25  B.  551 ;  Cam^ybell  v.  Bouskell,  27  B.  325. 

A  devise  to  A.  and  his  issue  living  at  his  death  has  been 
held  to  give  an  estate  tail.  University  of  Oxford  v. 
Clifton,  1  Ed.  473. 
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A  devise  to  A.  and  his  issue,  and  the  heirs  of  such  issue, 

with  a  gift  over  in  default  of  issue,  before  the  Wills  Act, 

has  the  same  effect.     FranJdin  v.  Lay,  G  Mod.  258 ;  2  Bl. 

59  n. 

Effect  of         But  a  devise  to  A.  and  his  issue  as  tenants  in  common, 

distribu-     ^^  more  than  one,  the  tenancy  in  common  being  applied 

*^°".  , .     to  the  issue   only,  or  to  A.  and   his   issue  to  be   divided 
applied  to  "^ 

the  issue     among  them  as  A.  should  appoint,  where  there  are  words 

to  carry  the  fee,  gives  A.  an  estate  for  life,  with  remainder 

to  his  issue  in  fee.     Doe  d.  Gilman  v.  Elvey,  4  East,  313  ; 

Hockley  v.  Mawhey,  1  Ves.  jun.   142.     In  Doe  d.  Davy 

V.  Burnsall,  6  T.  R  30 ;  1  B.  &  P.  215,  the  word  issue  was 

explained  to  mean  children  by  the  gift  over,  if  such  issue 

died  without  issue. 

The  rule  in      And  a  devise  to  several  and  their  issue  and  their  heirs 

Cage  as  tenants  in  common  gives  an  estate  tail,  according  to 

limJtSion'^  the  rule  in  WiUVs  Case  (post),  if  there  are  no  issue  at  the 

to  a  man    date  of  the  devise.     Underhill  y.  Roden,  2  Ch.  D.  494; 

issue  in  fee  Co.  Lit.  9  a.     Sec  Cancellov  V.  CanceUor,  11  W.  R.  16. 

as  tenants 
in  common. 

IV.  Words  occasionally  used  as  Words  of 
Limitation. 

Words  son  A.  The  words  son  and  child  may  be  used  as  words  of 
used  as  limitation,  if  the  testator  has  clearly  shown  his  intention 
iTmitttion  ^°  *^  ^^®  them.  "  If  the  word  son  be  not  used  as  a  desig- 
natio  loersonce,  but  with  a  view  to  the  whole  class,  or  as 
comprising  the  whole  of  the  male  descendants  severally  and 
successively,  then  it  is  the  manifest  intention  of  the  testa- 
tor to  give  an  estate  tail."  Mellish  v.  Mellish,  2  B.  &  C 
520. 

Thus,  if  the  devise  is  to  A.,  and  if  he  dies  not  having  a 
son  over,  A.  takes  an  estate  tail  in  a  case  before  the  Wills 
Act.  Bijield's  Case,  cited  1  Vent.  231  ;  S.  C  suh  nom. ; 
Milliner  v.  Robinson,  1  Moore,  G82,  pi.  939. 
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The  same  is  the  case  if  the  devise  be  to  A.  for  life,  and 
then  to  his  son  if  he  has  one,  and  in  default  of  such 
issue  over.  Bohinson  v.  Robinson,  1  Burr.  38;  2  Ves.  sen. 
225  ;  3  Atk.  736 ;  McIIish  v.  MeUish,  2  B.  &  Cr.  520 ;  Doe 
d.  Garrody.  Garrod,  2  B.  &  Ad.  87  ;  Murphy  v.  Johnston, 
6  Ir.  Ch.  230;  Bell  v.  Bell,  15  Ir.  Ch.  517;  Andrew  y. 
Andreiv,  1  Ch.  D.  410. 

But  a  devise  to  A.  for  life,  and  then  to  such  son  as  she 
may  leave,  and  his  heirs  and  assigns,  goes  to  all  the 
sons  of  A.  as  joint  tenants.  Beauchant  v.  Usticke,  W.  N. 
1880,  14. 

B.  The  term  "  eldest  son  "  is  less  susceptible  of  a  col-  Eldest  son. 
Icctive   meaning  than  son  or  child.     But  it  will  receive 
this  meaning  if  the  intention  is  clear.     Doe  d.  Burrin  v. 
Chorlton,  1  Scott  N.  R  290 ;  1  M.  &  Gr.  429 ;  LcvAs  v. 
Puxley,  16  M.  &  W.  733  ;  deary's  Trust,  16  Ir.  Ch.  438. 

And  if  the  devise  is  to  A.  for  life,  then  to  his  eldest  son  As  be- 
for  life,  and  so  on  to  the  eldest  son  of  the  family,  an  estate  tail 
estate  tail  in  remainder  will   be  given  to  A.,  and  not  to  "^^.^jg^  or 
his  eldest  son,  so  as  to  take  in  the  largest  number  of^onihe 

°  Court  pre- 

descendants.     Forshrooke  v.  Forshrooke,  L.  E-.  3  Ch.  93.      fers  the 

C.  In  the  same  way  the  word  children  may  be  a  word 
of  limitation. 

1.  Thus  a  devise  to  A.  to  hold  to  him  and   his  children  Children 
for  ever,  or  to  A.  and  his  children  for  ever,  or  to  A.  and  ^oid  of 
his  children  lawfully  begotten  for  ever,  gives  A.  an   estate  ""^^t^^^""- 
tail     Davie  v.  Stevens,  Dougl.  321  ;  Broadhurst  v.  il/or- 
rls,  2  B.  &  Ad.  1 ;   Wood  v.  Baron,  1  East,  259  ;  Roper  \. 
Roper,  L.  R  3  C.  P.  32 ;  36  L.  J.  C.  R  27,  37  ib.  7.     See, 
too,  Doe  d.  Gigg  v.  Bradley,  16  East,  399. 

In  such  cases  children  would  seem  to  be  a  word  of 
limitation  quite  independently  of  the  so-called  rule  in 
Wild's  Case,  6  Rep.  17. 

So  a  devise  of  all  the  testator's  properf)/  to  A.  and  his  Devise  to 

A.  and  his 

children  in  succession  gives  A.  an  estate  tail.     Lail  of 
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children  in  Tyrone  v.  Marquis  of  Waterford,  1  D.  F.  &  J.  613  ;  see 

succession.      '^  i  j  j         >  5 

Snowball  v.  Proctor,  2  Y.  &  C.  C.  478. 
^'.1*^/"  2.  A  simple  devise  to  A.  and  his  children,  where  A. 

Case.  has  no  children  at  the  time  of  the  devise,  gives  him  an 

estate  tail.     Wild's  Case,  6  Co.  Rep.  17 ;  Clifford  v.  Koe, 

5  App.  C.  447. 

And  for  this  purpose  a  child  en  ventre  at  the  date  of  the 

will  is  considered  as  non-existent.     Roj^er  v.  Roper,  L.  K 

3  C.  P.  32. 
Power  to        The  rule  applies,  though  the  testator  may  expressly  give 
property  to  the  parent  a  power  of  appointing  the  property  in  question 
nothacon-^  among  his  children.     Seale  v.   Barter,  2  B.   &   P.  485  ; 
sistent       Clifford  V.  Brooke,  I.  K  10  C.  L.  179  ;  2  L.  R  Ir.  184  ; 

with  an  •'•^  _  ' 

estate  tail.  S.  C.  nom.  Clifford  V.  Koe,  5  App.  C.  447.     See  In  re 

Moyle's  Estate,  1  L.  R.  Ir.  155. 
Excep-  3,  There  may,  however,  be  an  intention  shown  that  the 

tions. 

parent  was  not  to  take  an  estate  tail. 

Thus,  in  Bvffar  v.  Bradford,  2  Atk.  220,  the  testator 
showed  that  he  contemplated  the  mother  and  children  as 
taking  joint  interests  at  a  period  subsequent  to  his  death. 
And  in  Grieve  v.  Grieve,  4  Eq.  180,  where  there  was  a 
devise  of  a  house  to  the  testator's  nieces  and  their  chil- 
dren, and  if  they  have  not  any  over,  a  direction  that  the 
furniture  was  to  go  with  the  house  was  held  sufficient  to 
show  that  an  estate  tail  could  not  have  been  intended. 
If  there  are      4.  If  there  are  any  children  living  at  the  time  of  the 
living  at     dovise,  the  term  children  is  iirinid  facie  not  a  word  of 
the  detlsf  limit'-^tion.     Byng  v.  Byng,  10  H.  L.  171 ;  Gates  v.  Jack- 
childrenis  gon^  2  Str.  1172;  Jefery  v.  Honywood,  4  Mad.  398. 

pi'iind  •111  •  1  f  •  • 

facie  not  a  But  tliis  rule  bouds  to  evidence  of  a  contrary  intention  ; 
limitation,  thus,  a  direction  that  certain  things  are  to  go  as  heirlooms 
Coutrnry    with  the  cstato,  is  sufficient  to  rebut  a  joint  tenancy,  and 

intention.  ■  -i  •  i     t  i  • 

to  show  that  an   estate  tail  was  intended  to  be  given. 
Byny  v.  Byng,  10  H.  L.  171. 

By  analog}'  to  the  rule  in  WikVs  Case  a  devise  to  A. 
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and  his  sons  in  tail  male,  and  for  want  of  such  issue  male 
over ;  where  A.  has  no  sons  gives  him  an  estate  tail.  Whar- 
ton V.  Gresham,  2  W.  Bl.  1083 ;  see  Sparlmg  v.  Parker, 
29  B.  450. 

The  rule  in  Wild's  Case  does  not  apply  to  personalty.  The  mie 
Audsley  v.  Horn,  26  B.  195,  1  D.  F.  &  J.  226.  S^jdoes 

not  apply 
to  person- 
alty. 

V.  The  liLiLE  IN  Shelley's  Case. 

The  construction  of  devises  to  heirs  and  heirs  of  the 
body,  after  a  prior  estate  of  freehold  in  the  ancestor,  is 
governed  by  the  so-called  rule  in  Shelley's  Case. 

It  may  be  laid  down  generally,  that  where  the  ancestor  The  rule  in 
by  any  will  takes  an  estate  of  freehold,  whether  by  impli-  Case'^'^^ 
cation  or  direct  limitation,  and  whether  it  may  or  may  not  ^*"^**^^- 
determine  in  his  lifetime,  and  in  the  same  will  an  estate 
is  limited  by  way  of  remainder,  either  mediately  or  imme- 
diately, to  his  heirs  in  fee  or  in  tail,  that  always  in  such 
case  the  heirs  are  words  of  limitation  of  the  estate  and 
not  words  of  purchase,  and  therefore  the  ancestor  takes 
an  estate  in  fee  or  in  tail  as  the  case  may  be.     Shelley's 
Case,  1  Co.  93  h. ;  Fearne,  C.  E.  33,  40 ;  Pyhus  v.  Mitford, 
1  Ventr.  372 ;  Curtis  v.  Price,  12  Ves.  99. 

The  two  limitations  must  be  in  the  same  instrument, 
but  the  Court  considers  a  will  and  codicils  for  this  purpose 
as  one  instrument.  Hayes  d.  Foorde  v.  Foorde,  2  AV.  BL 
698. 

The  rule  applies  equally  to  limitations  of  freehold  and 
copyhold  estates,  and  to  estates  pwr  aidi^e  vie.  Doe  d.  Jeff 
V.  Robinson,  8  B.  &  Cr.  296;  2  Ma.  &  R.  249 ;  see  2  D.  & 
War.  327 ;  Crozier  v.  Crozier,  3  D.  &  War.  373. 

It  applies  to  limitations,  which  are  both  legal  or  both 
equitable,  even  where  the  first  is  for  the  separate  use  of  a 
married  woman.  Spencc  v.  Sjjence,  12  C.  B.  N.  S.  199 ; 
Fearne,  C.  R  56 ;  Pitt  v.  Jackson,  2  B.  C.  C.  51. 
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It  does  not  apply  to  cases,  where  one  limitation  is  legal 
and  the  other  equitable.  Right  v.  Creber,  5  B.  &  C.  866  ; 
Collier  v.  McBean,  34  L.  J.  Ch.  555. 

The  rule  does  not  apply  so  as  to  destroy  intermediate 
contingent  limitations  by  merger,  even  in  cases  before  8  & 
9  Vict.  c.  106.  Lewis  Bowies'  Case,  11  Rep.  80;  Fearne, 
C.  R.  36. 

Nor  does  it  apply  where  the  estate  to  the  heir  is  limited, 

not  by  way  of  remainder  simj^ly,  but  as  a  conditional 

limitation   or   as    an    alternative    contingent   remainder. 

Lloyd  V.  Caretv,  Prec.  Ch.  72;  Show  P.  C.  137  ;  see  Fearne, 

275 ;  Plunket  v.  Holmes,  1  Lev.  1 1 ;  Raym.  28 ;  Fearne, 

341 ;  Crofts  v.  Middleton,  2  K.  &  J.  194 ;  8  D.  M.  &  G. 

192  ;  see  In  re  White  &  Hindles  Contract,  7  Ch.  D.  201. 

Applica-         The  rules  of  construction  with  reference  to  cases  coming 

rule  where  ^^i^^i"   ^^^  Operation  of  the  rule  in   Shelley's  Case  are 

the  limita-  settled  by  the  leading  cases  of  Jesson  v.  Wright,  2  Bl.  1, 

tion  is  to 

the  heirs     and  Eoddy  V.  Fitzgerald,  6  H.  L.  823. 

heirs  of  -^-  Where  the  words  heirs  or  heirs  of  the  body  are  used 

the  body     ^^^  ^]^q  limitation  of  the  inheritance  the  rule  applies — 

(if  the  ^  ^ 

ancestor.  1.  Although  the  limitation  of  the  freehold  to  the  ancestor 
may  be  followed  by  words  clearly  indicating  an  intention 
that  his  estate  is  to  be  for  life  only. 

ri,estric-  Thus,  it  is  immaterial,  that  the  estate  of  the  ancestor 

the  estate  maj  1^0  declared  to  be  "for  life  and  no  longer:"  Hoed. 

of  the  an-   y;  ^    Bedford,  4  Mau.    &  S.  362,  1  B.  C.  C.  313; 

cestor  are  u  j         '  >  > 

immate-     RoUnson  V.  Robinsou,  1  Burr.  38,  3  B.  P.  C.  ISO,  2  Ves. 

rial.  1         1       • 

sen.  225  ;  that  he  is  made  unimpeachable  for  waste ;  Jones 
V.  Morgan,  1  B.  C.  C.  206  ;  Bennett  v.  JEarl  of  Tankerville, 
19  Ves.  170;  that  powers  are  expressly  given  him  which 
would  be  implied  if  he  were  tenant  in  tail,  such  as  powers 
to  jointure  and  make  leases :  Baile  v.  Coleman,  2  Vern. 
668;  Jones  v.  Morgan,  1  B.  C.  C.  206;  Broughton  v. 
Langley,  2  Ld.  Raym.  873 ;  that  his  estate  is  made  subject 
to  the  obligation  of  keeping  the  buildings  in  repair :  Jesson 
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V.  Wright,  2  Bligh,  1  ;  that  there  is  a  restraint  upon 
alienation  for  longer  than  his  life  :  Perrin  v.  Blake,  1 
W.  Bl.  672 ;  Hayes  d.  Foorde  v.  Foorde,  2  W.  Bi.  698 ; 
that,  where  there  is  no  executory  trust,  there  is  a  de- 
claration that  special  care  should  be  taken  that  it  should 
never  be  in  the  power  of  the  ancestor  to  dock  the  entail : 
Leonard  v.  Earl  of  Sussex,  2  Vern.  526  ;  and  that  there  is 
a  limitation  to  trustees  to  preserve  contingent  remainders. 
Wright  v.  Pearson,  Amb.  358 ;  1  Ed.  119. 

2.  The  rule  applies,  where  words  of  limitation  are  Words  of 
superadded  to  the  limitation  to  the  heirs  or  heirs  of  the  s™er^.*'°'' 
body,  provided  such  words  are  not  inconsistent  with  the  a^ded  to 

the  word 

nature  of  the  descent  pointed  out  by  the  first  words,  for  heirs  will 
such  words  may  be  looked  upon  as  an  explanation  of  what  it  a  word 
the  testator  supposed  to  be  the  course  of  the  descent  under  ^!  P"'"" 
an  estate  tail,  and  expressio  eorumquw  tacite  insunt  nihil 
operatur. 

Thus  words  limiting  the  estate  of  the  heirs  to  a  life  estate, 
or  to  a  life  estate  without  power  to  sell  or  dispose,  will  be 
rejected.  Doe  d.  Elton  v.  Stenlake,  12  East,  515  ;  Hugo  v. 
Williams,  14  Eq.  224 ;  Hayes  v.  Foorde,  2  W.  Bl.  698. 

The  same  will  be  the  case  wath  words  of  limitation  in 
fee  or  in  tail,  superadded  to  the  word  heirs  or  heirs  of  the 
body. 

Thus  a  limitation  to  the  heirs  of  the  body  of  the  ancestor 
and  their  heirs,  or  their  heirs,  executors,  administrators, 
and  assigns  for  ever  (a) ;  or  to  the  heirs  male  of  the  body  of 
the  ancestor,  and  their  issue  (6) ;  or  to  the  heirs  male  of  his 
body  in  tail,  in  strict  settlement  (c) ;  or  to  the  heirs  male  of 
his  body,  and  the  heirs  male  of  the  body  of  every  such  heir 
male  severally  and  successively  as  they  should  be  in  priority 
of  birth,  every  elder,  and  the  heirs  male  of  his  body,  to  be 
preferred  to  every  younger  (d) ;  will  not  avail  to  give  the 
heirs  an  estate  by  purchase.  Morins  d.  Andreius  v.  Le  Gay, 
cited  2  Burr.  1103,  and  8  T.  B.  518;  Kinch  v.  Ward,  2 

z 
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S.  &  St.  409 ;  Measure  v.  Gee,  5  B.  &  Aid.  910 ;  Nash  v. 

Coates,  3  B.  &  Ad.  839  (a) ;  MinshuU  v.  Minshull,  1  Atk. 

411  (6):  Douglas  v.  Congreve,  1  B.  59  (c) ;  Legatt  v.  Sewell, 

1  Eq.  Abr.  395,  p.  7  ;  IP.  Wms.  37  ;  see  Fearne,  159,  160  ; 

see  Fetherston  v.  Fetherston,  8  CI.  &  F.  67 ;  9  Bl.  237  (cZ). 

Words  of        3.  Words  of  distribution  following  the  limitation  of  the 

tion  super-  inheritance  will  not  prevent  the  application  of  the  rule, 

added.        »  ^^j,  ^^  ^^^^  ^^^  foUow  that  the  testator  did  not  intend  that 

heirs  of  the  body  should  take  because  they  could  not  take 

in  the  mode  prescribed." 

Thus  a  declaration  that  the  heirs  are  to  take  as  tenants 
in  common,  and  not  as  joint  tenants  (a) ;  or  equally  among 
them,  share  and  share  alike  (6) ;  or  in  such  shares  and  propor- 
tions as  the  ancestor  should  appoint  (c) ;  or  "  as  well  male  as 
female,"  or  "  whether  sons  or  daughters "  as  tenants  in 
common  (d),  will  not  prevent  the  operation  of  the  rule.  Doe 
d.  Candler  v.  Smith,  7  T.  R.  531 ;  Bennett  v.  Earl  of 
TankerviUe,19  Ves.  170  («) ;  Doe  d.  Atkinson  v.  Feather- 
stone,  1  B.  &  Ad.  944  (h)  ;  Jesson  v.  Wright,  2  Bl,  1  ;  see 
Roddy  V.  Fitzgerald,  6  H.  L.  823 ;  Dunh  v.  Fenner,  2  R. 
&  M.  557  (c) ;  Doe  d.  Bosnall  v.  Harvey,  4  B.  &  C.  610  ; 
Pierson  v.  Vickers,  5  East,  548  {d). 
Gavel-  In  such  a  case  it  makes  no  difference  that  the  lands  are 

"  gavelkind.     Doe  d.  Bosnall  v.  Harvey,  supixi,  overruling 
Doe  V.  Laming,  2  Burr.  1100. 

The  absence  of  a  gift  over  in  default  of  issue  is  imma- 
terial.    Doe  d.  Atkinson  v.  Featherstone,  1  B.  &  Ad.  944. 
Words  of        4.  Nor  will  words  of  distribution  and  limitation  together, 
tion  and     Superadded  to  the  limitation  of  the  inheritance,  prevent 
limitation  ^^^  operation  of  the  rule. 

super-  ■!■ 

added.  It  has  sometimes  been  laid  down  that  words  of  distri- 

bution and  limitation  together,  sujDeradded  to  the  heirs, 
would  make  the  latter  a  word  of  purchase,  but  the  rule  is 
now  clearly  settled,  overruling  Gretton  v.  Harvard,  6  Taunt. 
94 ;  2  Marsh.  9,  and  Crump  d.Woolley  v.  Norivood,  7  Taunt. 
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362;  2  Marsh.  IGl ;  see  Anderson  v.  Anderson,  30  Beav. 
209  ;  Mills  v.  Seitxird,  IJ.  &  H.  733 ;  Grimson  v.  Down- 
ing, 4  Dr.  125 ;  and  see  Jordan  v.  Adams,  9  C.  B.  N.  S. 
483. 

Lord  Chief  Justice  Cockburn,  in  the  last  cited  case,  p. 
497,  thus  sums  up  the  law  with  reference  to  the  extent 
of  the  application  of  the  rule  in  Shelley's  Case,  where  the 
w^ords  heirs  or  heirs  of  the  body  are  used :  "  No  incident, 
superadded  to  the  estate  for  life,  however  clearly  showing 
that  an  estate  for  life  merely,  and  not  an  estate  of  in- 
heritance, was  intended  to  be  given  to  the  first  donee,  nor 
any  modification  of  the  estate  given  to  the  heirs,  however 
plainly  inconsistent  with  an  estate  of  inheritance,  nor  any 
declaration,  however  express  or  emphatic,  of  the  devisor, 
can  be  allowed,  either  by  inference  or  by  force  of  express 
direction,  to  qualify  or  abridge  the  estate  in  fee  or  in  tail, 
as  the  case  may  be,  into  which,  upon  a  gift  to  a  man  for 
life,  with  remainder  to  his  heirs  or  the  heirs  of  his  body, 
the  law^  inexorably  converts  the  entire  devise  in  favour  of 
the  ancestor." 

The  words  heirs  or  heirs  of  the  body  will,  however,  be 
construed  as  words  of  purchase  : 

1.  When  words  of  limitation  are  superadded  to  them  Words  of 

...  p     1        1  limitation 

inconsistent  with  the  nature  of  the  descent  pointed  out  by  super- 
the  first  words,  as  where  the  limitation  is  to  a  man  for  life,  conristent 
and  after  his  decease  to  the  use  of  his  heirs  and  the  heirs  "*^'^*^  ^^^ 

course  of 

female  of  their  bodies.     Fearne,  C.  R.  182  ;  Shelley's  Case,  descent  of 
1  Rep.  fol.  88,  95  b.  toiUnlhe 

There  appears  to  be  no  other  authority  for  this  rule  than  ^^'=^^*°^- 
the  argument  of  counsel  in  Shelley's  Case,  cited  with  appro- 
bation by  Fearne,  C.  R.,  p.  182.  It  has,  however,  been 
followed  in  a  case  where  the  word  issue  and  not  heir  was 
used.  See  Hamilton  v.  West,  10  Ir.  Eq.  75.  In  that  case 
the  devise  was  to  Margaret  for  life,  remainder  to  her  issue 
female  and  the  heirs  of  their  bodies ;  and  it  was  held  that 

z  2 
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Margaret  took  only  a  life  estate,  with  remainder  to  her 
daughters  in  tail  general,  and  there  seems  no  reason  for 
supposing,  that  the  same  principle  would  not  be  applied, 
where  the  word  heirs  instead  of  issue  is  used.  See  Dodds 
V.  Dodds,  10  Ir.  Ch.  476 ;  11  ih.  374. 
What  is  an  In  the  absence  of  authority  it  is  doubtful,  what  amount 
tent  course  of  discrepancy  between  the  two  courses  of  descent,  will 
of  descent,  j^^g^-f^  ^^le  application  of  this  rule.  Fearne,  C.  K,  p.  183, 
points  out  that  "  there  does  not  appear  to  be  the  same 
inconsistency  in  construing  the  first  words,  which  describe 
heirs  special,  to  be  words  of  limitation,  where  the  super- 
added words  extend  to  heirs  general,  as  there  is  where 
the  first  words,  and  those  engrafted  on  them,  distinguish 
two  different  incompatible  courses  of  descent,  and  would 
not  carry  the  estate  to  the  same  person  ;  in  the  latter 
case  it  is  absolutely  impossible,  by  any  implied  qualifica- 
tion, to  reconcile  the  superadded  words  to  those  preceding 
them,  so  as  to  satisfy  both  by  construing  the  first  as 
words  of  limitation ;  whereas,  in  the  former  case,  the 
superadded  words  are  not  contrary  to  or  incompatible 
with  the  preceding,  but  in  their  general  sense  include 
them  ;  and  there  is  no  improbability  in  the  supposition 
that  they  were  used  by  the  testator  in  the  same  qualified 
sense  as  the  preceding  ;  and  then  both  may  be  satisfied, 
by  taking  the  first  as  words  of  limitation."  In  Hamilton 
V.  West,  however,  the  question  was  between  an  estate  in 
tail  female  in  the  ancestor  and  an  estate  in  tail  general 
to  the  daughters,  the  latter  of  which  would,  "  in  their 
general  sense,"  have  included  the  former;  and  it  seems, 
therefore,  that  Fearne's  remark  must  be  taken  with  some 
modification. 
The  testa-  2.  Where  the  testator  has,  either  by  express  words,  or 
interpret  ^y  implication,  interpreted  the  meaning  he  intended  to 
the  sense  convey  by  the  term  heirs  or  heirs  of  the  body,  those  words 
he  has        may  be  words  of  purchase. 

used  the 
word  heirs. 
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In  Fethersfon  v.  Fetherston,  3  CI.  &  F.  G7,  Lord 
Brougham  lays  down,  "  If  there  is  a  gift  to  A.  and  the 
heirs  of  his  body,  and  then  in  continuation,  the  testator, 
referring  to  what  he  had  said,  plainly  tells  us  that  he 
used  the  word  heirs  of  the  body  to  denote  A.'s  first  or 
other  sons,  then  clearly  the  first  taker  would  only  take  a 
life  estate." 

However,  the  mere  insertion  of  such  words  as,  if  more  Effect  of 

.     the  words 

than  one  child,  or,  if  only  one  child,  then  to  such  child,  is  "  if  more 
not  sufficient  to  show  that  the  testator  meant  by  heirs  of  ^.i^^^^  ^^ 
the  body,  children.     Roddy  v.  Fitzgercdd,  6  H.  L.  823 ;  ^^^£„ 
Jesson  V,  Wright,  2  Bl.  1. 

And  even  if  the  words  are,  if  there  be  but  one  such  child.  Effect  of 
to  such  child,  his  or  her  heirs  for  ever,  the  term  heirs  of  "if  more 
the  body  will  not  be  held  to  mean  children,  if  there  are  *^^"  ^^'^ 

J  '  suck 

no  words  to  carry  the  fee  to  them,  except  in  the  event  of  child,"  &c. 
there  being  only  one  child.    Bridge  v.  Chapman,  Notes  of 
Cases,  L.  J.,  July  10,  1875,  118  ;  see  Ryan  v.  Cowley,  LI. 
&  G.  temp.  Sug.  7.  ' 

But  in  similar  cases  heirs  of  the  body  will  be  construed 
as  children,  if  there  are  words  giving  them  an  estate  in 
fee  or  in  tail.  Goodtitle  d.  Sweet  v.  Herring.  1  East, 
264 ;  Giimmoe  v.  Hoives,  23  B.  184.  In  Poole  v.  Poole, 
8  B.  &  P.  620,  this  construction  was  rebutted  by  other 
limitations. 

So,  if  the  testator,  after  using   the  words  heirs  of  the  Express 
body,   continues,  "  that  is   to    say,  the   first,  second,  and  JJon clause" 
other  sons,  etc."     Loive  v.  Davies,  2  Ld.  Raym.  1.561. 

Or  again,  the   testator  may  explain   his   meaning   by  Interpre- 
reference  to  other  limitations.     Meredith  v.  Meredith,  10  reference. 
East,  503;   Doe  d.  Woodall   v.    Woodall,  3    C.  B.  349; 
East  V.  Ttuyford,  4  H.  L.  517. 

And  the  word  heirs  of  the  body,  coupled  with  a  refer-  Reference 

1  i  i  1      •     p  ,  1  1  •  1  1  to  father. 

ence  to  the  ancestor,  as  tlieir  lather,  must  mean  children. 
Jordan  v.  Adams,  9  C.  B.  N.  S.  483. 
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First  heirs      B.  The  application  of  the  rule  in  Shelley  s  Case  is  the 

same,  where  the  words  are  first  heirs  male  or  heirs  of  the 

body  who  shall  attain  twenty-one.     Minshull  v.  Minshull, 

1  Atk.  4  11  ;  Toller  v.  Attiuood,  15  Q.  B.  929. 

Limitation      C.  When    the  word  heir  is  used  in  the   singular,  the 

of  the         rules  of  law  are  less  stringent  in  uniting  the  limitation 

tenant  for  ^  ^-^q  inheritance  to  the  estate  for  life  of  the  ancestor. 

life. 

1.  However,    the   word    heir,  in   the    singular,  without 

words  of  limitation  superadded,  is  a  word  of  limitation 
and  not  of  purchase,  even  when  such  words  as  "  next  "  or 
"  first "  are  added  to  it.  Blackburn  v.  Stables,  2  V.  &  B. 
367 ;  Burley's  case,  cit.  1  Vent.  230  ;  Whiting  v.  Wilhins, 
1  Bulst.  219  ;  Richards  v.  Lady  Bergavenny,  2  Vern. 
324  ;  White  v.  Collins,  Com.  Rep.  289  ;  Diibher  d.  Trol- 
lope  V.  Trolloije,  Ambl.  4.53. 

The  fact  that  the  limitation  is  to  the  heir  for  ever 
makes  no  difference.     Fuller  v.  Chamier,  L.  K  2  Eq.  682. 

2.  But  words  of  limitation  in  fee  or  in  tail,  superadded 
to  the  word  heir,  make  it  a  word  of  purchase.  Archer s 
case,  1  Co.  66  ;  Fearne,  C.  R.  150  ;  Clerke  v.  Day,  Moore, 
593  ;  Willis  v.  Hiscox,  4  M.  &  Cr.  197  ;  Greaves  v.  Simp- 
son, 12  W.  R.  773  ;  10  Jur.  N.  S.  609. 

And  even  a  devise  to  A.  to  hold  to  him  and  the  heir 
male  of  his  body,  and  the  heirs  and  assigns  of  such  heir 
male  for  ever,  followed  *by  a  gift  over,  if  A.  died  without 
leaving  any  son  of  his  body,  has  been  held  to  give  A.  a 
life  estate  only.  Chamberlayne  v.  Chamberlayne,  6  E.  & 
B.  625. 

3.  Where  the  estate  of  the  heir  is  expressed  to  be  for 
life,  inasmuch  as  he  is  not  to  have  the  inheritance,  he 
cannot  take  as  heir  by  descent.     White  v.  Collins,  Com. 

289. 
The  rule         D.  The  application  of  the  rule  in  Shelley's  Case,  where 
ley's  Case  the  limitation  is  to  the  issue  of  the  ancestor,  who  takes 
whire'the  a  prior  estate  of  freehold  : 


RULE  IN  Shelley's  case.  343 

"  The  authorities  clearly   show  that,  whatever  be  the  limitation 

■^  ...  ^^  to  the 

prima  facie  meaning  of  the  word  issue,  it  will  yield  to  issue  of 
the  intention  of  the  testator  to  be  collected  from  the  will,  for  Hfe. 
and  that  it  requires  a  less  demonstrative  context  to  show  pistinc- 

^  ^  ,  tion  be- 

such  intention  than  the  technical  expression  heirs  oftweenthe 
the  body  would  do."  Per  Aldersou,  B.,  Lees  v.  Mosley,  ^^^  hSv^. 
1  Y.  &  C.  Ex.  609. 

This  doctrine  was  questioned  by  Lord  Wensleydale 
in  Roddy  v.  Fitzgerald,  6  H.  L.  882:— "I  certainly 
feel  a  difficulty  in  figuring  to  myself,  what  precise 
sort  of  context  would  be  sufficient  to  alter  the  sense 
of  the  word  issue,  which  would  not  have  the  same  effect, 
if  the  words  used  were  the  admitted  technical  words, 
heirs  of  the  body."  There  can,  however,  be  no  doubt 
that  words  of  modification  will  more  readily  convert  the 
word  issue  than  the  word  heirs  into  a  word  of  purchase, 
and  the  remark  of  Lord  Wensleydale  must  be  held  to 
apply  to  cases  where  other  words  have  interpreted  the 
word  issue  to  mean  children.     Thus : 

1.  Words    of    distribution    alone,    superadded    to   'the  Words  of 

distribu- 

word  issue,  in  cases  where  the  issue  would  not  take  the  tion  alone 
inheritance,   will  not  make   it  a  word  of  purchase.     Doe  ^J^^^^^  i^ 
d.   Blandford  v.   Ai^jjlin,   4   T.   R.  82  ;  Doe  d.  Cock  v.  J^^f^J^' 
CooiJer,  1  East,  229  ;  Roddy  v.  Fitzgercdd,  6  H.  L.  823  ;  wills  Act. 
Golclough  V.   Colcloiigh,  I.  K  4  Eq.  263  ;   Woodhouse  v. 
Herrich,  1   K.  &  J.  352  ;  Blackhall  v.   Gibson,  2   L.  R. 
Ir.  49. 

This  is  clear,  when  there  is  a  gift  over  upon  an 
indefinite  failure  of  issue  ;  but  it  seems,  that  a  gift  over 
is  immaterial,  since,  under  the  old  law,  the  issue,  if 
they  took  as  purchasers,  could  only  take  for  life,  and 
therefore  the  testator's  general  intent  to  benefit  all 
the  issue  would  fail  See  per  Wood,  V.-C,  in  Kavanai^h 
V.  Norland,  Kay,  16,  27,  where  the  same  construction 
prevailed,  although  the  gift  over  was  in  dcfliult  of  issue 
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of  the  tenant  for  life  living  at  his  death  ;  and  this  is  in 
accordance  with  Doe  v.  Rucastle,  8  C.  B.  876. 
Words  of        2.  Words  of  limitation  in  fee  or  in  tail,  superadded  to 

limitation      ,  ,   .  .  ,  .  ,....,„,„ 

super-         the  word  issue,  where  there  is  a  hmitation  m  deiault  oi 

added.  issue  ill  cases  before  the  Wills  Act,  will  not  make  it  a 
word  of  purchase,  provided  they  do  not  change  the  course 
of  descent.  Roe  d.  Dodson  v.  Grew,  2  Wils.  324 ;  Wilm. 
272  ;  Denn  d.  Webb  v.  Puckey,  5  T.  R  299  ;  Frank  v. 
Stovin,  3  East,  548  ;  Griffiths  v.  Evan,  5  B.  241. 

The  same  rule  applies  where  the  gift  over  is  on  failure 
of  issue  living  at  the  death  of  the  person,  to  whom  the 
prior  estate  is  limited,  or  on  death  of  the  issue  under 
twenty-one.  Warren  v.  Travers,  I.  R.  2  Eq.  455  ;  see 
Fetherston  v.  Fetherston,  3  CI.  &  F.  67  ;  9  Bl.  237.  3Ierest 
V.  Jamies,  1  B.  &  B.  484 ;  4  J.  B.  Moo.  327,  must  be 
considered  overruled. 

Effect  of         Whether    the    absence   of    a    gift   over   in   default  of 

the  ab-         ,  .,  .  . 

sence  of  issue  will  couvort  issue  into  a  word  of  purchase  seems 
h/default^  doubtful.  Ill  Doe  d.  Coojjer  v.  Collis,  4  T.  R.  294,  a  devise 
of  issue.  -j^Q  g  fQY  jjfg^  Qj^^  after  her  decease  to  the  issue  of  her 
body  and  their  heirs  for  ever,  without  any  limitation 
in  default  of  issue,  was  held  to  give  S.  an  estate  for  life 
only  ;  but  the  judgment  was  not  based  upon  the  absence 
of  a  limitation  over  in  default  of  issue,  and  the  authority 
of  the  case  seems  questionable.  On  the  whole  it  seems, 
that  when  the  fee  is  already  in  the  issue,  the  gift  over  can 
have  no  influence  either  way,  the  dying  without  issue 
being  held  to  refer  to  such  issue  as  were  before  mentioned. 
See  the  remarks  of  Wood,  V.-C,  Kay,  16,  27  ;  and  see 
Montgomery  v,  Montgomery,  3  J.  &  Lat.  47. 

3.  If,    however,    the    superadded    words    of   limitation 
alter  the  course  of  descent,  the  issue  will  take  as  pur- 
chasers.    Hamilton   v.    West,    10   Ir.   Eq'  75  ;  Dodds  v. 
Dodds,  10  Ir.  Ch.  476  ;  11  ib.  374,  ante,  p.  340. 
Words  of        4.  Words  of  limitation  in  fee  or  in  tail,  and  of  distri- 
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biition,  superadded  to  the  word  issue,  make  it  a  word  of  limitation 

'       ^  _  and  (lis- 

purchase,  whether  there  is  a  limitation  over  in  default  of  tribution 
issue  or  not.     Lees  v.  Mosley,  1  Y.  &  C.  Ex.  589  ;  Cro-  ^dded 
zier  V.  Crozier,  3  D.  &  War.  373  ;  Greemvood  v.  Rothwell,  ^f^.^'^f 
5  M.  &  Gr.  628  ;    6  Sc.  N.  R  670  ;   Montgomery  v.  Mont-  purchase. 
gomery,  3  J.  &  Lat.  47  ;   Slater  v.  Dangerfield,  15  M.  & 
W.   263 ;    Colclough  v.  Colcloiigh,    I.    R.    4    Eq.    263  ; 
M'Kenna  v.  Eager,  I.  R.  9  C.  L.  79. 

It  makes  no  difference,  whether  a  fee  be  given  to  the 
issue  by  express  words  or  by  implication  from  a  power  of 
appointing  to  them.  Bradley  v.  Cartiuright,  L.  R.  2  C.  P. 
511. 

But  a  power  of  appointing  to  issue,  which  would  autho- 
rise an  appointment  in  fee,  will  not  make  the  word  issue  a 
word  of  purchase,  where  there  is  an  express  gift  to  issue  as 
tenants  in  common  without  words  giving  them  the  fee. 
Blackhall  v.  Gibson,  2  L.  R.  Ir.  49. 

5.  It  may  be  noticed  that,  in  wills  coming  under  the  Words  of 
operation  of  the  Wills  Act,  a   devise  to  A.  for  life,  and  tion  super- 
after  his  death  to  his  issue   as  tenants  in  common,  will  ^^^^^  1°  ^ 

fall  under  the  last  head,  since  under  such  words  the  issue  the  Wills 

Act. 

would  take  a  fee. 

6.  In  King  v.  Burchell,  Amb.  379;  4  T.  R.  296  n,  a  Effect  of  a 
direction  against  alienation  by  the  tenant  for  life  and  his  upon 
issue,  or   any  of  them,  was  held  to  show  that  the  word  by^thT°^^ 
issue  was   used   as  a  word  of  limitation.     See,  too,  Tate  tf"^'^*/°^ 

hf  e  and  his 
V.  Clark,  1  B.  100.  issue  or 

any  of 
them. 
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CHAPTER  XXIX. 

ESTATES    OF   TRUSTEES. 

I.  In  what  cases  Trustees  take  the  Legal 

Estate. 

Aiipoint-         The  appointment  of  certain  persons  as  trustees  of  in- 
tiustees  of  heritance  gives  them  the  fee.     Trent  v.  Hanning,  1  B.  & 

inherit-         p    j^    ^    ^^q       7  ^^^^    97      jq  y^g    495       ^  j)^^    J02. 

ance.  >  5  j  j 

So  the  appointment  of  a  person  as  executor,  "  so  far  as 
is  necessary  to  the  performance  of  the  trusts  relating  to 
my  real  estate,"  gives  the  executor  the  fee.  Plenty  v. 
West,  6  C.  B.  201  ;  16  B.  175  ;  Sidebotham  v.  Watson,  11 
Ha.  170. 

But  if  the  land  is  expressly  devised  to  beneficiaries,  the 
appointment  of  persons  as  trustees  for  carrying  the  dis- 
position of  the  testator's  property  into  proper  effect  will 
not  give  the  trustees  the  fee.  L.  <£  S.  W.  R.  Co.  v.  Bridger, 
12  W.  R  948. 

Appoint-         Where  land  is  devised  to  three  trustees,  and  the  appoint- 
ment of  •  1        1  1  1  • 

new  ment  of  one  of  the  trustees  is  revoked,  and   another  is 

codicif''   ^  appointed  in  his  place,  the  fee  passes  to  the  new  trustee 

jointly  with  the  two   remaining   trustees.      He  Hough's 

Will,  4  De  G.  &  S.  371  ;  Be  Turner,  30  L.  J.  Ch.  144  ; 

9  W.  R  174  ;  2  D.  R  &  J.  527. 

A  direction  to  executors  to  let  the  testator's  lands,  and 
out  of  the  profits  to  pay  two  sums,  followed  by  a  gift  of 
the  rents  of  the  land,  gives  the  executors  no  estate  beyond 
the  period  for  accomplishing  the  purpose  indicated.    Lam- 
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hert  V.  Browne,  I.  R.  5  C.  L.  218.     See  Smith  v.  Smith, 
1  L.  R.  Ir.  206. 

A  direction   to  executors  to  pay  annuities  out  of  the  Direction 
testator's  whole  estate,  which  is  disposed  of  after  payment  annuities 
of   the  annuities,  gives    the  executors   the  fee.      Doe  v.  '^^K?^ 
WoodJwuse,  4  T.  R.  89. 

A  devise  unto  and  to  the  use  of  A.,  in  trust  for  B.,  gives  Effect  of 
A.  the  legal  estate  by  analogy  to  the  Statute  of  Uses  ;  statute  of 
while,  similarly,  a  devise  to  A.,  in  trust  for  B.,  gives  B.  the  Y®®.^  °°, 

"^  ,  devises  to 

legal  estate.     See  Cimliffe  v.  Brancker,S  Ch.  D.  393.  trustees. 

In  the  latter  case  it  makes  no  difference  that  the  devise 
to  the  trustees  is  subject  to  payment  of  debts,  if  the  duty 
of  paying  them  is  not  imposed  on  the  trustees.  Kenrick 
V.  Lord  Beauclerk,  3  B.  &  P.  178  ;  Jones  v.  Lord  Say, 
8  Vin.  262,  pi.  19. 

But  the  legal  estate  will  remain  in  the  trustees,  if  it  is 
necessary  for  the  performance  of  the  trust  imposed  upon 
them. 

Thus,  a  devise  to  trustees  and  their  heirs  in  trust  to  Devise  in 

1  T-»        •  1  111  trust  to 

pay  the  rents  to  B.  gives  the  trustees  the  legal  estate,  pay  rents. 
Doe  V.  Homfray,  6  A.  &  E.  206. 

But  a  devise  to  trustees  to  permit  B.  to  receive  the  Devise  to 
rents  vests  the  legal  estate  in  B.  Right  d.  Phillips  v.  cestui  que 
Smith,  12  East,  455  ;  Doe  d.  Noble  v.  Bolton,  11  Ad.  &  E.  ^'^^^Jve 

188.      •  rents. 

And,  similarly,  if  the  trust  is  to  pay  to  or  permit  B.  to  Devise  to 
receive  the  rents,  the  latter  direction  takes  effect  and  the  permit 
legal  estate    vests  in  B.     Doe  v.  Biggs,   2  Taunt.   109  ;  J^.^'/tr' 
Baker  v.  White,  20  En.  166.  receive 

.      .  .  rents. 

But  if   the  beneficiaries    are  to  receive  only  the  net  -^^^  ^.g^ts. 
profits,  the  trustees  take  the  legal  estate.     Barker  v.  Green- 
wood, 4  M.  &  W.  421. 

If  the  trust  is  to  permit  a  married  woman  to  receive  Separate 
the  rents  to  her  separate  use,  the  legal  estate  remains  in 
the  trustees.     Harton  v.  Harton,  7  T.  R.  652.     But  this 
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principle  does  not  apply  to  a  deed.  Williwns  v.  Waters, 
14  M.  &  W.  166. 

If  the  trustees  are  to  preserve  contingent  remainders 
during  the  life  of  the  tenant  for  life,  a  trust  to  permit 
the  latter  to  receive  the  rents  will  not  give  him  the  legal 
estate.     Biscoe  v.  Perkins,  1  V.  tfe  B.  485. 

And  it  would  seem,  that  a  power  to  the  trustees  to 
give  receipts  would  show  that  they  were  to  receive  the 
rents  and  pay  them  over  to  the  beneficiaries,  notwithstand- 
ing the  trust  is  to  permit  the  beneficiaries  to  receive  them. 
But  a  receipt  clause  will  not  have  this  efifect  if  copyholds 
are  given  with  the  freeholds,  since  it  may  be  limited  to 
the  former,  to  which  the  Statute  of  Uses  does  not  apply. 
Baker  v.  White,  20  Eq.  166. 

If  the  receipts  of  the  beneficiary  are  to  be  with  the 
approbation  of  the  trustees,  they  take  the  legal  estate. 
Gregory  v.  Henderson,  4  Taunt.  772. 

The  fact  that  no  sufficient  estate  is  limited  to  support 
contingent  remainders  will  not  prevent  the  uses  from  being 
legal.     Cunliffe  v.  Brancker,  3  Ch.  D.  393. 

If  there  is  a  devise  in  remainder  to  children  who  shall 
attain  twenty-one,  a  power  of  maintenance  given  to  the 
trustees  will  prevent  the  use  in  remainder  from  becoming 
legal.  In  re  Berry's  Estate;  Berry  v.  Berry,  47  L.  J.  Ch. 
182  ;  26  W.  R.  327. 

A  devise  to  trustees  upon  trust  to  pay  debts  and  legacies 
vests  the  legal  estate  in  them  at  once,  whether  the  per- 
sonalty is  sufficient  for  that  purpose  or  not.  Murthwaite 
V.  Jenklnson,  2  B.  &  C.  357 ;  3  D.  &  Ry.  765. 

On  the  other  hand,  if  the  trust  is  to  pay  the  debts  out 
of  the  realty  only  if  the  personalty  proves  deficient,  the 
trustees  take  the  legal  estate,  only  if  the  event  happens. 
Carlyon  v.  Truscott,  20  Eq.  339.  See  Doe  d.  Gadogan  v. 
Ewart,  7  A.  &  E.  636. 

If  there  is  a  general  direction  to  pay  debts  whereby  the 
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debts  are  charged  upon  the  lands  of  the  testator,  followed 
by  a  devise  of  the  lands  to  trustees  and  their  heirs  to 
certain  uses,  the  legal  estate  remains  in  the  trustees. 
Houston  V.  Hughes,  6  B.  &  C.  403  ;  Baker  v.  White,  20 
Eq.  166, 173. 

The  Statute  of  Uses  does  not  apply  to  leaseholds  for  Leaseholds 
years  or  to  copyholds,  and  therefore  a  devise  of  copyholds  and  copy- 
to  A.,  in  trust  for  B.,  gives  A.  the  legal  estate.     Houston  v.  Jj^^'^^^-J'JiQ 
Hughes,  6  B.  &  C.  403  ;  Baher  v.  White,  suiora.  '     theStatute 

•^        '  ^  _   .     of  Uses. 

There  is  no  so-called  doctrine  of  attraction  by  which, 
where  freeholds  and  copyholds  are  given  together,  the 
legal  estate  in  the  freeholds  attracts  the  legal  estate  in  the 
copyholds,  or  vice  versa.  Baker  v.  White,  20  Eq.  166  ; 
overruling  Baker  v.  Parson,  42  L.  J.  Ch.  228. 

An  appointment,  under  a  power  to  appoint  the  use, 
vests  the  legal  estate  in  the  appointee.     2  Jarman,  284. 

II.  The  Quantity  of  the  Estate  of  Trustees. 

As  regards  the  quantity  of  the  estate  taken  by  the 
trustee,  the  same  rules  apply  to  copyholds,  leaseholds,  and 
freeholds.  Doe  v.  Barthrop,  5  Taunt.  382;  Baker  v. 
White,  20  Eq.  166;  Stevenson  v.  Mayor  of  Liverpool, 
L.  R.  10  Q.  B.  81  ;  see  Wyman  v.  Carter,  12  Eq.  309. 

1.  A  devise  to  trustees  and  their  heirs,  with  a  general  Devise  in 

fee  with 

power  to  sell  or  convey,  will  give  them  the  fee  though  power  to 
some  of  the  limitations  might,  in  the  absence  of  such  a  convey, 
power,  be  legal.  Rackham  v.  Siddall,  1  Mac.  &  G.  607 ; 
Doe  d.  Shelley  v.  Edlin,  4  A.  &  E.  582;  Bagshaiv  v. 
Spencer,  1  Ves.  sen.  142  ;  2  Atk.  570  ;  Wcdson  v.  Pearson, 
2  Ex.  581  ;  Blagrove  v.  Blagrove,  4  Ex.  550 ;  Cropton  v. 
Davies,  L.  K.  4  C.  P.  159. 

But  in  the  case  of  copyholds,  a  direction  that  they  are  Direction 

to  transfer 

to  be  transferred  does  not  require  the  legal  estate.     Doe  copyholds. 
d.  Player  v.  Nicholls,  1  B.  &  C.  336. 
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And  if  the  power  of  sale  does  not  arise  till  after  a  life 

estate,  the  ordinary  rule  applies  to  ascertain  whether  the 

life  estate  is  equitable  or  legal.     Doe  d.  Noble  v.  Bolton, 

11  A.  &  E.  188. 

Devise  And    even,   where    the   devise   before   the   Wills    Act 

without 

words  of     would    uot    have    carried    the   fee,   a   trust    to  sell   will 
erJarged to  &'^^®  trustees  the  fee.      Doe  d.  Cadogan  v.  Eivart,  7  Ad. 

a  fee  by       ^  £_  q^q 

power  of 

sale.  2.  But  though  there  may  be  words  which  will  give  the 

trustees  a  fee,  their  estate  may  be  controlled  if  it  can  be 
shown  what  less  estate  will  satify  the  trust. 

Devise  in        Thus,  a  dcvise  to  trustees  and  their  heirs  till  an  infant 

fee  till  an  .  t       •     n 

infant  attams  twenty-one,  and  then  to  the  infant  m  fee,  gives  the 

twenty-  trustees  only  a  chattel  interest.     Goodtitle  v.   Whitby,  1 

o^e.  Burr.  228. 
Devise  in        So,  a  devise  in  fee  to  trustees  to  preserve  contingent 

fee  to  pre-  •     i  -n  i  r>         i        t  <^ 

serve         remainders  will  be  cut  down  to  an  estate  for  the  life  of 

remam-*^^    the  tenant  for  life,  if  there  are  no  subsequent  remainders 

ders.  to  preserve.      Doe  d.  Compere  v.  Hicks,  7  T.  R.  433  ; 

Haddelsey  v.  Adams,  22  B.  266  ;  Saunders  v.  Eppe,  9 

W.  R  69. 

If,  however,  there  is  a  power  of  appointment  under 
which  contingent  remainders  may  be  created,  the  estate 
of  the  trustees  will  not  be  cut  down.  Venahles  v.  Morris, 
7  T.  R  342,  437. 

This,  however,  only  applies  to   trustees,  especially  in- 
serted to  preserve  contingent  remainders.     Doe  v.  Bar- 
throp,  5  Taunt.  382. 
Devise  in        So  a  devise  to  trustees  in  fee,  on  trust  to  pay  rents  to 

fee  to  pay 

rents  to  A.  A  for  life,  with  remainder  to  B.,  gives  them  an  estate  for 
with  legal  ^-'^  ^^^®  o^^y-     Play  ford  v.  Hoare,  3  Y.  &  J.  175. 

remainder       ^  fortlori,  if  the  devise  in  remainder  is  an  independent 
over.  ^  ^ 

devise.  Adams  v.  Adams,  6  Q.  B.  860  ;  Cooke  v.  Blake, 
1  Ex.  220. 

In  a  deed  as  a  general  rule  a  limitation  to  the  use  of 
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trustees  in  fee  will  not  be  cut  down  to  a  smaller  estate. 
Coo]ier  V.  Kynock,  7  Ch.  398. 

HoAvever,  it  has  been  held  that  a  limitation  in  fee  to 
trustees  to  preserve  contingent  remainders  will,  even  in  a 
deed,  be  cut  down  to  an  estate  pur  autre  vie,  if  there  is  a 
subsequent  limitation  of  a  term  to  the  same  trustees. 
Curtis  V.  Price,  12  Ves.  89  ;  Beaumont  v.  Marquis  of 
Salishury,  19  B.  198. 

But  a  subsequent  limitation  in  fee  to  the  same  trustees, 
and  a  grant  of  a  term  to  other  persons,  will  not  cut  down 
the  estate  of  the  trustees.  Gohnan  v.  Tyndall,  2  Y.  &  J. 
605  ;  Lewis  v.  Rees,  3  K.  &  J.  132  ;  see  Fowler  v.  Light- 
hurne,  11  Ir.  Ch.  495. 

Where  the  devise  is  to  trustees  in  fee,  and  they  must  at  Effect  of 
least  take  an  estate  for  life,  an  indefinite  power  of  leasing  powers 
will  show  that  they  were  to  have  the  fee.      Doe  d.  Tom-  ^^,^^^  f  •„ 
kyns  V.  Willan,  2  B.  &  Aid.  84  ;  Doe  d.  Keen  v.  Walbanh,  ^^e- 
2  B.  &  Ad.  554 ;  Riley  v.  Garnett,  3  De  G.  &  S.  629  ; 
Collier  v.  Walters,  17  Eq.  252  ;  see  1  Ch.  81. 

This  does  not  apply  where  the  power  to  lease  is  limited 
to  the  continuance  of  the  trust.  Doe  d.  Kimher  v.  Cafe, 
7  Ex.  675. 

As  to  what  is  a  general  power  of  leasing,  see  Vivian  v. 
Jegon,  L.  R  3  H.  L.  285. 

And  if  the  first  life   estate  is  in  trust  for  a   married  Effect 
woman   for   her  separate   use,   as   well   as   some   of  the  there  are 
remainders,   the    intermediate    estates    will    not  be  leo-al  j®°^^?^\, 

'  »       ders  to  the 

estates  ;  but  the  legal  estate  will  be  in  the  trustees,  at  any  separate 

usGs  or  sl 

rate  as  long  as  there  are  any  remainders  to  the  separate  married 
use  of  married  women  left.     Harton  v.  Harton,  7  T.  R.  '^°™^°' 
652  ;  Broiun  v,  Whiteway,  8  Ha.  145  ;  Toller  v.  Attivood, 
15  Q.  B.  929. 

When  there  is  a  devise  to  trustees  in  fee,  followed  by  a  Devise  in 
direction  to  pay  debts,  or  even,  when  the  trustees  are  also  (jirection^ 
executors,  by  a  mere  general  direction  to  pay  debts,  the  ^^  f^J, 
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fee  will  not  be  cut  down  to  a  smaller  interest,  such  as  an 
interest  pur  autre  vie.  Spence  v.  Spence,  10  W.  R  605  ; 
Creaton  v.  Creaton,  3  Sm.  &  G.  386  ;  Smith  v.  Smith,  11 
C.  B.  N.  S.  121. 

But  this  is  not  the  case  with  a  mere  charge  of  debts. 
Kenrick  v.  Lord  Beauclerk,  3  B.  &  P.  178. 

And  a  general  direction  to  pay  debts  will  not  enlarge  a 
devise  to  trustees  without  words  of  limitation  to  a  fee. 
Doe  V.  Claridge,  6  C.  B.  641. 

A  devise  in  fee  upon  trust  to  pay  an  annuity  for  life, 
and  after  the  death  of  the  annuitant  upon  trust  for  A.  in 
fee,  gives  the  legal  estate  in  fee  to  the  trustees,  if  the 
trustees  would  be  bound  to  raise  arrears  of  the  annuity  by 
sale  or  mortgage.  Fenwick  v.  Potts,  8  D.  M.  &  G.  506  ; 
Whitte'more  v.  Whittemore,  38  L.  J.  Ch.  17. 

4.  In  cases  before  the  Wills  Act  a  devise  to  trustees  in 
words,  that  did  not  carry  the  fee,  upon  trust  to  pay  debts, 
or  make  certain  specified  payments  out  of  the  rents,  only 
gave  them  a  chattel  interest  till  the  payments  were  made. 
Cor  doll's  Case,  Cro.  El.  316  ;  Doe  v.  Simpson,  5  East, 
162  ;  Ackland  v.  Lutley,  9  A.  «Szi  E.  879  ;  Heardson  v. 
Williaif^ison,  1  Kee.  33. 

So  where  the  trustees  were  to  pay  annuities,  and  then 
a  specified  sum  out  of  the  rents  and  profits,  they  took  an 
estate  for  the  lives  of  the  annuitants  with  a  chattel 
interest  superadded.  Doe  d.  White  v.  Simjjson,  5 
East,  162. 

The  law,  however,  on  this  point  has  been  altered  by 
the  30th  and  31st  sections  of  the  Wills  Act,  which 
provide : — 

Section  30.  "  That  when  any  real  estate  (other  than  or 
not  being  a  presentation  to  a  church)  shall  be  devised  to 
any  trustee  or  executor,  such  devise  shall  be  construed  to 
pass  the  fee  simple,  or  other  the  whole  estate  or  interest, 
which  the  testator  had  power  to  dispose  of  by  will,  in  such 
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real  estate,  unless  a  definite  term  of  years,  absolute  or 
determinable,  or  an  estate  of  freehold,  shall  thereby  be 
given  to  him  expressly  or  by  implication." 

Section  31.  "  That  where  any  real  estate  shall  be  devised 
to  a  trustee,  without  any  express  limitation  of  the  estate 
to  be  taken  by  such  trustee,  and  the  beneficial  interest  in 
such  real  estate,  or  in  the  surplus  rents  and  profits  thereof, 
shall  not  be  given  to  any  person  for  life,  or  such  beneficial 
interest  shall  be  given  to  any  person  for  life,  but  the  pur- 
poses of  the  trust  may  continue  beyond  the  life  of  such 
person,  such  devise  shall  be  construed  to  vest  in  such 
trustee  the  fee-simple  or  other  the  whole  legal  estate 
which  the  testator  had  power  to  dispose  of  by  will  in  such 
real  estate,  and  not  an  estate  determinable  when  the  jDur- 
poses  of  the  trust  shall  be  satisfied." 

The  short  effect  of  these  obscure  sections  as  stated  by  Effect  of 

these  sec- 

Jarman,  and  adopted  by  most  of  the  writers  who  have  tions  ac- 
followed  him,  is,  "  that  trustees  whose  estate  is  not  ex-  Mr.  Jar-*' 
pressly  defined  by  the  will,  must  in  every  case,  and  what-  ™^^^* 
ever  be  the  nature  of  the  duty  imposed  on  them,  take 
either  an  estate  for  life  or  an  estate  in  fee."     2  Jarm.  296  ; 
see  Shelford,  Real  Property  Stat.  532 ;  Lewin  on  Trusts, 
195. 


A  A 
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CHAPTER  XXX. 

ON    CERTAIN    POWERS    COMMONLY   INSERTED    IN 
WILLS, 

I.  Powers       A  POWER  of  Sale  and  exchange  authorises  a  partition. 
°^  '''^''       In  re  Frith  &  Oshorne,  3  Ch.  D.  618. 
Mortgage.       A  power  of  sale  will  not  as  a  general  rule  authorise  a 
■mortgage,  though  it  may,  if  the  object  of  the  sale  is  to 
raise  a  particular  charge,  subject  to  which  the  estate  is 
devised.     Stroughill  v.  Anstey,  1  D.  M.  &  G.  635. 
Severance       An  Ordinary  power  of  sale  does  not  authorise  the  sever- 
minerals.    ^^^6  of  the  timber  or  minerals  from  the  land.     ChohneUy 
V.  Paxton,  3  Bing.  207;  S.  C.  nom.  Gocherell  v.  Cholmeleij, 
10  B.  &  C.  564 ;  3  Buss.  565  ;  1  B.  &  M.  418 ;  6  Bl.  N.  S. 
120  ;  1  CI.  &  F.  60  ;  BucJdey  v.  Hoivell,  29  B.  546. 

The  Confirmation  of  Sales  Act,  25  &  26  Vict.  c.  108, 
confirms  past  sales  of  lands  without  the  minerals,  and 
enables  trustees  to  make  such  sales  with  the  consent  of 
the  Court. 
Whether         Where  there  was  a  power  to  sell  trust  funds  and  invest 
sale  ex^      them  in  the  purchase  of  land,  to  be  held  on  such  trusts  as 
pureWd  would  best  correspond  with  those  then  subsisting,  with  a 
lands.         direction  that  land  purchased  should  be  considered  per- 
sonalty, it  was  held  that  the  power  of  sale  extended  to 
purchased  lands.     Tait  v.  Lathbury,   1  Eq.  174  ;  35  B. 
112. 
Power  of        A  power  of  sale  to  be  exercised  after  the  death  of  a 
death  of     tenant  for  life  cannot  be  exercised  during  his  life,  though 
tenant  for  j^^  ^^^^^  consent  to  the  sale.     BlacJdow  v.  Laivs,  2  Ha. 
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40  ;  Johnstone  v.  Baher,  8  B.  233  ;  Mosley  v.  Hide,  17 
Q.  B.  91  ;   Want  v.  StaUibrass,  L.  E.  8  Ex.  175. 

A  direction  to  sell  within  five  years  has  been  held  to  Sale  within 

1        !•  given 

be  directory  merely  where  the  purchase  money  was  to  be  period, 
applied  in  payment  of  debts.     Pearce  v.  Gardner,  10  H. 
287  ;  see  Cufv.  Hall,  1  Jur.  K  S.  972. 

Where  land  is  devised  to  several  trustees  in  fee  upon  Surviving 

.        ,  .  1   •     •  trustee  can 

trust  to  sell,  the  survivors  can  sell ;  and  it  is  not  necessary  sell. 
to  fill  up  the  number  of  trustees  in  order  to  make  a  good 
title.     Lane  v.  Dehenham,  11  Ha.  192. 

Similarly  if  one  trustee  disclaims  the  others  can  sell. 
Nicloson  V.  Wadsworth,  2  Sw.  365 ;  Adams  v.  Taunton, 
5  Mad.  435  ;  see  C reive  v.  Decken,  4  Ves.  97. 

Under  a  devise  to  trustees  and  their  heirs  upon  trust  Heir  of 
that  they  or  the  trustees  or  trustee  for  the  time  being  trustee  can 
shall  sell,  the  heir  of  the  surviving  trustee  can  sell.     In  re  ^®^'" 
Morton  S  Hallett,  15  Ch.  D.  143. 

There    is    an  important   distinction  between  a  poAver  Trust  and 

,-,.,.  ,       ,  power, 

coupled  with  an  interest  and  a  bare  power. 

Thus  a  devise  to  executors  to  sell  passes  the  interest,  but 
a  devise  that  executors  shall  sell  the  land,  or  that  land 
shall  be  sold  by  them,  gives  them  but  a  power.  Hoiusll 
V.  Barnes,  Cro.  Car.  382  ;  Yates  v.  Comptoii,  2  P.  W.  308  ; 
Lancaster  v.  Thornton,  2  Burr.  1027  ;  Doe  v.  Shottcr, 
8  A.  &  E.  905 ;  see  Knocher  v.  Biinhiiry,  6  Bing.  N.  C, 
306  ;  Lambert  v.  Broivne,  I.  E.  5  C.  L.  218. 

A  direction  to  the  testator's  executors  to  sell  his  lands  Direction 

.to  exe- 

gives  the  executors  a  common  law  authority  under  v.- hicli  enters  to 
they  can  vest  the  legal  estate  in  a  purchaser  without  the  ^^  " 
concurrence  of  the  heir.     Co.  Lit.  112  b. 

If  the  lands  are  devised  by  the  will  subject  to  the  direc- 
tion, it  would  seem  the  concurrence  of  the  beneficiaries  in 
the  sale  would  be  no  more  necessary,  than  the  concurrence 
of  the  heir,  if  the  land  is  not  devised. 

The  proper  form  of  conveyance  in  such  a  case  appears 

aa2 
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to  be  a  bargain  and   sale  whicli  will  not  require  to  be 
enrolled  under  27  Hen.  VIII.  c.  16,  as  it  takes  effect  at 
Common  Law  and  not  under  the  Statute  of  Uses. 
Direction        If  the  testator  directs  copyholds  to  be  sold,  or  to  be 

to  sell  1-  -11 

copyholds,  sold  and  conveyed,  the  purchaser  is  entitled  to  be  admitted 
without  the  previous  admittance  either  of  the  trustees  or 
the  heir.  Holder  v.  Preston,  2  Wils.  400;  R.  v.  Wilson, 
11  W.  R  70  ;  3  B.  &  S.  201. 

The  same  principle  applies  if  the  copyholds  are  devised 
to  the  trustees  subject  to  the  power.     Glass  v.  Richardson, 
9  Ha.  698  ;  2  D.  M.  &  G.  658. 
Acting  The  statute  21  Hen.  VIII.  c.  4,  enacts  in  effect,  that  if 

may  sell.  ^i^J  of  the  executors  refuse  to  undertake  the  administra- 
tion and  charge  of  the  will,  the  executors  or  executor 
accepting  the  charge  may  sell  under  a  direction  to  the 
executors  to  sell  the  land. 

Copyholds  are  within  the  statute.     Pepiwrcorn  v.  Way- 
man,  5  De  G.  &  S.  230. 
Sale  by  A  power  of  Sale   given  to  the  testator's  executors  or 

trator.  administrators  may  be  exercised  by  liis  administrator 
durante  oninore  cctate.  Monsell  v.  Armstrong,  14  Eq. 
423. 

Bare  It  appears  to  be  settled  that  a  bare  power  of  sale  given 

power  does  ,  .  •      i    i 

notsur-      to   Several   persons   nommatim  cannot  be   exercised    by 
^"'^'  the  survivors.     Co.  Lit.  113  a,  note  by  Hargrave. 

Bare  If  the  persoiis  are  also  appointed  executors,  the  question 

connected   would  be  whether  the  power  is  given  to  them  in  respect 
with  an      ^£  tkeir  office,  or  whether  a  personal  confidence  is  reposed 

in  them.     See  In  re  Goohes  Gontract,  4  Ch.  D.  454. 
Power  to        It  is,  however,  settled  that  under  a  direction  to  "  execu- 
executors.  tors  hereunder  named  "  to  sell  land,  surviving  executors  can 

sell.      Hoiuell   v.  Barnes,  Cro.  Car.  382  ;    W.   Jo.    352  ; 

Brassey  v.  Ghalmers,  4  D.  M.  &  G.  528. 
Survivors        It  would  Seem,  that  where  there  is  a  direction  that  the 

of  a  class 

may  sell,    land  shall  in  certain  events  be  sold  by  a  class  of  persons 
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sucli  as  the  testator's  sons,  the  power  can  be  exercised  by 
the  surviving  sons,  tliough  some  have  died  after  the 
testator's  death.     Vincent  v.  Lee,  Cro.  Eliz.  26. 

A  power  of  sale  given  to  executors,  the  object  of  the  Executor 

or  GXGcufcor 

sale  not  being  payment  of  debts,  cannot  be  executed  by  an  cannotsell. 
executor   of    an    executor.      Yearbooks,    19   Hen.   VIII. 
fo.  9  a,  pi.  4  ;  Chance  on  Powers,  250. 

It  has  been  held  that  a  bare  power  to  sell  given  to  trustees  Bare 

.    .  power  to 

and  their  heirs  can  be  exercised  by  the  survivmg  trustees  trustees 
and  the  heir  of  a  deceased    trustee  jointly,   but   not   by  '^^^.^^  ®"^ 
survivors  of  the  trustees  only.  Mansell  v.  Vaughan,  Wilm. 
51 ;  Toivnsend  v.  Wilson,  1  B.  &  Aid.  608  ;  3  M^id.  261. 
See  Hall  v.  Bewes,  Jac.  189. 

Where  the  consent  of  a  tenant  for  life  is  required  an  Whether 

...  .  ■    L      J.-         infant  can 

infant  tenant  for  life  may  consent  it  there  is  an  intention  consent. 
shown    that    the     power    should  be    exercisable    during 
minority ;  for  instance,  if  the  power  is  to  be  exercised  with 
the  consent  of  a  named  person  who  is  an  infant  at  the 
time.     In  re  Cardross'  Settlement,  7  Ch.  D.  728. 

If  the  consent  of  the  tenant  for  life  is  required,  he  may  Tenant  f>  r 

,,.,.„  .„  life  may 

give  his  consent,  though  he  has  aliened  his  life  estate,  it  consent 
his  alienee  concurs.     Alexander  v.  Mills,  6  Ch.  124.  alienation 

In  the  event  of  the  bankruptcy  of  the  tenant  for  life,  Eank- 

T       •   I       1  J.      r  ±^       ruptcy  of 

the  power  of  sale  may  be  exercised  with  the  consent  ot  the  tenant  for 
tenant  for  life  and  his   trustee    in   bankruptcy.     Holds-  ^^^®- 
worth  V.  Goose,  29  B.  Ill;  Eisdale  v.  Hammershj,  31  B. 
255. 

If  the  tenant  for  life  upon  the  alienation  of  his  life  Eeserva- 
estate  has  expressly  reserved  his  right  to  consent  to  the  po^gj.  ^f 
sale,  the  concurrence  of  the  alienee  of  the  life  estate  is  not  consent, 
necessary.     Warhurton  v.  Farn,  16  Sim.  625. 

Where  trustees  were  authorised  to  sell  with  the  consent  Power  of 
of  the  tenant  for  life  for  the  time  being  and  to  invest  the  cous^'t. 
proceeds,  and  there  was  a  direction  that  no  investment 
should  be  made  while  there  should  be  a  tenant  for  life  or 
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tenant  in  tail  of  full  age  without  his  consent,  it  was  held 
that  the  trustees  might  sell  during  the  minority  of  a 
tenant  in  tail  without  his  consent.  In  re  Neaves  Estates, 
28  W.  K  976  ;  49  L.  J.  Ch.  G42. 

Where  the  power  of  sale  was  exercisable  with  the  con- 
sent of  any  tenant  for  life  entitled  to  the  possession  of  the 
estates,  and  the  testator  created  a  term  upon  trust  to  pay 
the  rents  of  all  his  estates  to  his  wife  during  her  widow- 
hood and  in  the  event  of  her  marriage  upon  trust  to  pay 
her  an  annuity,  it  was  held  that  the  trustees  might  sell 
with  the  consent  of  the  tenant  for  life  and  widow. 
Robertson  v.  Walker,  44  L.  J.  Ch.  220. 

Where  the  power  was  not  to  be  exercised  over  any  jDart 
of  the  property  without  the  consent  of  the  testator's  "  sons 
and  daughters  also,"  Avho  were  tenants  for  life,  it  was  con- 
sidered doubtful  whether  the  power  could  be  exercised 
after  the  death  of  a  daughter.  Sylces  v.  Sheard,  33  B. 
114  ;  2  D.  J.  &  S.  6. 

It  appears  to  be  clear,  that  Avhere  a  reversion  is  settled 
for  life  with  remainders,  and  a  power  of  sale  is  given  to 
trustees,  the  power  of  sale  may  be  exercised  before  the 
property  falls  into  possession.  Clark  v.  Seymour,  7  Sim. 
G7  ;  Blackivood  v.  Borroives,  4  Dru.  &  War.  441,  468. 

If  the  reversion  is  only  to  be  sold  with  the  consent  of 
the  person  in  possession  under  the  will,  the  property  may 
be  sold  if  the  person  in  possession  surrenders  his  life  in- 
terest to  the  person  entitled  under  the  v/ill.  Triiell  v. 
Tysson,  '21  B.  437  ;  see  Giles  v.  Horner,  15  Sim.  359. 

A  trustee  for  sale  cannot  contract  to  sell  at  a  future  time 
at  a  price  now  fixed.     Clay  v.  Rufford,  5  De  G.  &  S.  768. 

Trustees  with  a  power  of  sale  may  join  with  the  owner 
of  another  proj)erty  in  selling  both  properties,  if  such 
a  mode  of  sale  is  beneficial ;  but  the  purchase- 
money  must  be  apportioned  before  the  completion  of  the 
purchase.     Cavendish  v.  Cavendish,  10  Ch.  319  ;  Morris  y. 
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Dehenham,  2  Ch.  D.  540 ;  In  re  Cooiier  S  Allen,  4  Ch.  D. 
802,  where  Eede  v.  Oakes,  4  D.  J.  &  S.  505,  is  explained. 

A  power  of  sale  is  spent  as  soon  as  the  interests  under  the  Where 

I  I  J .  power  of 

instrument  have  become  vested  m  persons  able  to  dispose  sale  at  an 
of  them  absolutely.     Lantshery  v.  Collier,  2  K.  &  J.  718  ;  ^^^' 
Woolley  V.  Jenldns,  23  B.  53,  affirmed  3  Jur.  N.  S.  321; 
Peters  v.  Leives  &East  Grinstead  Ry.  Co.,  50  L.  J.  Ch.  172. 

For  the  purpose  of  determining,  whether  the  interests  Limita- 
have  become  absolutely  vested,  limitations  created  under  a  created 
special  power  of  appointment  are  to  be  considered,  as  if  ^^^^^^^ 
they  had  been  inserted  in  the  original  instrument.     In  re  power. 
Broivns  Settlement,  10  Eq.  349. 

The  fact  that  a  jointure  secured  by    a  term  remains  Existence 
charged,  and  that  the  widow  has  power  to  charge  a  simi  of  °  ^'^^^ 
money  on  the  estate,  Avill  not  keep  the  power  of  sale  alive. 
Woolley  V.  Jenkins,  23  B.  53 ;  Wheate  v.  Hall,  17  Ves.  86. 

If  the  property  is  devised  in  moieties,  the  fact  that  the  Vesting 
trusts  of  one  moiety  have  come  to  an  end  will  not  put  an  ^^^L^ 
end  to  the  power  of  sale,  if  the  trusts  of  the  other  moiety 
are  subsisting,  unless  the  power   is  limited  to  property 
subject  to  continuing  trusts.     Trowel'  v.  Knightley,  G  Mad. 
134  ;  Wood  v.  White,  4  M.  &  Cr.  4G0. 

A  power  of  selling  for  a  particular  purpose  only,  such  Power  to 
as  payment  of  debts,  is,  of  course,  at  an  end  if  the  purpose  satisfied 
is  satisfied.     Carlyon  v.  Truscott,  20  Eq.  348.  p^^'P^^*^- 

Trustees  will  not  be  compelled  to  sell,  if  they  honestly 
think  that  no  case  for  a  sale  has  arisen.  Marquis  of 
Camden  v.  Murray,  50  L.  J.  Ch.  282. 

The  fact  that  an  action  has  been  commenced  to  execute  Suspension 
the  trusts  of  the  will  would  not  prevent  the  trustees  from  If  l^^^^ 
exercising  a  power  of  sale  if  they  are  willing  to  do  so,  though 
a  prudent  trustee  would  not  sell  without  the  sanction  of  the 
Court.  It  may  be  advisable  for  the  purchaser  not  to  com- 
plete without  notice  to  the  plaintiffs  in  the  action.  Cafe 
V.  Bent,  3  Ha.  245,  249  ;  Turner  v.  Turner,  30  B.  414. 
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The  case  of  Walker  v.  Snialkuood,  Amb.  676,  is  no  aiitlio- 

rity  to  the  contrary.     See,  however,  Lewin  on  Trusts,  374. 
After  judgment  the  powers  of  the  trustees  can  only  be 

exercised  under  the   sanction  of  the   Court.      Bethell  v. 

Abraham,  17  Eq.  24. 
Persons  to      A  difficulty  sometimes  arises,  where  there  is  a  direction 
power  not  ^^  Sell  the  testator's  land,  but  the  persons  to  carry  out  the 
named.       gg^jg  q^-q  j^q^  mentioned. 

Executors  In  such  cascs,  if  the  purpose  of  the  sale  is  to  pay  debts, 
if  object  of  the  executor  is  the  person  to  sell.  Anon.  3  Dyer,  371  b  ; 
pty  debts.  ^^^^'^'^^  V-  '^Vilder,  1  Atk.  420;  Forbes  v.  Peacock,  11  M.  & 

W.  630;  see  Hooper  v.  Strivtton,  12  W.  R  367. 
Proceeda         The  same  is  the  case,  if  the  proceeds  of  sale  ai"e  to  be 
mixed        divided  with  the  personalty  in  certain  shares,  though  there 
^nalty!"    ^^^^7  ^-  ^^  charge  of  debts.     Tijldeii  v.  Hyde,  2  S.  &  St. 

238;  Ward  v.  Devon,  cit.  11  Sm.  160;  Forbes  v.  Peacock, 

11  M.  &  W.  630;  1  Ph.  717. 
Direction        But  a  mere  direction  to  sell  lands  and  divide  the  pro- 

to  sell  and  .  . 

divide.        coeds,  where  they  are  not  mixed  with  the  personalty,  or  a 

direction  in  certain  events  to  sell  lands  which  are  directly 

devised,  gives  the  executors  no  power  of  sale.     Bentham 

V.  Wiltshire,  4  Mad.  44;  Patfon  v.  Randall,  1  J.  &  W. 

180;  Allum  v.  Fryer,  3  Q.  B.  442;  Curtis  v.  Falbrook, 

8  Ha.  25,  278  ;  Haydon  v.  Wood,  ib.  279.     See,  however, 

Lockton  V.  Lockton,  1  Ch.  C.  179. 

Power  of        The  question,  whether  a  charge  of  debts  on  land  gives 

plied' from  ^^^^  executors  a  power  of  sale  has  become  of  small  im23ort- 

charge  of    ^^-^^^  g^j^^e  Lord  St.  Leonards'  Act,  22  &  23  Vict.  c.  35, 

debts. 

ss.  14 — 18,  which  applies  to  wills  coming  into  operation 

after  the  13th  August,  1859. 
Lord  St.         Sections  14  and  16  in  effect  enact,  that  devisees  in  trust 
Act,  sees,    of  the  testator's  whole  interest  in  real  estate  charged  with 
14, 16,  and  ^q]^i^  or  legacies,  no  provision  being  made  for  the  raising 
»  such  debts  or   legacies,  may  raise  the  same  by  sale  or 

mortgage,  and  where  the  estate  subject  to  the  charge  is 
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not  devised  to  trustees  for  the  testator's  whole  interest,  the 
executors  have  a  similar  power  of  raising  the  amount. 

The  16th  section  does  not  enable  an  administrator  to 
sell.     In  re  Clay  &  Tetley,  16  Ch.  D.  3. 

Section  18  declares  that  the  said  sections  of  the  Act 
shall  not  extend  to  a  (beneficial)  devise  to  any  person  or 
persons  in  fee  or  in  tail,  or  for  the  testator's  whole  estate 
and  interest  charged  with  debts  or  legacies,  nor  shall  they 
affect  the  power  of  any  such  devisee  or  devisees  to  sell  or 
mortgage,  as  he  or  they  may  by  law  now  do. 

In  cases  where  this  Act  does  not  apply  the  law  is  not  Wiii^  not 
in  a  very  satisfactory  state.  ^l^^  ^j. 

1.  Where  debts  and  legacies  are  charged  on  land,  and  Devise  to 
the  land  is  devised  to  trustees  upon  trusts  not  including  j^^j^^s^^'l^.*' 
the  payment  of  debts,  the  trustees  and  not  the  executors  J'^'^*^  H^ 

^  general 

are  apparently  the  persons  to  sell  and  receive  the  purchase  charge  of 
money.      Shaiu  v.  Borrer,  1  Kee.  559 ;   Ball  v.  Harris, 
4  M.  &  Cr.  264  ;  StrougJdll  v.  Anstey,  1  D.  M.  &  G.  647; 
Sabin  V.  Heape,  27  B.  553  ;  Hodhinson  v.  Qioinn,  1  J. 
&  H.  303. 

In  such  a  case  the  fact  that  the  trustees  take  only  an 
estate  pit?'  autre  vie,  the  use  in  remainder  being  executed 
by  the  effect  of  the  Statute  of  Uses,  will  not  affect  their 
power  to  sell  in  order  to  raise  the  charge.  Eidsforth  v. 
Armstead,  2  K.  &  J.  333. 

2.  When  there  is  a  charge  of  debts  and  legacies  on  land,  Beneficial 
and  the  land  is  devised  beneficially,  expressly  subject  to  jeJt lo^" 
the  charge,  to  a  person  who  is  one  of  several  executors,  he  ^^^^^  *°  * 

^  ^  '         person 

can  sell  and  pass  the  legal  estate.     Colyer  v.  Finch,  5  H.  who  is  also 
L.  905  ;   Corsser  v.  Cavhvrigkt,  8  Ch.  971;  L.  R.  7  H.  L.  ^''^*"'*''''- 
731. 

3.  And  the  case  would  apparently  be  the  same  where  Similar 
the  devisee,  who  takes  subject  to  the  express  charge,  is  person  not 
not  an  executor.      See  Corsser  v.  Carhvriglit,  8  Ch.  971,  ''''^*'''*^''' 
975. 
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Whether        4.  When  there  is  a  charc^e  of  debts  and   legacies  on 

a  general  ,  ° 

charge  of  land,  and  the  land  is  beneficially  devised  or  not  devised  at 
land  gives  ^^^'  ^^  ^^^^^  there  is  a  difficulty  how  the  charge  is  to  be 
theexe-      enforced,  it  would  seem  that  prima  facie  the  executor 

ciitor  a  J.  J 

power  of  has  no  power  to  sell  the  land.  This  is  the  result  both 
of  the  general  principle  of  the  cases  and  of  the  only 
authority  where  the  exact  point  arose  for  decision.  Doe  v. 
Hughes,  6  Ex.  223 :  see  Gosling  v.  Carter,  1  Coll.  644. 

On  the  other  hand  an  intention  may  be  collected  from 
the  will,  that  the  executor,  and  not  the  devisee,  was  in- 
tended to  enforce  the  charge,  in  which  case  the  power  of 
sale  would  include  the  power  of  passing  the  legal  estate 
as  well. 

Thus,  if  the  land  is  devised  for  life  with  contingent 
remainders  over,  it  is  clear  that  the  devisees  cannot  make 
a  good  title ;  yet,  on  the  otlier  hand,  the  charge  must  be 
raised  at  once,  and  therefore  a  power  of  sale  is  implied 
in  the  executor.  Robinson  v.  Lowater,  5  D.  M.  &  G. 
275. 

Where  a  testator  directs  his  debts  to  be  paid  by  his 
executors,  and  charges  them  on  his  real  estate,  a  power  of 
sale  by  implication  will  not  be  given  to  an  administrator. 
In  re  Clay  &  Tetleij,  16  Ch.  D.  3. 

The  above  seems  to  be  the  effect  of  the  actual  decisions 
on  this  vexed  point.  Lord  Romilly,  however,  in  numerous 
cases,  has  given  his  opinion  that  a  charge  of  debts  on 
land,  where  the  land  is  beneficially  devised,  gives  the 
executors  an  implied  power  of  sale. 

It  may,  perhaps,  be  doubted  whether  the  cases  expressed 
to  be  decided  by  him  on  this  ground  may  not  be  supported 
upon  other  principles  ;  see  the  cases  already  cited.  Wrigley 
V.  Syl'cs,  21  B.  337,  might,  perhaps,  be  upheld  on  the 
ground  that  an  express  trust  to  pay  debts  and  legacies  was 
imposed  upon  the  executors,  who  were  also  devisees  subject 
to  a  term. 
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At  the  same  time  it  must  be  admitted  tliat  that  case  is  a 
strong  authority  for  the  proposition  that  a  mere  charge  of 
debts  gives  the  executors  a  power  of  sale  over  realty  ;  sec, 
too,  Bolton  V.  Stannard,  4  Jur.  N.  S.  57G.  But  in  all  pro- 
bability a  court  even  of  co-ordinate  jurisdiction  Avould  find 
no  difficulty  in  declining  to  follow  Wrigley  v.  Sykes  on  the 
authority  of  Doe  v,  Hughes,  unless  it  were  possible  to 
confine  the  decision  in  the  latter  case  to  the  mere  ques- 
tion of  the  legal  estate,  which,  however,  would  be  contrary 
to  the  express  terms  of  the  judgments  delivered. 

For  the  opinions  of  the  text- writers  on  this  subject,  see 
Sugd.  V.  &  P.  13th  ed.  545  ;  Pow.  121—2  ;  Williams  on 
Real  Assets,  ch.  vi.  p.  77  ;  Davidson's  Conv,  vol.  ii.  989  n.  ; 
Dart.  Y.  &  P.  619,  seq.  ;  Lewin  on  Trusts,  402,  seq.  ;  Hayes 
&  Jarman's  Cone.  Prec.  5G4  ;  Farwell  on  Powers,  57  ; 
Shelford's  Eeal  Property  Statutes,  484 ;  Godefroi  on 
Trustees,  127. 

There   can   be  no  reasonable   doubt,  that  a  power  to  H-  Power 

to  mort- 

mortgage  authorises  a  mortgage  with  power  of  sale.     By  gage. 
23  &  24  Vict.  c.  145,  s.  11,  a  power  of  sale  is  expressly 
given  to  mortgagees.     In  re  Chaiuner's   Will,  8  Eq.  569, 
overruling  Clark  v.  Royal  PanojMcon,  4  Dr.  26. 

Under  a  power  to  raise  a  sum  by  way  of  mortgage,  the 
costs  of  effecting  the  security  may  be  raised.  Armstrong 
V.  Armstrong,  18  Eq.  541. 

By  Lord  St.  Leonards'  Act,  22  &  23  Vict.  c.  35,  s.  23,  a  ni. 

"^  _  _  Power  of 

power  of  giving  receipts  is  conferred  upon  all  persons,  to  giving 
whom  any  purchase  or  mortgage  money  shall  be  payable  ^^  ^^  ' 
upon  any  express  or  implied  trust,  unless  the  contrary  shall 
be  expressly  declared  by  the  instrument  creating  the  trust. 
The  latter  words  of  the  section  appear  to  show  that  it  is 
intended  to  apply  only  to  instruments  executed  after  the 
passing  of  the  Act,  the  13th  August,  1859  (see  Prideaux 
Conv.  vol.  ii.  118 ;  Lewin,  p.  394 ;  but  see  Bennett  v. 
Lytton,  2  J.  &  H.  158. 
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LordCran-      By  Lord  Cranworth's  Act,  23  &  24  Vict.  c.  14.5,  s.  20, 

worth  s  ,  _  _  J  -  > 

Act.  which  applies  to  wills  executed  or  confirmed  after  the  28th 

August,  1860,  trustees  are  empowered  to  give  receipts  for 
any  money  payable  to  them  by  reason  or  in  exercise  of 
any  trusts  or  powers  reposed  or  vested  in  them. 

The  old  law  upon  the  question,  in  what  cases  a  power 
of  giving  receipts  is  to  be  implied,  is  now  of  little  im- 
portance. See  Godefroi  on  Trustees,  125;  Elliot  v.  Merry- 
man,  1  Wh.  &  T.  L.  C.  64. 

Effect  of         It  may  be  noticed  here,  that  it  was  clearly  settled,  that  a 

charge  of  „      .    .  .  . 

debts.  power  of  givmg  receipts  is  to  be  implied  from  a  charge  of 
debts,  whether  in  fact  any  debts  exist  at  the  testator's 
death  or  not.     Forbes  v.  Peacock,  1  Ph.  717, 

Receipt  by  It  would  Seem  that  trustees  entitled  to  receive  money 
may  authorise  an  agent  to  receive  it  for  them.  The  con- 
trary view  would  cause  such  practical  inconvenience,  that 
it  is  hardly  likely  to  be  adopted  by  the  Courts,  Hojje  v. 
Lidclell,  21  B.,  p.  202  ;  JRohertson  v.  Armstrong,  28  B, 
123  ;  see,  however,  Dart,  657  ;  Lewin,  413, 

In  the  two  cases  above  cited  the  person  paying  the 
money  to  the  agent  received  a  receipt  from  the  trustees  ; 
but  it  would  seem  that  a  receipt,  signed  by  the  agent 
under  a  power  of  attorney  from  the  trustees,  would  be  a 
valid  discharge  to  the  person  paying  the  money. 

IV.  Exe-  An  executor  may  sell  or  mortgage  any  part  of  the  testator's 
power^f  personal  assets.  Earl  Vane  v.  Rigden,  5  Ch.  663  ;  Cruik- 
sale.  shanh  v.  Duffin,  13  Eq.  555  ;  Berry  v.  Gibbons,  8  Ch.  747. 

An  administrator  durante  oninore  cdate  has  the  same 
power  of  selling  personal  property  as  an  executor.  In  re 
Cope,  16  Ch.  D.  49  ;  not  following  In  re  Robinson,  3  L.  R. 
Ir.  429, 

Debts  contracted  by  an  executor,  though  for  the  pur- 
poses of  the  estate,  are  the  executor's  debts,  and  cannot  be 
proved  against  the  estate.     Farhall  v.  Farhall,  7  Ch.  123. 

V.  Con-  Where  there  is  a  trust  for  conversion  unauthorised 
version  of 
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securities    should,    as    a   ijeneral   rule,    be    sold    within  a  personalty 

within  a 

year  from  the  death.     Bate  v.  Hooper,  5  D.  M.  &  G.  338  ;  year. 
Hughes  v.  Empson,  22  B.  181. 

But   executors,   who  bond  fide   postpone   the   sale  of  Where 
securities   of  fluctuating  value,  upon  which  there  is  no  ment  of 
liability,  will  not  be  liable  for  a  loss.     Burton  v.  Burton,  ^S^J"" 
1  M.  &  Cr.  80  ;  Marsden  v.  Kent,  5  Ch.  D.  598. 

Shares,  upon  which  there  is  an  unlimited  liability, 
ought  to  be  sold  within  the  year  under  a  direction  to 
convert.  Grayburn  v.  Clarkson,  3  Ch.  605  ;  Sculthorpe 
V.  Tipper,  13  Eq.  232. 

If  there  is  a  discretionary  trust  to    convert,   trustees  l)i><cre- 
bond  fide  exercising  their  discretion  will  not  be  liable  for  tni°r^ 
not   selling  shares  upon  which  the  liability  is  unlimited. 
In  re  Norrington  ;  Brindley  y.  Partridge,  13  Ch.  D.  655. 

The  cases  upon  investment  will  be  found  collected  in  VI.  in- 
Godefroi  on  Trustees,  131  ;  Lewin,  270  ;  Dunning  Prec. 
104—108. 

Under  the  common  power  of  investing  with  consent  a 
previous  consent  is  necessary,  and  it  must  be  given  at  the 
time  of  the  investment,  and  cannot  be  given  by  anticipa- 
tion. Bateman  v.  Davis,  3  Mad.  98  ;  Child  v.  Child, 
20  B.  50. 

If  the  consent  is  to  be  signified  by  deed,  the  deed  may 
be  executed  after  the  exercise  of  the  power,  if  consent  has 
been  previously  given.    Offen  v.  Harman,  1  D.  F.  &  J.  253. 

Trustees  cannot  in  the  absence  of  express  powers  grant  vil. 
leases.     In   re   Shaics   Trusts,    12    Eq.    124,    overruling  j^^J^^^' ''^ 
Faylor  v.  Arnitt,  1  K.  t  M.  501. 

An  executor  can  make  a  lease,  but  if  impugned  by  a  Lease  by 
beneficiary  it  would  lie  upon  the  executor  and  lessee  to  ^^^'^^  "'"• 
show  that  it  was  made  in  a  due  course  of  administration. 
Keating  v.  Keating,  LI.  k,  G.  t.  Sug.  133. 

If  an  executor  makes  a  lease  giving  the  lessee  an  option  Lease  with 

1  r-       T        •  1  i  •        J  1  option  to 

to  purchase  at  a  fixed  price,  the  option  to  purchase  cannot  purchase. 
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be  exercised  against   the   beneficiaries.     Octanic   Steam 

Navigation  Go.  v.  Sutherherry,  16  Ch.  D.  236. 
Lease  of         In  the  absence  of  any  special  circumstances  trustees  of 
properties,  contiguous  estates  held  upon  different  trusts  cannot  make 

a  lease  of  both  estates  under  one  demise.    Tolson  v.  Sheard, 

5  Ch.  D.  10. 
Power  to        A  power  to  lease  after  the  death  of  a  tenant  for  life 

lease  not 

acceler-      cannot  be  exercised  before  his  death,  though  the  life  estate 

may  be  surrendered.     Coxe  v.  Day,  1.3  East,  118. 
VIII._  Executors    or  trustees    cannot   carry   on  the    testator's 

Carrying  . 

on  busi-      busmess  Without  express  authority  to  do  so.     Travis  v. 
''^''-  Milne,  9  Ha.  142  ;  Kirhnan  v.  Booth,  11  B.  273. 

What  A   direction  to  carry  on    the  testator's    business   only 

may  be      authorises  the  employment  in  the  business  of  the  capital, 
emp  oye  .  ^yj^-^j^  ^|^g  testator  himself  employed  in  the  business  at  his 

decease.     MNeillie  v.  Acton,  4  D.  M.  &  G.  744. 

An  authority  to  trustees  to  carry  on  the  business  does  not 

authorise  two  out  of  three  trustees  to  carry  it  on.    Ex  parte 

Butcher;  In  re  Mellor,  13  Ch.  D.  465. 
Effect  of         If  the  executor  has  power  to  carry  on  the  testator's 
to'carry  on  business,  the  debts  incurred  are  primarily  the  debts  of  the 
business,     executor,  but  the  executor  is  entitled  to  be  indemnified 

out  of  the  estate  to  the  extent  of  the  assets  authorised  by 

the  will  to  be  employed  in  trade. 

If  the  executor  is  insolvent  the  creditors  are  entitled  to 

stand  in  his  place  against  the  assets  of  the  testator.     Ex 

parte  Garland,  10  Ves.  110  ;  Ex  iiarte  Richardson,  Buck, 

202;  3  Mad.  138;  Scott  v.  Izon,  34  B.  434  ;  Il'JSfeiUie  v, 

Acton,  4  D,  M.  &  G.  744  ;    Oiven  v,  Delamere,   15   Eq. 

134;  Hall  v.  Fennell,  I.  K.  9  Eq.  406,  615;  Fairland  v. 

Percy,  8  P.  &  D.  217, 

The  creditors  are  only  entitled  to  stand  in  the  place  of 

the   executor,  and  are  subject  to  all   equities  subsisting 

between  him  and  the  estate.     In  re  Johnson;  Sheccrman 

V,  Robinson,  15  Ch.  D.  548, 
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If  the  business  is  carried  on  without  authority  by  the  Eights  of 

creditors 

executor  of  a  deceased  partner,  the  assets  which  remani  where 
in  specie  arc  applicable  towards  payment  of  the  creditors  carried  on 
of  the  old  firm,  and  the  doctrine  of  order  and  disposition  without 

'  '■  authority. 

does  not  apply.  Ex  parte  Butcher;  In  re  Mellor,  13  Ch. 
D.  465. 

If  a  tenant  for  life  is  allowed  to  carry  on  the  testator's  Tenant  for 

life  carry- 
business  without  authority,  but  the  financial  part  of  the  ing  on 

business  is  carried  on  through  an  account  in  the  name  of 
the  executors,  creditors  of  the  tenant  for  life  are  entitled 
to  his  life  interest  only  in  the  stock  of  the  testator  remain- 
ing in  specie,  or  in  stock  replacing  the  original  stock. 
Ex  parte  Ba^rher;  In  re  Onslow,  28  W.  Pi.  522. 

On  the  other  hand,  if  an  executor,  who  is  also  residuary 
legatee,  carries  on  the  business  without  authority  the 
assets  belong  to  the  creditors  of  the  executor.  In  re  Fells; 
Ex  "parte  Andrews,  4  Ch.  D.  509. 

Under  the  statutory  power  of  maintenance  conferred  on  l^-  Power 

of  main- 
trustees  by  23  &  24  Vict.  c.  145,  s.  26,  it  would  seem  that  tenance. 

trustees  might  apply  money  towards  the  maintenance  of 

infants,  irrespective  of  the  question  whether  there  is  any 

other  fund  applicable  for  the   purpose,  or  whether  the 

father  is  able  to  maintain  them.     See  Cidhertson  v.  Wood, 

I.  E.  5  Eq.  23 ;  see,  too,  p.  140,  ante. 

If  the  will  expressly  directs  maintenance  notwithstand-  Discretion 
ing  the  ability  of  the  father  to  maintain  the  children,  or  interfered 
the  trustees  have  an  absolute  and  uncontrolled  discretion,  "^"^^  • 
-the  Court  will  not,  as  a  nile,  interfere  with  the  discretion 
of  the  trustees.     Brophy  v.  Bellamy,  8  Ch.  798  ;  Gisborne 
V.  Gisborne,  2  App.  C.  300 ;  Tahor  v.  Brooks,  10  Ch.  D.  273. 

But  if  a  discretion  and  no  more  is  given  to  the  trustees, 
the  Court  will  control  the  trustees,  if  the  discretion  is  not 
soundly  exercised.  In  re  Hodges;  Bavey  v.  Ward,  7 
Ch.  D.  754  ;  In  re  Roper's  Trust,  11  Ch.  D.  272.  See 
Warnford  v.  Heyl,  20  Eq.  321. 
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Upon 
what 
principle 
trustees 
should 
allow 
mainte- 
nance. 


Mainte- 
nance 
includes 
education. 

Sums  ex- 
pended 
without 
aiithority. 


When 
father 
entitled 
to  past 
income. 


Rule  in 

marriage 
settle- 
ments. 


If  the  statutory  powers  are  not  applicable,  and  the  will 
contains  a  simple  power  of  maintenance,  it  would  seem 
that  trustees  ought  to  apply  money  to  maintenance  only 
upon  the  principles  followed  by  the  Court. 

That  is  to  say,  they  ought  to  allow  maintenance  only 
if  the  father  is  not  able  to  maintain  the  infants.  Hughes 
V.  Hughes,  1  B.  C.  G.  387  ;  Lucknoiv  v.  Broum,  12  Jur. 
1017. 

Of  course  if  the  interest  is  expressly  given  to  the  father 
for  maintenance  this  rule  does  not  apply. 

Nor  does  it  apply  where  some  of  the  children  are 
excluded  from  a  share  in  the  fund,  so  that  to  refuse  main- 
tenance would  be  to  diminish  the  fund  the  father  has  for 
children  unprovided  for.     Huste  v.  Pratt,  3  Yes.  730. 

Under  a  230wer  to  apply  money  towards  the  maintenance 
or  support  of  infants,  sums  may  be  expended  in  education. 
In  re  Breed's  Will,  1  Ch.  D.  227. 

A  trustee,  who  has  without  authority  expended  sums  for 
the  maintenance  of  an  infant,  va  ill  be  allowed  all  such  sums 
as  the  Court  Avould  have  authorised  if  it  had  been  applied 
to.     Broiun  v.  Smith,  10  Ch.  D.  377. 

Where  a  father  has  maintained  his  children,  he  will  not 
be  entitled  to  past  income,  which  might  have  been  applied 
by  trustees  towards  their  maintenance,  if  the  income  is 
given  by  the  bounty  of  a  testator.  In  re  Kerrison's 
Trusts,  12  Eq.  422. 

In  the  case  of  a  marriage  settlement  the  rule  is  different. 
If  there  is  a  trust  to  apply  income  for  maintenance,  the 
trustees  having  only  a  discretion  as  to  the  amount,  an  in- 
quiry will  be  directed  as  to  how  much  should  have  been 
applied,  and  to  this  the  father  will  be  entitled.  Mmidy  v. 
Earl  Hov:e,  4  B.  C.  C.  223 ;  Meacher  v.  Yomig,  2  M.  &  K. 
490  ;  Stocken  v.  Stocken,  4  M.  &  Cr.  95  ;  Ransome  v. 
Burgess,  3  Eq.  773. 

This  i^rinciple  does  not  apply  to  marriage  settlements 
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which  contain  only  a  power  to  maintain.     Thompson  v. 
Grijffin,  Cr.  &  P.  317. 

It  seems  that  accumulations  of  income  may  be  applied 
in  subsequent  years  without  express  authority.  Edwards 
V.  Grove,  2  D.  F.  &  J.  210. 

Powers  of  advancement  are  not,  in  the  absence  of  express  X.  Power 
words,  to  be  confined  to  minority.     Clarke  v.  Hogg,  19  ment, 
W.  R.  617. 

A  power  of  advancement  would  not  justify  the  payment 
of  a  sum  to  a  beneficiary  merely  to  put  into  his  own  pocket. 
But  it  would  justify  the  payment  of  a  sum  for  the  purpose 
of  making  a  settlement  on  the  family  of  the  beneficiary 
if  he  has  no  property  producing  income.  Roper  Curzon 
V.  Roper  Curzon,  11  Eq.  452. 

Such  a  power  would  not  justify  a  payment  to  the  husband  Payment 

to  hus- 

of  a  beneficiary  without  some  security  for  the  repajnnent  band. 

of  the  amount.     Talbot  v.  Marshfield,  3  Ch.  622  ;  In  re 

Kershaw's  Trusts,  6  Eq.  322. 

A  power  to  apply  a  sum  for  the  preferment,  advance-  Payment 

ment,  or  otherwise  for  the  benefit  of  a  legatee  authorises 

the  payment  of  his  debts.     Loivther  v.  Bentinck,  19  Eq. 

166. 

An  indemnity  clause  providing  that  any  trustee  enabling  XI.  In- 

1       T    1  1     demnity. 
his  co-trustee  to  receive  any  moneys  should  not  be  liable 

to  see  to  the  application  thereof  has  been  held  to  protect 

a  trustee  against  misappropriation  of  the  trust  fund  by 

his  co-trustee.     Wilkins  v.  Hogg,  3  Giff.  116;  10  W.  R. 

47  ;  Pass  v.  Dundas,  29  W.  R.  332. 
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CHAPTEH  XXXI. 

ABSOLUTE    INTERESTS    IN    PERSONALTY. 

I.  Bequests  of  Personalty  with  Words  of 
Limitation. 

Bequest  to      1.  It  is  dear  that  a  bequest  to  A.  and  his  executors, 
txeluto^s^  ov  to  A.  and  his  representatives,  gives  A.  the  absolute 
or  repre-     interest,  the  additional  words  being  merely  words  of  limi- 
tation.     Liigar  v.  Harman,  1  Cox,  250  ;  Taylor  v.  Bever- 
ley, 1  Coll.  108  ;  Appleton  v.  Rowley,  8  Eq.  139. 
Bequest  to      So,  too,  a  gift  to  A.  for  life,  and  then  to  his  executors 
and*then^  or  administrators,  or  to  his  personal  representatives,  gives 
exe^cutors.   A.  the  absolute  interest.     A.-G.   v.    3IalJd7i,   2  Ph.   64; 
Saherton  v.  Skeels,  1  K.  &  My.  587;  Alger  v.  Parrot,  L.  K. 
3  Eq.  328 ;  Avern  v.  Lloyd,  5  Eq.  383  ;   Wing  v.   Wing, 
24  W.  K  878. 

It  is  of  course  immaterial,  that  the  life  interest  is  de- 
terminable.     Webb  V.  Sadler,  14  Eq.  533  ;  8  Ch.  419. 
In  what  If,  however,  the  gift  is  to  A.  for  life,  and  then  to  his 

executo^rs    esecutors  or  administrators  for  their  own  use  and  benefit, 
fiSuy""^'  tliey  will  take  beneficially.     Sanders  v.  Franks,  2  Mad. 
147  ;   Wallis  v.  Taylor,  8  Sim.  241. 

But  the  intention  that  the  executors  are  to  take  bene- 
ficially must  be  unmistakeably  plain.  Stocks  v.  Dodsley, 
1  Keen,  325. 

A  gift  to- A.  for  life  with  power  to  appoint  by  will  and 
in  default  of  appointment  to  his  executors  and  administra- 
tors, gives  an  absolute  interest  and  entitles  the  donee  to 
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immediate  payment,  and  it  is  apparently  not  necessary 
that  the  power  should  be  released.  Devall  v.  Dickens, 
9  Jur.  550  ;  Page  v.  Soper,  11  Ha.  321. 

2.     A  bequest   of  personalty  to   a  man  and  his  heirs  Bequest  to 
would  no  doubt  pass  the  absolute  interest.  heirs. 

So,  too,  a  bequest  to  A.  and  the  heirs  of  his  body  gives  Bequest  to 
A.   an   absolute   interest   in    personalty.     Leventhorpe  v.  ijei^"of 
Ashhie,  Eolle's  Ab.  831,  pi.  1 ;  Seale  v.  Seale^  1  P.  W.  290.  ^'^  ^""^y- 

It  seems  that  in  wills  before  the  Wills  Act,  if  the  gift  Bequest  to 
is  to  A.  for  life,  and  if  he  die  without  issue  over,  an  abso-  ancHf  he*^ 
lute  interest  will  not  be  given  to  A.  by  implication,  though  '^i^^s  with- 
if  the  property  had  been  real  estate,  A.  would  have  taken  over  before 
an  estate  tail.     Procter  v.  Upton,  cit.  .5  D.  M.  &  G.  199  n. ;  Act. 
In  re  Banks'  Trust ;   Ex  parte  Hovill,  2  K.  &  J.  387  ; 
see  A.-G.  v.  Bayley,  2  B.  C.  C.  553  ;  Chandless  v.  Price, 
3  Ves.  98  ;  Bodens  v.  Lord  Galway,  2  Ed.  297. 

On  the  other  hand,  a  gift  to  A.  for  life  and  then  to  the  Bequest  to 

...  .  .A.  for  life 

heirs  of  his  body,  and  if  he  die  without  issue  over,  gives  and  then 
A.  an  absolute  interest.     Butterjield  v.  Butterfiehl,  1  Ves.  heirs  of 
sen.    133;    Theehridqe   v.    Kilhurne,   2    Ves.    sen.    233  ;  ^^f,^°'^^ 

'  ^  '  '  followed 

Williams  v.  Lewis,  3  Dr.  669;  6  H.  L.  1013;  see,  too,  by  a  gift 
Elton  v.  Eason,  19  Ves.  73  ;   Garth  v.   Baldivin,  2  Ves. 
sen.  646  ;   Tothill  v.  Pitt,  1  Mad.  488 ;  7  B.  P.  C.  453  ; 
Brouncker  v.  Bagot,  19  Ves.  574;  1  Mer.  271. 

Of  course  if,  in  wills  before  the  Wills  Act,  the  gift  over 
upon  failure  of  issue  can  be  limited  to  failure  of  issue  at 
the  death  of  the  tenant  for  life,  a  prior  gift  to  A.  and  the 
heirs  of  his  body  gives  A.  an  interest  defeasible  upon 
failure  of  issue  at  his  death.  Read  v.  Snell,  2  Atk.  642  ; 
Hodgeson  v.  Bussey,  2  Atk.  89  ;  Paine  v.  Stratton,  2  Atk. 
647 ;  3  B.  P.  C.  257 ;  Fearne,  C.  R.  494. 

In  these  cases  the  testator  has  shown  a  clear  mean- 
ing, that  the  property  should  go  in  a  course  of  devolution, 
till  there  is  an  exhaustion  of  heirs  of  the  body  ;  and,  as 
this  intention  cannot  be  carried  into  effect,  the  Court  gives 

B  B  2 
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an  absolute  interest  in  personalty.     See  Ex  parte  Wynch, 

5  D.  M.  &  G.  188. 
In  what         But  if  such  an  intention  is  not  manifested,  it  seems 
ITthe  ''^^  that  the  Courts  will  be  unwilling  to  apply  the  rules  of 
bel^word  tenure  to  personal  estate,  and  it  must  be  collected  from 
of  limita-    ^j^g  general  language  of  the  will,  whether  the  words  heirs 

tionin  ^  &      &  i        r  r      • 

bequests     and  heirs  of  the  body  are  intended  to  be  words  ot  limi- 

since  the  .  , 

Wills  Act.  tation  or  purchase. 

Thus,  if  the  bequest  is  to  A.  for  life,  and  after  her  de- 
cease to  her  heirs  as  she  shall  give  it  by  will,  and  if  she 
die  without  a  will  to  her  right  heirs  for  ever,  the  term 
right  heirs  is  equivalent  to  executors  and  administrators. 
Poivell  V  Boggis,  35  B.  535. 

So  if  the  intention  is  to  create  a  succession  of  estates, 
as  in  a  gift  to  A.  for  life  and  after  his  decease  to  the  heirs 
male  of  his  body,  and  so  in  succession,  A.  takes  an  abso- 
lute interest.    Britton  v.  Tiuining,  3  Mer.  176  ;  see  Clearys 
Trust,  16  Ir.  Ch.  438  ;  Sparling  v.  Parker,  29  B.  450. 
Words  of        But  if  there  is  anything  to  show  that  the  heirs  were  to 
tion"up"er-  take   by  purchase  ;    if,  for   instance,  they  are  to  take  as 
^''l®*^  ,      tenants  in  common,  the  life  estate  wall  not  be  enlarged, 

make  the 

word  heirs  whether    there    is    a    gift    over    in  default    of  issue  or 
pi:^chase.    not.     Bull  V.  Gomherhacli,  25  B.  540  ;  Jacobs  v.  Amyott, 
4  B.  C.  C.  542 ;  Jeaffreson's  Trust,  L.  B.  2  Eq.  276. 

So,  too,  in  a  gift  to  A.  for  life  with  a  dii'ection  that  he 

was  to  have  no  power  over  the  property  beyond  its  legal 

vestment   for   conveyance,   &c.,   and   after  his  decease  to 

his  heirs,  A.  took  only  a  life  interest  in  the  personalty, 

though  he  took  the  realty  in  fee.     Herrich  v.  Franklin,  6 

Eq.  593 ;  see  Comfort  v.  Broivn,  10  Ch.  D.  146. 

Whether         The  better  opinion  seems  now  to  be,  that  the  Court  will 

cons'tmc^-    ^ot  shrink  from  giving    a  different    construction    to   the 

tion  will     ^yQi-cis  heirs  and  heirs   of  the  body  as  regards  realty  and 

be  adopted 

as  regards  personalty,    though    given    together   in    the  same  clause. 

realty  and  , , . 

personalty  Hemck  V.  b rauklin,  supra. 
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3.  The    word   issue    is    less   "mysteriously  inflexible"  where  they 

"^  _  ,      are  given 

than  the  words  heirs  of  the  body,  and  therefore  in  a  gift  together. 
of  personalty  to  A.  and  his  issue  it  may  be  a  word  of 
limitation  or  of  purchase,  in  which  latter  case  the  same 
question  arises  as  in  gifts  to  A.  and  his  children,  whether 
A.  and  the  issue  take  jointly  or  whether  the  issue  take 
subject  to  a  life  interest  in  A, 

a.  Primd  facie  it  seems  a  gift  of  personalty  to  A.  and  Bequests 

!••  •  11-4  1    •-!     ■  1  .to  a  per- 

his  issue,  as  it  would  give  A.  an  estate  tail  m  realty,  gives  son  and 
him  an  absolute  interest  in  personalty.  This  seems  clear,  ^"^  ''*'*^^' 
when  there  is  a  gift  over  in  default  of  issue,  for  the  limi- 
tation over  shows,  that  the  gift  is  meant  to  extend  to  all 
the  issue,  and  all  the  issue  might  not  be  capable  of  taking 
jointly  with  the  parent.  Lyon  v.  Michell,  1  Mad.  467  ; 
Beaver  v.  Nowell,  25  B.  551  ;  Re  Andreius  Will,  27  B, 
608 ;  Dorm  v.  Pernvj,  1  Mer.  20 ;  19  Ves.  544  ;  Gibbs  v. 
Tait,  8  Sim.  132. 

And  apparently  the  same  rule  will  hold  good  even 
where  there  is  no  gift  over.  Harvey  v.  Toivell,  7  Ha. 
231  ;  Samuel  v.  Samuel,  9  Jur.  222  ;  Prentice  v.  Brooke, 
5  L.  R.  Ir.  435  ;  but  qumre. 

The  case  is  stronger  in  favour  of  this  construction,  if  it 
is  a  gift  of  realty  and  personalty  together,  or  if  personalty 
is  directed  to  go  in  the  same  way  as  realty.  Parkin  v. 
Knight,  15  Sim.  83;  Tate  v.  Clarke,  1  B.  100. 

b.  If,  however,  there  is  any  evidence,  that  the  testator  in  what 
did  not  use  the  word  as  a  word  of  limitation,  by  the  use  ^-^^i  ^^^Q  ^ 
of  expressions  implying,  either  that  the  parent  and  issue  ^rd  »£ 

^  i    •/      o'  i  purchase. 

take  concurrently :  Clay  v.  Pennington,  7  Sim.  370  ;  Zaiu 
V.  Thorp,  27  L.  J.  Ch.  649  ;  or  that  the  issue  take  after 
the  parent's  death  as  purchasers  :  Lainjjley  v.  Bloiuer,  3 
Atk.  396  ;  Parsons  v.  Coke,  4  Dr.  296  ;  or  that  they  are 
to  take  by  substitution,  by  directing,  for  instance,  that  the 
issue  are  to  take  ^^er  stirpes :  Batter  v.  Ommaney,  4 
Russ.  70 ;  Pearson  v.  Stephen,  5  Bl.  N.  S.  203 ;    Dick  v. 
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Bequests 
to  A.  for 
life  and 
then  to 
liis  issue. 


Lacy,  8  B.  214 ;  Re  Stanhopes  Trusts,  27  B.  201,  tlie 
issue  will  take  by  purchase. 

c.  If  the  gift  of  personalty  is  to  A.  for  life  and  then 
to  his  issue,  -whether  there  is  a  gift  over  in  default  of  issue 
or  not,  A.  takes  only  an  estate  for  life.  Knight  v.  Ellis, 
2  Bro.  C.  C.  569  ;  Ex  parte  Wynch,  5  D.  M.  &  G.  188  ; 
Goldney  v.  Crabb,  19  B.  338  ;  Foster  v.  Wybrants,  I.  K. 
11  Eq.  40. 

And  the  same  rule  applies  with  regard  to  the  personalty, 
where  real  and  personal  property  are  given  together,  unless 
there  is  something  to  show  that  the  personalty  was  to  go 
in  the  same  manner  as  the  realty. 

"Except  in  a  case  where  the  personalty  is  either  quite 
subordinate  in  value  or  a  mere  adjunct  of  the  realty,  as, 
for  example,  a  leasehold  garden  held  together  with  a  free- 
hold house,  it  is  very  difficult  to  give  any  sound  logical 
reason  for  the  proposition,  that  an  intention  that  the  two 
kinds  of  property  should  go  together  ought  to  carry  the 
whole  in  accordance  with  the  rules  applicable  to  realty 
rather  than  with  those  which  would  apply  to  a  bequest  of 
personalty  alone."  Per  Lord  Hatherley,  Jackson  v.  Cal- 
vert, 1  J.  &  H.  235. 

But,  though  only  a  life  estate  may  be  given  to  the 
ancestor,  if  the  issue  are  to  take  successively  according  to 
seniority,  and  not  conjointly,  issue  will  be  treated  as  a 
word  of  limitation.     Jordan  v.  Loive,  6  B.  350. 


II.   Gifts  of  the  Income  of  Property  Indefinitely. 


Gift  of 
income 
without 
moi'e  is  a 


A  gift  of  the  income  of  property  to  a  person,  Avithout 
limitation  as  to  time,  is  a  gift  of  the  capital,  where  no  other 
disposition  of  the  capital  is  made. 

This  is  the  case,  though  the  gift  may  be  to  the  separate 
use,  or  through  the  medium  of  a  trust.  Elton  v.  Shepherd, 
1    B.   C.  C.  532 ;  Phillips  v.  Chamberlayne,  4  Ves.   51 ; 
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RavMngs  v.  Jennings,  13  Ves.  39 ;  Boosey  v.  Gardner,  gift  of 
18  B.  471  ;  Haig  v.  Swineij,  1  S.  &  St.  487 ;  Hwinphrey  ^'^'■^"^' 
V.  Humrphrey,  I  Sim.  N.  S.  536  ;   WatUns  v.  Weston,  32 
B.  238;  3  D.  J.  &  S.  434 ;  Penny  v.  Pippin,  15  W.  B.  306. 

A  gift  of  income  during  widowhood  is  a  gift  for  life  or  Income 
during  widowhood  ;  but  a  gift  of  income  to  a  legatee  so  J^jow- 
long  as  she  should  continue  single  and  unmarried  has  been  ^°°^- 
held   to    be    an  absolute    interest  if  the  legatee  did  not 
marry.     Rishton  v.  Gohh,  5  M.  &  Cr.  145. 

In  the  same  way  a  gift  of  the  income  of  property,  with 
a  power  superadded  of  disposing  of  it  by  will,  is  an  absolute 
interest.  Southouse  v.  Bate,  16  B.  132  ;  Weale  v.  Ollive, 
32  B.  421. 

The  fact,  that  legacies  are  given  at  the  decease  of  the 
person,  to  whom  the  income  is  given  indefinitely,  will  only 
cut  down  the  absolute  interest  to  the  extent  of  the  legacies. 
Jennings  v.  Baily,  17  B.  118. 

Upon  similar  principles  a  gift  of  income  to  A.  for  life, 
and  then  to  B.  indefinitely,  gives  B.  the  absolute  interest. 
Clough  V.  Wynne,  2  Mad.  188. 

But  a  gift  of  income  to  B.  and  C.  and  the  survivor  of  Contrary 
them  gives  them  only  life  interests.     Blann  v.  Bell,  2  D. 
M.  &  G.  775. 


III.   Property  and  Power. 

1.  A  gift  to  be  at  the  disposal  of  A.  is  an  absolute  gift.  Gift  to  be 
Nowlan  v.  Walsh,  4  De  G.  &  S.  584  ;  Re  MaxivelVs  Will,  posai^of  a' 
24  B.  246  ;  Hoy  v.  Master,  6  Sim.  568  ;  Kellett  v.  Kellett,  Person 

L.  R.  3  H.  L.  160. 

The  same  construction  has  been  adopted  where  property 
has  been  directed  to  be  at  the  disposal  of  A.  by  will,  or 
after  his  death.  Robinson  v.  Dusgate,  2  Ver.  180  ; 
Hixon  V.  Oliver,  13  Ves.  108. 

2.  If  there  is  a  gift  to  A.  in  general  terms,  a  superadded  Effect  of  a 
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power  power  to  dispose  of  the  property  in  question  by  will,  or  at 
added  to  the  donee's  death,  does  not  cut  down  the  absolute  gift, 
anabsolute  g^^^fj^^^^^  y_  ^^^f^^  iq  g  ^32  .   j^^^^i^  y_  QUive,  32  B.  421 ; 

Comber  v.  Graham,  1  R.  &  M.  450  ;  Re  Mortlock's  Trust, 
8  K.  &  J.  456.  See  Hales  v.  Margerum,  3  Ves.  299  ;  and 
Bull  V.  Kingston,  1  Mer.  314. 

So  a  devise  of  lands  in  fee  to  the  intent  that  the  devisee 
may  enjoy  the  same  for  life  and  by  will  dispose  of  the  same, 
gives  the  devisee  the  fee.  Doe  d.  Herbert  v.  Thomas,  3 
A.  &  E.  123. 

And  even  a  superadded  power  to  dispose  of  the  property 
among  a  particular  class  will  not  cut  down  the  absolute 
interest  previously  given.     Howorth  v.  Deivell,  29  B.  18  ; 
Brook  V.  Brook,  3  Sm.  &  G.  280  ;  Reeves  v.  Baker,  18  B.  372. 
Of  course  a  mere  power  to  dispose  of  property  among 
a  certain  class  gives  no  property  to  the  donee  of  the  power. 
Birch  V.  Wade,  3  V.  &  B.  198  ;  Blakeney  v.  Blakeney,  6 
Sim.  52.     See  Acheson  v.  Fair,  3  Dr.  &  War.  512. 
Effect  of  a      3.  But  if  the  gift  is  to  A.  for  life,  with  a  superadded 
super-        power  to  dispose  of  the  whole  for  his  own  benefit,  A.  takes 
to  a'^life      <^^ly  ^  1^^®  interest   if   he  does   not   exercise  the  power. 
interest.     Archibald  v.  Wright,  9  Sim.  101  ;  Bradley  v.  Westcott,  13 
Ves.  445  ;  Reith  v.  Seymour,  4  Buss.  263  ;  Scott  v.  Josselyn, 
26  B.  174 ;    Pennock  v.  Pennock,  13    Eq.    144 ;    In  re 
Stringers  Estate ;  Shaiv  v.  Ford,  6  Ch.  D.  1 ;  In  re  Thom- 
son's Estate ;  Herring  v.  Barroiv,  14  Ch.  D.  263. 

In  such  a  case  the  presentation  of  a  petition  for  pay- 
ment out  of  Court  amounts  to  an  appointment,  and  entitles 
the  legatee  absolutely.  Holloway  v.  Clarkson,  2  Ha. 
521  ;  Cambridge  v.  Rouse,  25  B.  574 ;  David's  Trusts, 
Johns.  495. 

And  when  the  tenant  for  life  has  power  to  go  to  the 
principal,  only  if  the  income  is  insufficient,  she  is  entitled 
only  to  so  much  of  the  capital  as  will  afford  a  suitable 
maintenance.     Re  Pedrotti's  Will,  27  B.  583. 
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IV.  Effect  of  Subsequent  Eesteictions  upon 
Absolute  Interests. 

In  some  cases  there  is  an  absolute  gift  in  the  first  in- 
stance, out  of  which  particular  interests  are  subsequently 
carved.     In  such  cases  the  rule  is : — 

"  If  a  testator  leave  a  legacy  absolutely  as  regards  his  Absolute 
estate,  but  restricts  the  mode  of  the  legatee's  enjoyment  c^^t^do^ivQ 
of  it  to  secure  certain  objects  for  the  benefit  of  the  legatee,  ^^^  ^.    , 

''  °  particular 


upon  failure   of  such   objects  the  absolute  gift  prevails,  purpose 

_^.„,  ,  ,,  .„  ,  ,,  remain  so 

But  II  there  be  no  absolute  giit  as  between  the  legatee  far  as 
and  the  estate,  but  particular  modes  of  enjoyment  are  *  ^^  ^' 
prescribed,  and  those  modes  of  enjoyment  fail,  the  legacy  ^^^  *^^e 

6II6Cu> 

forms  part  of  the  testator's  estate,  as  not  having  in  such 
event  been  given  away  from  it.  In  the  latter  case  the 
gift  is  only  for  a  particular  purpose  ;  in  the  former  the 
purpose  is  the  benefit  of  the  legatee  as  to  the  whole 
amount  of  the  legacy,  and  the  directions  and  restrictions 
are  to  be  considered  as  applicable  to  a  sum  no  longer 
part  of  the  testator's  estate,  but  already  the  property  of 
the  legatee."  Per  Lord  Cottenham,  Lassence  v.  Tierney, 
1  Mac.  &  G.  551. 

Thus,  if  there  is  an  absolute  gift  by  a  will,  and  restric- 
tions are  imposed  upon  the  legatee's  enjoyment  by  a 
codicil,  the  absolute  gift  remains  so  far  as  the  restrictions 
do  not  extend.  Norman  v.  Kynaston,  8  D.  F.  &  J.  29  ; 
Watkins  v.  Weston,  8  D.  J.  &  S.  434. 

So  when  there  is  a  valid  appointment  to  objects  of  a 
power,  with  limitations  or  restrictions  which  are  beyond 
the  power,  the  invalid  restrictions  maybe  rejected.  Stephen 
V.  Gadsden,  20  B,  463 ;  Gerrard  v.  Butler,  ib.  541 ; 
Churchill  v.  Churchill,  5  Eq.  44 ;  Wehb  v.  Sadler,  14  Eq. 
583  ;  8  Ch.  419. 

But  where  there  is  no  absolute  gift,  the  legatees  can 


378  ABSOLUTE    INTERESTS    IN    PEKSONALTY. 

take  no  more  than  is  given  them.     Savage  v.  Tyers,  7 

Ch.  356. 
SSllte^^      The  difficulty  in  these  cases  lies  in  ascertaining,  whether 
gift  in  the  there  is  an  absolute  gift  in  the  first  instance  or  not.     The 
instance,     question  is  whether  the   original  gift  is   qualified   by  the 

words  in  which  it  is  given  :  Scawin  v.  Watson,  10  B.  200  ; 

Gompertz  v.  GomjJerfz,  2   Ph.   107  ;  Lassence  v.  Tierney, 

1  Mac.  &  G.  551;  Harris  v.  Neiuton,  25  W.  R  228; 
46  L.  J.  Ch.  268  ;  or  whether  there  is  an  independent 
gift,  with  a  direction  as  to  the  mode  of  its  enjoyment. 
Campbell  v.  Brownrigg,  1  Ph.  301  ;    Whittell  v.  DucUn, 

2  J.  &  W.  279  ;  Winckworth  v.  Winckivorth,  8  B.  576  ; 
Mayer  v.  Townshend,  3  B.  443  ;  McTear  v.  McDowell,  11 
Ir.  Ch.  338  ;  Welply  v.  Gonnick,  16  Ir.  Ch.  74;  Kellett  v. 
Kellett,  L.  R.  3  H.  L.  160. 

Power  and      When  an  absolute  interest  is  cut  down  to  a  life  estate. 

trust.  .  ' 

with  a  power  of  appointment  among  children,  this  does 
not  mean  that  the  absolute  interest  is  to  be  cut  down, 
only  if  the  donee  appoints,  but  if  there  are  children  the 
donee  is  bound  to  appoint  to  them.  Butler  v.  Gray,  5 
Ch.  26. 


V.  Gifts  Beneficial  or  in  Trust. 

On  the  cj[uestion  whether  a  gift  is  beneficial  or  in  trust, 
the  cases  are  numerous.  The  inclination  of  the  Courts  is 
not  to  construe  doubtful  words  into  a  declaration  of  trust, 
and  many  of  the  earlier  cases  in  which  a  trust  has  been 
held  to  be  created  would  probably  now  be  diflferently 
decided. 
Words  A.  A    gift  to    a    person  for    some    particular  purpose, 

sufficient  ^      ,^  ^       ^  ^  /~i  .  » 

to  create  a  whether  declared  or  not,  creates  a  trust.     Corporation  oj 
*'^'''*-  Gloucester  v.  Wood,  3  Ha.  131  ;   1  H.  L.  272  ;  Aston  v. 

Wood,  6  Eq.  419 ;  see  Barrs  v.  Feivkes,  2  H.  &  M.  60  ;  12 

W.  R  666  ;  13  W.  R.  987. 
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So,  too,  the  words  "to  the  intent"  create  a  trust. 
Raikes  v.  Ward,  1  Ha.  445. 

And  where  an  executrix  had  received  a  legacy  for  her 
trouble,  a  bequest  of  the  residue  to  her,  "  well  knowing 
that  she  will  make  a  good  use  and  dispose  of  it  in  a 
manner  in  accordance  with  my  views  and  wishes,"  was 
held  to  be  in  trust.  Briggs  v.  Penny,  3  De  G.  &  Sm. 
52.5;  3  Mac.  &  G.  546;  Bernard  v.  Minshull,  Johns.  276 ; 
see  Stead  v.  Mellor,  5  Ch.  D.  225. 

B.  The  cases  are  more  difficult,  where  the  intention  is  Precatory 
to  give  the  donee  a  beneficial  interest,  but  there  is  a 
recommendation  to  apply  the  property  for  the  benefit  of 
certain  objects.  In  such  cases  the  Court  will  imply  a 
trust  if  the  property  to  be  subject  to,  and  the  objects  to  be 
benefited  by,  the  implied  trust  are  sufficiently  certain. 

1.  It  must  be  clear  that  the  testator  intends  the  pro-  It  must  be 
perty  he  has  bequeathed,  or  some  part  of  it,  to  be  applied  property  is 
by  the  donee  for  the  purposes  of  the  trust.  iectl;o^he 

a.  Therefore  mere  expressions  of  a  desire  that  the  donee  trust, 
will  be  kind  to :  Buggins  v.  Yates,  9  Mod.  122  ;  8  Vin. 
Ab.  72,  pi.  27;  remember:  Bardsivell  v.  Bardsiuell,  9  Sim. 
819  ;  consider:  Sale  v.  Moore,  1  Sim.  534  ;  deal  justly  by: 
PojJe  V.  Pope,  10  Sim.  1  ;  educate  and  provide  for : 
Macnab  v.  Whitbread,  17  B.  299  ;  Winch  v.  Brutton,  14 
Sim.  379  ;  Fox  v.  Fox,  27  B.  301  ;  or  do  justice  to:  Ellis 

V.  Fllis,   23  W.  R.  382,  a  certain  class  of  persons  will 
raise  no  trust. 

b.  Though  some  property  may  be  mentioned  out  of 
which  the  trust  is  to  be  performed,  this  is  not  enough,  if 
it  is  not  clear  what  the  property  is ;  as  if  the  donee  is  re- 
quested to  give  "  whatever  she  can  transfer : "  Fli^it  v, 
Hughes,  6  B.  342 ;  or  the  bulk:  Palmer  v.  Simmonds,  2 
Dr.  221  ;  or  if  the  precatory  words  apply  not  only  to  the 
property  given  by  the  testator,  but  to  all  the  property  of 
the  legatee:  Fade  v.  Fade,  5  Mad.  118;  Lechmere  v.  Lavie, 
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2  M.  &  K.  197;  Parnall  v.  Parnall,  9  Ch.  D.  96.     See 
Knight  v.  Boughton,  3  B.  148  ;  11  CI.  &  F.  513. 

c.  As  there  can  be  no  gift  over  of  what  a  legatee  does 
not  dispose  of,  so  no  trust  will  be  fixed  upon  it.  Bland 
V.  Bland,  2  Cox,  349;  Wilson  v.  Major,  11  Ves.  205; 
Piishman  v.  Filliter,  3  Ves.  7 ;  Cowman  v.  Harrison,  10 
Ha.  234  ;  Green  v.  Marsden,  1  Dr.  646. 
Request  to      ^    Upon  similar  principles  a  request  that  a  particular 

employ  a  ^  x  i  i  r 

person  as  person  may  be  employed  as  manager  or  receiver  of  the 
testator's  property  is  not  obligatory.  Shaiu  v.  Lawless,  5 
CI.  &  F.  129 ;  Finden  v.  Stephens,  2  Ph.  142. 

Though,  on  the  other  hand,  the  express  appointment 

by  the  testator  of  a  particular  person  as  agent  or  receiver 

will  have  effect  given  to  it.     Hihhert  v.  Hihhert,  3  Mer. 

681;  WilliaTTis  v.  Corbet,  8  Sim.  349 ;  see  Belaney  v.  Kelly, 

19  W.  R  1171. 

The  2.  If  the  donee  has  a  wide  discretion  as  to  the  objects 

theTrust     *^  ^^  benefited,  so  that  it  is  uncertain  whom  the  testator 

must  be      meant,  the  Court  will  infer  that  precatory  words  w^ere  not 

reasonably 

certain.  intended  to  create  an  imperative  trust.  Bernard  v.  Min- 
shull,  Jo.  276,  287. 

a.  Thus,  where  there  is  absolute  power  of  disposal,  with 
a  confidence  expressed,  that  the  donee  will  dispose  of  the 
property  according  to  the  testator's  wishes,  where  none 
are  expressed,  there  is  no  trust.  Reid  v.  Atkinson,  I.  R. 
5  Eq.  162,  373  ;  Creagh  v.  Murphy,  I.  E.  7  Eq.  182. 

h.  Though  words  are  used,  such  as  "  family,"  "  relations," 
or  "heirs,"  to  which  the  Court  would  give  a  meaning  in  a 
direct  gift,  no  trust  will  be  implied  if  it  is  uncertain  what 
the  testator  meant  by  them.  Harland  v.  Trigg,  1  B.  C.  C. 
141 ;  Wright  v.  Atkyns,  17  Ves.  255 ;  1  V.  &  B.  313;  19 
Ves.  299;  T.  &  R  162;  Sug.  Prop.  388;  Williams  v. 
Williams,  1  Sim.  N.  S.  358  ;  Green  v.  Marsden,  1  Dr. 
646  ;  Meredith  v.  Heneage,  1  Sim.  542  ;  Greene  v.  Greene, 
I.  R.  3  Eq.  90,  629. 


PRECATORY  TRUSTS.  381 

3.  No  trust  will  be  implied  from  precatory  words  :  Precatory 

words  may 

a.  Where  the  donee   may  at  his  discretion  aj)ply  the  be  ex- 
property  to  other  purposes.     Lefroy  v.  Flood,  4  Ir.  Ch.  as'not  to° 
1  ;  Curtis  v.  Rippon,  5  Mad.  434  ;  House  v.  House,  23  W.  J^^^^^  ^ 
R  22 ;  Ex  parte  Payne,  2  Y.  &  C.  Ex.  636. 

h.  Or  where  there  is  an  express  direction  that  the 
donee's  absolute  interest  is  not  to  be  curtailed.  Hushin- 
son  V.  Bridge,  15  Jur.  738 ;  Eaton  v.  Watts,  1  Eq.  151. 

c.  Where  the  precatory  words  are  stated  not  to  be  obli- 
gatory. Young  v.  Martin,  2  Y.  &  C.  C.  582  ;  Shepherd  v. 
N'ottidge,  2  J.  &  H.  766.  In  re  Bond ;  Cole  v.  Haives, 
4  Ch.  D.  238. 

d.  Or  where  the  donee  is  to  take  free  and  unfettered. 
Meredith  v.  Heneage,  1  Sim.  542  ;  10  Pr.  306  ;  Hoy  v. 
Master,  6  Sim.  568  ;   White  v.  Briggs,  15  Sim.  33. 

4.  Where,  however,  there  is  sufficient  certainty  on  the  What 
points  already  mentioned,  a  trust  may  be  implied  from  ^"fgcient^ 
any  of  the  following  expressions :  *»  raise  a 

_  precatory 

a.  Words  of  confidence,  such  as  "  trusting : "  Baker  v.  trust. 
Moseley,  12  Jur.  740;  Irvine  v.  Sullivan,  8  Eq.   673; 
"  confiding : "  Griffiths  v.  Evan,  5  B.   241  ;  "  not  doubt- 
ing : "  Parsons  v.  Baker,  18  Ves.  476  ;  "firm  conviction  : " 
Barnes  v.  Grant,  26  L.  J.  Ch.  92. 

h.  Words  of  request  and  entreaty,  such  as  "  entreat : " 
Prevost  V.  Clarke,  2  Mad.  458 ;  "  require  and  entreat : " 
Taylor  v.  George,  2  V.  &  B.  378  ;  "  wish  and  request : " 
Foley  V.  Parry,  5  Sim.  138;  2  M.  &  K.  138  ;  "dying 
request : "  Pierson  v.  Garnet,  2  B.  C.  C.  37,  226 ; 
"request:"  Fade  v.  Fade,  5  Mad.  118;  "beg:"  Corbet  v. 
Corbet,  I.  R.  7  Eq.  456  ;  "  dying  wish :  "  Godfrey  v.  God- 
frey, 11  W.  R.  554  ;  "last  will :"  Hinxnian  v.  Poynder,  5 
Sim.  546  ;  "  wish  and  desire :  "  Liddard  v.  Liddard,  28  B. 
266  ;  see  Teasdale  v.  Braithivaite,  5  Ch.  D.  630  ;  "  desire :  " 
Harding  v.  Glyn,  1  Atk.  469. 

c.  Even  words  of  advice  and  recommendation,  such  as 
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"advise:"  Parker  v.  Bolton,  5  L.  J.  Ch,  98;  ''recom- 
mend:" Tibhetsv.  Tihhets,  19  Ves.  656;  Jac.  317;  Hor- 
ivood  V.  West,  1  S.  &  St.  3S7  ;  Ford  v.  Foivler,  3  B.  146  ; 
Malim  v.  KeigUeij,  2  Ves.  jun.  333,  529. 

C.  As  to  the  interest  taken  by  the  donee  in  trust : 
Distinc-  1.  If  there  is  a  gift  subject  to  trusts,  the  donee  takes 

tween  a  whatever  is  not  required  for  the  performance  of  those 
fectto^"  *^"^*^-  -^^«'so'^  V.  Clarke,  15  Ves.  409;  18  Ves.  247; 
trusts  and  King  V.  Denison,  1  V.  &  B.  201  ;  Fenton  v.  Hawkins,  9 
tmsts.''^°''  W.  R.  300  ;  Clarke  v.  Hilton,  L.  R.  2  Eq.  810. 

2.  On  the  other  hand,   if  the  gift  is  upon  trust,  the 
donee  takes  the  whole  upon  trust  for  the  purposes  declared  ; 
or  for  the  heir  at  law  or  next  of  kin,  if  those  purposes 
fail,  or  are  not  exhaustive  or  not   declared.      Hobart  v. 
Countess  of  Su_ffolk,  2  Vern.  644  ;  Countess  of  Bristol  v. 
Hungerford,  ih.  645  ;  Kellett  v.  Kellett,  1  Ba.  &  Be.  533  ; 
3  Dow.  248  ;   Watson  v.  Hayes,  5  M.  &  Cr.  125  ;  Midlen 
v.  Bowman,  1  Coll.  197  ;  Andreivs  v.  Andreivs,  1  Coll, 
186  ;  Love  v.  Gaze,  8  B.  472. 
Gift  upon        It  may  be  noticed,  that  a  devise  of  property,  upon  con- 
may  raise    dition  of  making  certain  payments  out  of  it,  which  are 
a  trust.       shown  on  the  face  of  the  instrument,  to  exhaust  the  whole, 
is  in  effect  a  gift  of  the  whole  upon  trust,  and  not  subject 
to  trusts.      A.-G.  V.   Wax   Chandlers,  L.  R.  6  H.  L.  1  ; 
A.-G.  V.  Merchant  Taylors,  6  Ch.  512  ;  and  see  Bird  v. 
Harris,  9  Eq.  204. 
In  what         3.  Again,  where  the  gift  is  to  the  donee  indefinitely, 
donee         without  words   expressly  giving  a  beneficial  interest,  fol- 
takes  the    ^Q-^yg^j  ■i3y  precatory  words,  which  raise  a  trust  in  favour  of 

whole  on  -^    i  -J  ' 

trust.  a  particular  class,  the  donee  takes  the  whole  in  trust ;  as 
where  the  gift  was  to  the  testator's  wife,  under  the  firm 
conviction  that  she  would  dispose  of  and  manage  the  same 
for  the  benefit  of  her  children.  Barnes  v.  Grant,  2  Jur. 
K  S.  1127;  26  L.  J.  Ch.  92;  Talbot  v.  Q Sullivan,  6  L.  R. 
Ir.  302  ;  see  In  re  Rae's  Estate,  1  L.  R  Ir.  174. 
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So  a  gift,  without  words  of  benefit  superadded,  for  some 
particular  purpose,  whether  declared  or  not,  raises  a  trust 
as  to  the  whole.  Corporation  of  Gloucester  v.  Wood,  3 
Ha.  131 ;  1  H.  L.  272;  Aston  v.  Wood,  6  Eq.  419. 

Where  the  gift  is  in  trust,  the  fact  that  the  donee  is 
described  as  wife  or  relation  of  the  testator,  or  that  a 
legacy  is  given  to  the  heir,  will  not  entitle  such  donee  to 
any  beneficial  interest.  Wych  v.  Pachington,  3  B.  P.  C. 
44  ;  Wills  V.  Wills,  1  Dr.  &  War.  439  ;  Starkey  v.  Brooks, 
1  P.  W.  390. 

Where  a  precatory  trust  is  created  in  favour  of  a  class, 
the  donee  may  limit  the  shares  of  female  members  of  the 
class  to  their  separate  use.  Willis  v.  Keymer,  7  Ch.  D. 
181. 

4.  If  words  of  benefit  are  superadded,  if,  for  instance,  the  Cases 
gift  is  to  A.  for  his  own  use  and  benefit,  or  absolutely,  donee  in 
followed   by  words  which   raise  a  trust,  the  donee  takes  i^ended 
beneficially,  subject  to  those  trusts.     Wood  v.  Cox,  5  M.  &  *°  *^^^ 
Cr.  684 ;  Shelley  v.  Shelley,  6  Eq.  540  ;  Irvine  v.  Sullivan,  interest. 
8  Eq.  673. 

But  the  case  is  different  if  such  words  as  "for  her  sole 
use  and  benefit "  can  be  shown  to  be  inserted  merely  for 
the  purpose  of  excluding  a  husband  from  the  trust,  as  in 
Stuhhs  V.  Sargon,  2  Kee,  255  ;  3  M.  &  Cr.  507,  where  the 
gift  was  to  A.  for  her  sole  use  and  benefit,  independent  of 
her  husband,  for  an  express  purpose. 

5.  So,  though  the  gift  may  be  upon  trust,  it  may  appear 
that  the  donee  is  intended  to  take  some  beneficial  interest 
by  the  fact  that  the  testator  calls  her  his  heiress,  or  ex- 
pressly excludes  his  heir  from  any  benefit.  Rogers  v. 
Rogers,  3  P.  W.  193 ;  Hughes  v.  Evans,  13  Sim.  496 ;  see 
Williams  v.  Roberts,  27  L.  J.  Ch.  177 ;  4  Jur.  N.  S.  18. 

6.  Again,  the  trust  may  not  arise  till  the  death  of  the  ^^^^^^  ^^^ 
donee  upon  trust,  in  which  case  he  will  take  beneficially  trust  does 

1      .         1  •     T  ,■  not  arise 

durmg  his  lite.  till  tha 
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death  of         ^_  Where  there  are  words  of  indefinite  gift  followed  by 

the  donee.  _  .  . 

a  recommendation  or  entreaty  that  the  donee  will  at  his 
decease  give  the  property  to  a  certain  class,  this  raises  a 
trust  subject  to  his  life  interest.  Pierson  v.  Garrett,  2  B. 
C.  C.  38,  226 ;  Malim  v.  Keighley,  2  Ves.  jun.  333,  529 ; 
Cholmondeley  v.  Cholmondeley,  14  Sim.  590  ;  Prevost  v. 
Clarke,  2  Mad.  458. 

The  same  construction  was  adopted,  where  there  was  an 
intention  that  the  donee  was  not  to  dispose  of  the  capital 
in  her  lifetime,  followed  by  a  recommendation  to  give  the 
property  in  a  certain  way.  See  Horwood  v.  West,  1  S.  &. 
St.  387. 

h.  So,  too,  where  the  gift  is  to  A.  for  his  oivn  sole  use 
and  henejit,  with  an  expression  of  desire  or  confidence  that 
he  will  dispose  of  it  among  a  certain  class  during  his  life 
and  at  his  decease,  the  donee  takes  a  life  interest  with  a 
power  of  appointment  by  deed  or  will.  Harding  v.  Glyn, 
1  Atk.  469 ;  Evans  v.  Evans,  12  W.  R.  508  ;  Curnick  v. 
Tucker,  17  Eq.  320  ;  Fordham  v.  Speight,  23  W.  E.  782  ; 
Le  Mar  chant  v.  Le  Mar  chant,  18  Eq.  414;  see,  however, 
In  re  Hutchinson  c&  Tenant,  8  Ch.  D.  540. 

c.  And  even  where  there  was  a  gift  to  A.  to  and  for  his 
sole  use  and  benefit,  subsequent  words,  expressive  of  con- 
fidence that  the  donee  would  apjDly  the  same  for  her 
children  thereafter,  were  held  to  give  an  interest  for  life 
with  a  power  of  appointment.  Gully  v.  Cregoe,  24  B.  185. 
And  even  in  the  absence  of  anything  to  show  that  the 
donee  was  intended  to  take  a  life  interest,  the  same  con- 
struction has  been  adopted.  Ware  v.  Mallard,  21  L.  J. 
Ch.  855  ;  16  Jur.  492 ;  Shovelton  v.  Shovelton,  32  B.  143. 
Cases  cl_  Where  a  power  is  given  to  a  person  to  dispose  of 

the  donee  property  for  herself  and  her  children,  she  does  not  take  an 
herself  one  absolute  interest,     Crockett  v.  Crockett,  2  Ph.  553. 
of  the  -^QY  y^^ii  ^YiQ  legatee  take  absolutely  where  property  is 

the  trust,    given  to  a  legatee  on  trust  for  herself  and  her  children : 
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Costabadie  v,  Costahadie,  6  Ha.  410  ;  Godfrey  v.  Godfrey, 
11  W.  R.  554;  or  to  be  applied  for  herself  and  her 
children :  Bihby  v.  Thompson,  32  B.  64G ;  or  to  be  used 
for  the  benefit  of  herself  and  her  children,  at  the  discre- 
tion of  the  donee :  Hart  v.  Trihe,  32  P..  279  ;  1  D.  J.  &  S. 
418  ;  Godfrey  v.  Godfrey,  11  W.  R.  554  ;  Xeiuill  v.  Neunll, 
7  Ch.  253  ;  Armstrong  v.  Armstrong,  7  Eq.  518  ;  see 
Scott  V.  Key,  13  W.  R.  1030. 

And  even  a  life  interest  given  to  the  testator's  wife  for 
the  benefit  of  herself  and  her  children  is  divisible  equally 
among  them.  Juhber  v.  Juhher,  9  Sim.  503  ;  see  Taylor 
V.  Bacon,  8  Sim.  100. 

If,  however,  the  gift  is  to  A.  with  large  powers  of  dis- 
position or  words  of  benefit  added,  the  fact,  that  the  gift 
is  expressed  to  be  for  the  benefit  of  herself  and  her 
children,  will  not  raise  a  trust.  Lamhe  v.  Fames,  10  Eq. 
207;  6  Ch.  597;  3PAImdcn  y.  irAlhiden,  1.  R.  11  Eq. 
219  ;  In  re  Hutchinson  c&  Tenant,  8  Ch.  D.  540.  See 
Webb  V.  Wools,  2  Sim.  N.  S.  2G7. 

And  where  there  is  an  absolute  gift  to  A.,  a  subsequent  Distinc- 
declaration  that  the  benefit  of  A.  and  her  children  was  the  Jl^een^" 
motive  of  the  gift  will  raise  no  trust.     Thorp  v.  Oire7i  *^"^*  ^°^ 

'  motive. 

2  Ha.  607.     See  Mackett  v.  Mackett,  14  Eq.  49  ;  Briggs  v. 
Sharp,  20  Eq.  317. 

Similarly  a  gift  to  enable  a  person  to  do  something 
creates  no  trust,  Benson  v.  Whittam,  5  Sim.  22 ;  Ryan 
V.  Keogh,  I.  R.  4  Eq.  357.  See  Biddies  v.  Biddies,  IG 
Sim.  1  ;  quaere,  whether  Byne  v.  Blackburn,  2G  B.  41, 
can  stand  on  this  ground. 

Where  the  interest  upon  legacies  given  to  children  is  Gifts  to 
directed    to  be   paid   to   their   parents,    and   applied  by  ^^^P''^'^®"* 
them  for  their  maintenance,  the  parents  take  subject  to  applied  for 

^^^  main- 
no  account.     Hammond  v.  Neame,  1  Sw.  35  ;  Berkeley  v.  tenance 

Swinburne,  6  Sim.  G13 ;  Hadow  v.  Hadow,  9  Sim.  438  ;  chikben. 

Browne  v.  Paull,  1  Sim.  N.  S.  92. 

c  c 
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In  the  same  way  a  gift  to  the  parent  for  the  benefit  or 
maintenance  of  himself  and  his  children  may  be  safely 
paid  to  the  parent.  Cooper  v.  Thornton,  3  B.  C.  C.  96, 
186  ;  Robinson  v.  TlcMl,  8  Ves.  142  ;  Re  Robertson's 
Trust,  6  W.  K.  405. 

VI.  Legacies  given  to  Benefit  a  Legatee  in  a 

PARTICULAR  WAY. 
Legacy  to       1.  A  legacy  given  to  a  person  for  a  particular  purpose 
to?e^*^''    for  the  benefit  of  the  legatee,  is  good  though  the  purpose 
™.ff  '"^  fails  or  becomes  incapable  of  execution.     Barton  v.  Grant, 

Si/  pell  Ul*  ■•- 

cuiar  way  j  Vern.  255  ;  Nevill  v.  JS^evill,  2  Vern.  431 ;  Barton  v.  Cooke, 

for  the  ^r     1  T 

benefit  of    5  Vcs.  462;  Parsons  v.  Gohe,  6  W.  K  715  ;  ]\oel  v.  Jones, 
Jee.^'°^'    16  Sim.  309  ;  Lockhart  v.  Hardy,  9  B.  379  ;  LecheY.  Lord 
Kilmorey,  T.  &  R  207  ;  Palmer  v.  Foider,  13  Eq.  250. 

The  legacy  will  not  be  cut  down  to  the  amount  actually 
required  for  the  named  purpose,  unless  the  surplus,  after 
satisfying  that  purpose,  is  expressly  given  over.  In  re  Lee's 
Trusts,  I.  R  10  Eq.  157. 

If  a  discretion  is  given  to  trustees  to  apply  the  interest 

and  principal  of  a  fund  for  the  benefit  of  a  legatee,  wdth  a 

gift  over  of  so  much  as  is  not  applied,  and  the  trustees 

refuse  to  exercise  their  discretion,  the  whole  fund  belongs 

to  the  legatee.     Gude  v.   Worthington,  3   De  G.  &  Sm. 

389  ;  Gough  v.  Bidt,  16  Sim.  45. 

Discretion       2.  On  the  other  hand,  where  a  discretion  is  given  to 

to  !ppiy ""'  trustees  to  apply  money  to  a  particular  purpose,  the  Court 

money  m    ^^j^^  inquire  whether  the  occasion  for  the  gift  arises.    Leiuis 

way  for  a   y.  Leivls,  1  Cox,  162  ;  RoUnson  v.  Cleaton,  15  Ves.  526  ; 

legatee,      (j^^^^^^^,  ^_  Mantell,  22  B.  231  ;  Sandersons  Trust,  3  K.  & 

J.  497  ;  Re  Ward's  Trust,  7  Ch.  727. 
Distinc-  3.  If  the  purpose  for  which  the  money  is  given  is  not 

thTpui'-^'''  merely  the  benefit  of  the  legatee,  but  also  the  gratification 
pose  is  not  ^f  g^^^g  ^^,jg|-^  ^f  ^|^g  tcstator,  the  question  is,  which  is  the 

merely  the 

benefit  of    primary  object.     Re  Skinner's  Trust,  1  J.  ln:  H.  lOz, 

the  legatee.  ^  '^        ^ 
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CHAPTER    XXXII. 

GIFTS   OF   ANNUITIES. 

I.  Characteeistics  of  Annuities. 
An  annuity  charged  upon  lands  devised  in  fee  is  a  legal  Annuity 
rent-charge,  even  though  it  may  be  given  to  a  person,  his  charge  dis- 
executors    and    administrators.      Ramsay   v.    Thoriigate,  ^^S'^^i^^^'^^- 

16  Sim.  575. 

And  a  right  to  distrain  is  attached  to  it  by  statute 
4  Geo.  II.  c.  28,  s.  5.  Buttery  v.  Rohinson,  3  Bing, 
892 ;    SoUory    v.    Leaver,  9    Eq.  22 ;    Kelsey  v.  Kelsey, 

17  Eq.  49G. 

In  SoUory  v.  Leaver  it  was  held,  that  an  annuitant  '^^k'^^  to 

.  .  .  receiver. 

whose  annuity  had  fallen  into  arrear,  was  not  entitled  to  a 
receiver,  on  the  ground  that  he  had  a  sufficient  remedy  by 
distress.  A  receiver  would,  however,  probably  now  be 
appointed  in  such  a  case  under  section  25,  sub-section  8, 
of  the  Judicature  Act,  1873. 

An  annuitant  whose  annuity  is  charged  upon  freeholds  Eight  to 

1  •  1         ■  •   1     1     .       1  n  1      •     •  1   •      admiuis- 

and  residue  is  entitled  to  have  the  estate  administered  in  tcr. 
order  to  ascertain  the  residue.      WoUaston  v.  Wollaston, 
7  Ch.  D.  58. 

A  rent-charge,  though  charged  upon  realty  and  per- 
sonalty, will  be  looked  upon  as  issuing  out  of  the  realty 
alone.  Butt's  Case,  4  Rep.  98, Pt.  7,  23  a;  Co.  Litt.  147 «; 
Richardson  v.  Nixon,  7  Ir.  Eq.  620 ;  SoUory  v.  Leaver, 
9  Eq.  22. 

The   rule    in   SheUey's   Case  and    the    other  technical  The  rule 

c  c  3 
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in  Shel-  rules  of  Construction  apply  to  the  limitations  of  a  rent- 
ley  s  case  J-  J-   .^ 

applies  to   charge.     Dreiu  v.  Barry,  I.  R.  7  Eq.  413  ;  8  ib.  260. 
charges.  -^   rent-charge   is    entailable,    but   if  an    estate   tail  is 

created  in  a  rent-charge,  and  no  remainder  in  fee  is  limited, 

the  tenant  in  tail  cannot  create  more  than  a  base  fee.    Co. 

Litt.  298  a,  note  2  ;  Chaplin  v.  Chaplin,  3  P.  Wms.  229. 
Annuity  An  annuity,  given  out  of  personal  assets,  if  given  with 
his  heirs,  words  of  inheritance,  will  devolve  like  real  estate. 
Annuities  Such  an  annuity,  however,  not  being  within  the  Statute 
within  the  ^^^  clouis,  cannot  be  entailed.  A  devise,  therefore,  of  a 
^onis^  '^^  personal  annuity  to  A.  and  the  heirs  of  his  body,  gives  A. 

a  fee  simple  conditional.  Earl  of  Stafford  v.  Buckley,  2  Yes. 

sen.  170;  Tamer  v.  Turner,  Amb.  776 ;  1  B.  C.  C.  316. 

Annuity  But  an  annuit}^,  though  given  with  words  of  inherit- 
given  to  a  . 

man  and  aiice,  IS,  lor  all  other  purposes  except  descent,  personalty. 
reLtins'  "^^'"^  '>/  Stafford  V.  BucMey,  2  Ves.  sen.  171  ;  Lady 
personalty  Holdemcss  V.  Lord  Carmarthen,  1  B.  C.  C.  377  ;  Aiihin 

exceiit  for 

purposes     V.  Daly,  4  B.  &  Aid.  59  ;  Radhurn  v.  Jervis,  3  B.  450. 
tion.  ^^"^t^    ^11    annuity    charged    upon    real    and    personal 

estate,  but  given  without  words  of  limitation  appropriate 
to   realty,  is  personal  estate.     Taylor  v.  Martindale,  12 
Sim.  158  ;  Parsons  v.  Parsons,  8  Eq.  260. 
Direction        A  direction  to  lay  out  a  specified  sum  in  the  purchase  of 
sum  in       '^^  annuity  for  the  life  of  A.  vests  that  sum  in  the  annuitant, 
purchase  ^  ■^yliether  the  annuity  is  in  possession  or  reversion.     Yates 
V.  Compton,  2  P.  Wms.  308  ;  Barnes  v.  Rowley,  3  Ves.  305; 
Bayley  v.  Bishop,  9  Ves.  6  ;  Palmer  v.  Craufurd,  3  Svv. 
482 ;  see  Smith  v.  King,  1  Buss.  363. 
Direction        So  if  there  is  a  direction  to  purchase  a  Government 
ammhy^oi  annuity  of  a  given  amount,  the  annuitant  is   entitled  to 
certam       ^]^q  purchase-monev,  though  he  may  die  before  the  time 

amount.  ^  .  " 

when  the  annuity  was  to  be  purchased.    Daivson  v.  Hearn, 
1  B.  &  M.  606  ;  Ford  v.  Batley,  17  B.  303. 

Upon  the  same  principle  a  discretionary  trust  to  pur- 
chase an  annuity  out  of  a  fund,  authorises  advances  to  the 
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legatee  from  time  to  time  out  of  the  capital  of  the  fund. 
Messeena  v.  Carr,  9  Eq.  260. 

A  direction  that  the  annuitant  shall  not  be  allowed  to  Annuitant 

not  to 

accept  the  value  of  the  annuity  m  lieu  thereoi  has  been  have  value 
held  ineffectual.     Stokes  v.  Chech,  28  B.  620.  annuity. 

A  discretion  vested  in  trustees  to  apply  the  annuity  for  Discretion- 

,,  ^/.i  .  •!  IP1-  •!      ^I'y  trust. 

the  benefit  of  the  annuitant  m  the  event  ot  her  incapacity 

will  not  alter  the  rule.     Re  Broivne's  Will,  27  B.  32i. 

And   a  restraint  upon  anticipation  will  not  deprive  the  Restraint 
.  .  ,  .    upon  anti- 

annuitant  of  the  right  to  the  purchase-money,  except  m  cipation. 

the  case  of  a  married  woman.      Woodmeston  v.   Walker, 

2  R  &  M.  197. 

Where  a  fund  was  bequeathed  to  purchase  an  annuity  Cesser 

I      ,  •  upon 

in    the   name   of  an    annuitant,    a    declaration  that  tlie  alienation. 
annuity  should  cease  upon  alienation  was  held  not  to  take 
the  case    out  of  the   rule.     Hunt  Foidston  v.   Fwrher, 

3  Ch.  D.  285. 

Where  a  fund  is  directed  to  be  laid  out  by  trustees  in  Gift  over 

Tc       c     \      c       1  •  uponbaiik- 

the  purchase  of  an  annuity  for  the  life  ot  A.,  tor  his  sup-  ruptcy  or 
port  and  maintenance,  with  a  gift  over  if  he  alienates  it  or  ^  ^^^^  ^°"" 
becomes  bankrupt,  the  cases  are  directly  conflicting  upon 
the  question,  whether  the  representatives  of  the  annuitant 
are  entitled  to  have  the  fund  paid  over,  if  the  annuitant 
dies  before  the  time  when  the  annuity  was  to  be  pur- 
chased, without  having  alienated  the  annuity  or  become 
bankrupt. 

In  Day  v.  Day,  1  Dr.  569,  the  fund  was  directed  to  be 
paid  to  the  representatives  of  the  annuitant,  but  this 
decision  was  not  followed  in  Potver  v.  Hayne,  8  Eq.  262 ; 
see  Hatton  v.  May,  3  Ch.  D.  148. 

Though  the  gift  over  upon  bankruptcy  or  alienation 
might  prevent  the  annuitant  himself  from  calling  for  a 
transfer  of  the  fund,  it  would  seem  that  his  representatives 
ought  to  be  entitled  to  the  fund  if  the  gift  over  does  not 
take  effect.     See  Pearson  v.  Dolman,  3  Eq.  315. 
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In  the  case  of  a  gift  of  an  annuity  with  a  direction  to 
set  apart  a  fund  to  secure  it,  it  is  clear  that  the  annuitant 
is  not  entitled  to  have  the  annuity  valued  and  the  value 
paid  to  him.  Wright  v.  CaUender,  2  D.  M.  &  G.  G52  ; 
Mhier  v.  Baldwin,  1  Sm.  &  G.  522. 

If,  however,  the  testator's  estate  is  being  administered 
by  the  Court  and  proves  insufficient  to  pay  the  legacies 
and  annuities  given,  so  that  an  abatement  is  necessary, 
a  value  will  be  put  upon  the  annuities  as  from  the 
testator's  death,  and  the  annuitant  or  his  representatives 
will  be  entitled  to  the  valued  amount  after  abatement. 
Wroughton  v.  Colqickoun,  1  De  G.  &  S.  357  ;  Carr  v. 
Inglehy,  ib.  3G2  ;  Long  v.  Hughes,  ib.  364. 

This  principle  applies  only  where  the  estate  is  being 
administered.     In  re  Nicholson's  Estate,  I.  E.  11  Eq.  177. 

It  does  not  apply  to  annuities  determinable  on  marriage 
or  bankruptcy.  Carr  v.  Ingleby,  supra ;  Gratrix  v. 
Chambers,  2  Giff.  321. 


II.  The  Duration  of  Gifts  of  Annuities  and 
Annual  Sums. 

Annuity         1.  When  an  annuity  is  given  to  a  person  without  more, 
for  Hfe^or    the  question  arises,  whether  it  was  meant  to  be  for  life 
jierpetual.  ^j^j^^  q^,  perpetual ;  and  this  point,  in  the  case  of  annui- 
ties created  de  novo,  is  unaffected  by  sect.  28  of  the  Wills 
Act.     Kicholls  V.  Haickes,  10  Ha.  342. 

In  the  case  of  a  deed,  it  has  been  decided,  that  a  grant 
of  an  annuity  given  without  words  of  limitation  and 
charged  upon  freeholds,  gives  a  life  interest.  The  same 
rule  applies  if  the  annuity  is  charged  on  freeholds 
and  chattels  real.  Butt's  Case,  7  Eep.  23  a;  In  re  GUI- 
man's  Estate,  I.  R.  10  Eq.  92. 

Whether  a  grant  of  an  annuity  without  words  of  limita- 
tion charged  upon  a  chattel  interest  would  endure  beyond 
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the  life  of  the  annuitant,  if  he  dies  during  the  term,  is 
doubtful.     Cases  supra. 

In  the  case  of  wills  the  presumption  is,  that  an  annuity  Prima 
given  simply  is  for  life  only,  whether  it  is  given  to  a  single  of  an'an- 
legatee,  or  to  A.  for  life,  and  then  to  B.  simply,  or  to  A.  Hff  ^Jj  ^'''' 
with  power  to  give  it  after  his  death  to  another,  or   to 
several   others   and    the    survivor.     Bleivitt    v.    Roberts, 
10  Sim.  491 ;  Cr.  &  Ph.  274 ;  Yafes  v.  Maden,  3  Mac.  &  G. 
532. 

An  annuity  given  for  education  and  maintenance  can- 
not endure  beyond  the  life  of  the  annuitants.  Wilkins  v. 
Jodrell,  13  Ch.  D.  564;  see  p.  396,  2}ost. 

But  an  intention  may  be  gathered  from  the  will,  that 
the  annuity  is  to  be  perpetual,  and  no  particular  words  of 
limitation  ai'e  necessary  for  this  purpose.     Thus  : 

a.  An  annuity  is  perpetual,  if  there  is  a  gift  of  property  Gift  of 
to  produce  it.     Stokes  v.  Heron,  12  CI.  &  F.  101  ;  Hicks  ^j-q^^^cq 


V 


i^os.s,  14  Eq.  141.  ^^'^"^ty- 


b.  It  is  said  that  a  direction  to  purchase  an  annuity  of  a  Direction 
given  amount  is  equivalent  to  a  direction  to  purchase  a  annuity, 
perpetual  annuity,  and  the  case  of  Ross  v.  Borer,  2  J.  & 
H.  469,  decided  on  the  authority  of  Kerr  v.  Middlesex 
Hospital,  2  D.  M.  &  G.  576,  seems  to  go  the  full  length  of 
this  proposition.  On  ]3rinciple,  however,  it  is  difficult  to  see 
in  what  respect  a  direction  to  purchase  an  annuity  can  be 
distinguished  from  a  mere  gift  of  an  annuity. 

Of  course,  if  there  is  a  dedication  of  a  part  or  the  whole  Dedication 
of  the  testator's  property  to  produce  an  annuity,  this  may  in  perty. 
effect  be  a  gift  of  so  much  property  as  will  produce  the 
annual  amount,  as  in  Stokes  v.  Heron,  12  CI.  &  F.  161, 
where  there  were  other  circumstances  which  tended  to 
show  that  the  annuities  were  to  be  perpetual.  See  Wake- 
ham  V.  Merrick,  37  L.  J.  Ch.  45. 

Or,  again,  the  testator  may  distribute  the  whole  of  his 
estate  in  the  form  of  sfifts  of  annual  sums  or  annuities  to 
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different  legatees,  as  in  Kerr  v.  Middlesex  Hospital, 
2  D.  M.  &  G.  576,  where  the  fact  that  one  of  the  gifts  of 
a  certain  annual  income  was  to  the  Middlesex  Hospital 
was  strong  evidence  to  show  that  other  annuities  given  in 
very  similar  language  were  intended  to  be  perpetual.  See, 
too.  Hicks  V.  Ross,  14  Eq.  141. 

But  it  may  be  doubted  whether  the  proposition,  that  a 
direction  to  purchase  an  annuity  gives  a  perpetual  annuity, 
laid  down  in  Kerr  v.  Middlesex  Hospital,  and  Ross  v. 
Borer,  will  be  acquiesced  in. 

At  any  rate  a  direction  to  invest  a  sum  in  Government 
securities  sufficient  to  produce  a  certain  annual  sum  which 
is  given  to  an  annuitant,  gives  only  a  life  interest.  Re 
Grove's  Trusts,  1  Giff  74;  see  Banks  v.  Braithivaite, 
11  W.  R  398  ;  32  L.  J.  Ch.  35,  198. 

c.  If  the  annuity  is  given  as  part  of  the  income  of  a 
particular  fund,  it  amounts  to  a  gift  of  so  much  of  the 
fund  itself.  Bignold  v.  Giles,  4  Dr.  343 ;  Courtenay  v. 
Gallafjlier,  5  Ir.  Ch.  154,  356;  Raiolings  v.  Jennings,  13 
Yes.  39 ;  Potter  v.  Baker,  13  B.  273  ;  15  B.  489  ;  Bent 
V.  Cullen,  6  Ch.  235;  see  Evans  v.  Walker,  3  Ch.  D. 
211. 

Possibly  a  gift  of  so  much  a  year  would  be  considered  a 
gift  of  the  capital  producing  the  annual  sum.  See  Hill  v. 
Rattey,  2  J.  &  H.  634. 

Where  a  testator  bequeathed  to  his  daughter  on  her 
marriage  a  sum  of  stock  producing  a  certain  annual  sum, 
and  gave  her  out  of  his  general  dividends  an  annual  sum 
to  make  up  the  income  to  £400,  the  latter  gift  was  held 
to  be  a  gift  of  caj)ital  producing  the  necessary  income. 
Engelhardt  v.  Engelhardt,  26  W.  E.  853. 

d.  But  a  mere  devise  of  all  the  testator's  property  on 
trust  to  pay  an  annuity,  or  a  charge  on  a  certain  fund,  will 
not  make  the  annuity  perpetual.  Lett  v.  Randall,  3  Sm. 
&  G.  83 ;  2D.  F.  &  J.  388 ;  Sidlivan  v.  Galhraith,  I.  R. 
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4  Eq.  582  ;   Wilson  v.  Maddlson,  2  Y.  &  C.  C.  372.     Sec  make  it 

■"■  perpetual. 

Lines  V.  Mitchell,  6  Ves.  464  ;  9  Ves.  212. 

e.  If  the  annuity  is  directed  to  cease  if  the  legatee  dies  Direction 

1  1      -n      r  ^^^  cesser 

without  issue,  or  is  directed  not  to  be  sold  till  after  the  or  sale  at  a 

death  of  the  legatee,  there  is  a  strong  argument  that  it  ^^^^^ 

was  meant  to  be  perpetual.     Hedges  v.  Harinir,  3  De  G. 

&  J.  129  ;  Paivson  v.  Pawson,  19  B.  146. 

/.  Or  again,  if  the  legatee  has  a  jiower  of  appointing  the  Powers  of 

111-1  •  n  appointing 

annuity  m  words  that  would  authorise  the  appomtment  of  the  an- 
a  perpetual  annuity,  or  the  annuity  is  given  over  in  certain  ^^^  '^  ^° 
events  in  fee,  the  same  argument  arises.      Wright  v.  Wright, 
12  Jr.  Ch.  401  ;  Robinson  v.  Hunt,  4  B.  450. 

g.  And^  if  the  annuity,  being  given  to  several  persons  Limita- 
as  tenants  in  common,  is  given  over  in  its  entirety  at  a  consistent 
period  when,  if  it  were  only  for  the  life  of  the  legatees  it  ^'^"^^  %, 

r  >  J  o  mere  life 

might  have  partially  determined,  it  ^vill  be  perpetual,  as  it  interest. 
would  be  absurd  to  suppose  that  it  is  to  cease  upon  the 
death  of  a  prior  annuitant  and  to  revive  again  in  certain 
events.     Mansergh  v.  Campbell,  3  De  G.  &  J.  237 ;  Barden 
V.  Meagher,  I.  R.  1  Eq.  246. 

h.  In  Parsons  v.  Parsons,  8  Eq.  260,  an  annuity,  given  Gift  of  an- 
te several  or  their  heirs,  was  held  to  be  perpetual,  though  several  or 
the  heirs  took  by  substitution.  *^^"'  ^^"■■'• 

2.  Implication  of  survivorship  between  annuitants  : 
A  bequest  of  an  annuity  to  two  persons  for  their  lives  Gift  of  an 

•  .  pi'TPi  11  •  annuity  to 

goes  to  the   survivor  tor  his   lite,  though  the  annuitants  two  ptr- 
may  be  husband  and  Avife.     Mofat  v.  Bicrnie,  18  B.  211 ;  their^Uves. 
Neighbour  v.  Thiuiow,  28  B.  33;  Alder  v.  Laivless,  32  B. 
72.     See  Day  v.  Day,  Kay,  703. 

As  to  the  construction  of  a  bequest  of  an  annuity  to  two  Gift  to  two 

n        1     •     T  -1  as  tenants 

persons  as  tenants  m  common  tor  their  lives  without  more,  in  common 
see  Lill  V.  Lill,  23  B.  446  ;  Grant  v.  Winholt,  2  W.  R.  [°;_f  ^^^'^ 
151 ;  23  L.  J.  Ch.  282. 

Where  the  gift  is  to  two  persons  as  tenants  in  common 
for  their  lives,  with  a  gift  over  after  their  death ; 
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Gift  over        a.  If  the  gift  over  is  expressly  after  the  death  of  the 

after  the  .  ...... 

death  of      survivor,  benefit  of  survivorship  will  be  implied  between 

vor.^"'^^^'   ^^®  annuitants.     Armstrong  v.  Eklridge,  3  B.  C.  C.  215. 

Gift  over        h.  So,  if  the  gift   over  is  not  till  after  the  death  of 

death  of     both,  or   the  whole   is   given   after  their   death   as   one 

tenants  for  ^^^itlivided  fund,  the  survivor  will  take  the  whole.     Tiicker- 

life.  man  v.  Jeffries,  3  Bac.  Abr.  ed.  Gw.  681  ;  11  Mod.  108  ; 

M'Dermott  v.  Wcdlace,  5  B.  142  ;   Draycott  v.  Wood,  8 

L.  T.  N.  S.  304. 

The  same  rule  applies  though  the  gift  is  expressly  to 

A.  and  B.  for  their  joint  lives,  if  nothing  is  given  over 

till  after  the  decease  of  both.     Toivnley  v.  Bolton,  1  M.  & 

K.  148. 
Gift  over        c.  This  im]3lication  of  survivorshij),  however,  does  not 
deatti  of*^     arise,  where  the  gift  over  is  not  merely  after  the  death  of 
the  an-       ^q  annuitants,  but  after  the  death  of  the  annuitants  and 

mutants 

and  a  third  somo  Other  person  who  cannot  have  been  intended  to  take 
by  survivorship.     Re  Draheley's  Estate,  19  B.  395. 

Nor  can  it  arise,  where  the  shares  of  legatees  dying  are 

expressly  disposed  of  during  the  period  between  the  death 

of  each  and  the  death  of  all.     Walmsley  v.  Foxall,  1  D.  J. 

&  S.  605. 

Meaningof      As  to  the  meaning  of  "every"  in  a  gift  over  after  the 

death  of  every  of  the  annuitants,  see  Brown  v.  Jarvis, 

2  D.  F.  &  J.  168. 

Cases  d.  If  the  gift  over  is  to  the  children  of  the  annuitants, 

sift  over  Is  ^^^^  most  obvious  construction  is,  that  the  share  of  each 

to  the        proes    over    immediately  on    his   death    to   his   children. 

children       °  '' 

of  the        Sutdiffe  V.   Hoivard,  38   L.  J.  Ch.  472.      See  pp.  254, 

tenants  for  ^  _  „ 

life.  2o5,  ante. 

But  if  it  is  clear  that  nothing  is  given  to  the  children 
till  after  the  death  of  all  the  tenants  for  life,  the  sur- 
vivor  takes  the  whole.  Begley  v.  Cooke,  3  Dr.  662  ;  AUy. 
Gregory,  8  D.  M.  &  G.  221.  See  Minion  v.  Minton,  9 
W.  K  586. 
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In  such  cases  the  fact  that  the  chstribution  is  to  be  per  Argn-  ^ 
ccqntd,  and  not  per  stirpes,  wouhl  be  an  argument,  that  favour  of 
the  distribution  was  to  be  postponed  till  the  death  of  the  iJlJiE-"" 
surviving   tenant   for   life.     See  Pearce  v.  Edmeades,   8  tion  till  the 

■^^  ^    ^  _  deatli  of 

Y.  &  C.  Ex.  246  ;  2  W.  R  G72.  the  survi- 

It  seems  also  that  if  the  gift  after  the  death  of  the  fo" life"'^ 
annuitants  is  to  their  heirs  per  capita,  this  would  afford 
a  strong  argument  for  implying  a  life  interest  in  the 
surviving  annuitants  ;  but  the  case  is  different  if  the  gift 
over  is  to  the  heirs  of  the  annuitants  and  of  other  persons. 
Hensley  v.  Wills,  14  W.  R.  423. 

e.  Where,  however,  the  duration  of  the  annuity  is  clearly  There  can 

1    r-        1  1  •    •      1       •  f  f      •  1  .      be  no  im- 

dehned  by  the  origmal  gitt,  as  for  mstance,  where  the  gift  plication  of 
is  to  several  as  tenants  in  common  for  their  lives  and  the  sh[p^™i^ei.e 
life  of  the  survivor,  the  shares  of  those  dying  during  the  *^®  ^'^^^^" 

,  ^  ^ ,  tion  of  the 

duration    of  the    annuity   pass   to    their   representatives,  anmiity  is 

Jones  V.  Randall,  1  J.  &  W.  100  ;  Bales  v.  Cardigan,  9  fined  by  ^" 

Sim.  384  ;  Brijan  v.  Tivigg,  L.  R.  3  Eq.  433  ;  3  Ch.  183 ;  tj-eoriginai 

Chatjield  v.   Bercldoldt,    18  W.  R.  887;   see  Rownd  v.  ° 

Peckett,  47  L.  J.  Ch.  631  ;  Kelsey  v.  Ellis,  38  L.  T.  N.  S. 

471. 

It  is  submitted,  that  in  such  a  case  a  gift  over  after  the 
death  of  the  survivor  of  the  annuitants  can  have  no  influ- 
ence on  the  construction  ;  see,  however,  the  decree  of  Sir 
W.  Grant  in  Avern  v,  Lloyd,  5  Eq.  383. 

There  may,  however,  in  such  a  case,  be  words  to  show  Words 
that  the  survivor  was  to  take  the  whole.     Thus,  if  the  gift  t™an"e x"^ 
is  to  several  as  tenants  in  common  "  for  their  lives,  or  the  P"^*^?  ^'^* 

to  the  siir- 

life  of  the  survivor,  for  their  or  her  absolute  use,"  or  "  for  vivor. 
their  lives  and  the  life  of  the  survivor  during  their  and  her 
natural  life,"  the  additional  words  show  that  the  survivor 
was  meant  to  take  the  whole.  Hatton  v.  Finch,  4  B.  186  ; 
Cranswick  v.  Pearson,  31  B.  624 ;  affd.  9  L.  T.  N,  S.  275  ; 
and  in  Doc  d,  Borwell  v.  Ahey,  1  Mau.  &  S.  428,  the  gift 
over  "  from   and  after  their  respective  deceases  and  the 
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decease  of  the  survivor,"  indicated  that  the  representatives 

of  annuitants  were  not  to  take  anything  after  their  resiDec- 

tive  deaths. 

3.  Distinction  between  annuities  given  for  a  period  and 

for  an  object : 
"^ven^f^r         '^^  annuity  given  to   a  person  for  a  fixed  period  for 
fixed  maintenance  is   not    determined    by   the    attainment    of 

mainteii°^  majority,  or  by  death  before  that  period.  Badham  v.  3Iee, 
notdeter-  ^  ^-  ^  ^-  ^^^  '  Longmove  v.  Elcum,  2  Y.  &  C.  C.  363; 
mine  with  Lewes  V.  Lewes,  IG  Sim.  266;   Atimod  v.  J./forc7,  L.  R 

2  Eq.  4/9  ;  In  re  Onl ;  Dickinson  v.  Ord,  9  Ch.  D.  667  ; 

12  Ch.  D.  22. 

This,  however,  does  not  apply  where  the  duration  of  the 
annuity  is  merely  the  duration  of  the  legal  estate :  if,  for 
instance,  the  annuity  is  given  to  trustees  for  their  lives, 
and  the  hfe  of  the  longest  liver  of  them,  for  the  support  of 
A.  Ryan  v.  Keogh,  I.  R  4  Eq.  357. 
Annuity         The  gift  of  an  annual  sum  for  maintenance  and  educa- 

for  main-       .  .  .      . 

tenance  tion  IS  not  to  be  limited  to  minority,  but  creates  a  life 
and  educa-  interest.  Soamesy.Martin,l0^im.2Q7-  Wilkinsy.Jodrell, 

13  Ch.  D.  564  ;  see  Freiven  v.  Hamilton,  47  L.  J.  Ch.  391; 
see  p.  391,  ante. 

In  Gardner  v.  Barber,  18  Jur.   508,   an  annuity  for 

maintenance  and  education  was  limited  to  minority.     See 

Foley  V.  Parry,  2  M.  &  K.  138. 

Annuity         A  gift  of  an  annuity  to  a  trustee,  so  long  as  he  should 

for  his        continue  to  execute  the  office  of  trustee  under  the  will,  or 

for  his  trouble,  ceases  with  the  active  trusts,  not  necessarily 

with  a  judgment  for  administration.     Baker  v.  Martin,  8 

Sim.  25  ;  Hull  v.  Christian,  17  Eq.  546  ;  31'Dermot  v. 

aConor,  I.  R.  10  Eq.  352  ;    Clay  v.  Coles,  W.  N.  1880, 

145  ;  Henrion  v.  Bonham,  Dru.  t.  Sug.  476. 

Gift  to  a         It  is  clear  that  a  gift  of  rents  and  profits  to  a  parent 

person  ... 

during  the  during  the  minority  of  a  child,  where  no  benefit  is  intended 
Si'infLnt?  f*^^'  t^®  child,  will  go  to  the  representatives  of  the  parent 
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if  he  dies  during  the  minority.  Smith  v.  Havers,  Cro. 
Eliz.  252  ;  Laxton  v.  Fedle,  19  B.  821. 

On  the  other  hand,  if  the  child  dies  during  his  minority, 
the  parent  will,  nevertheless,  be  entitled  to  the  rents  and 
profits  till  the  time  when  the  child,  if  living,  would  have 
attained  twenty-one,  if  the  object  of  the  gift  is  payment  of 
debts.  Carter  v.  Church,  1  Ch.  Ca.  113;  Boraston's  Case, 
3  Co.  19  rt. 

And  it  would  seem  that  the  construction  would  be  the 
same  if  the  object  of  the  term  is  the  benefit  of  the  person 
to  whom  the  rents  and  profits  are  given  during  the 
minority.  Goates  v.  Xeedham,  2  Vern.  65.  See  1  Jarm. 
546. 

On  the  other  hand,  if  the  term  is  created  for  the  benefit 
of  the  child,  or  if  the  object  of  it  is  merely  to  postpone  the 
interest  of  the  child  till  he  should  have  performed  some 
condition,  which  could  not  be  performed  after  his  death, 
the  term  will  determine  with  his  life.  See  Manfield  v. 
Dugard,  1  Eq.  Ca.  Abr.  194,  pi.  4,  where  the  report  is  very 
unsatisfactory.  Lornax  v.  Hohnedon,  3  P.  W.  176 ;  and 
see  Castle  v.  Eate,  7  B.  296  ;  Goodright  d.  Revell  v,  Parker, 
1  M.  &  S.  692. 
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conditions  peecedent — vesting. 

Conditions  Distinguished. 

1.  The  Court  is  never  astute  to  construe  a  testator's 
words  as  importing  a  condition  if  a  different  meaning  can 
be  fairly  given  to  tliera. 
Condition        Thus,  a  devisB  "upon  condition"  that  the  devisee  makes 

and  trust.  .  .,....,, 

certain  payments  withm  a  given  time  will,  as  a  rule,  be 
construed  as  a  trust,  and  not  as  a  condition.  Young  v. 
Grove,  4  C.  B.  668 ;  Wright  v.  Wilkin,  9  W.  R.  161 ;  10 
W.  E.  403 ;  see  A.-G.  v.  Wax  Chandlers,  L.  R.  6  H.  L.  1  ; 
A.-G.  V.  Merchant  Taylors,  6  Ch.  512  ;  and  see  Bird  v. 
Harris,  9  Eq.  204  ;  Foot  v.  Cumiinghain,  I.  R.  11  Eq. 
306. 
Condition        2.  Ill  some  cases  a  condition  apparently  precedent  has 

and  limita-  i         p         •  ^    i  ..,,... 

tion.  been  read  as  forming  part  of  the  original  limitation.     Thus, 

a  devise  to  M.  and  the  heirs  of  her  body,  on  condition  that 
she  marry  and  have  issue  male  by  S.,  was  held  to  give  an 
estate  in  special  tail  to  ]\I.  Page  v.  Hayuurd,  2  Salk. 
570. 

Similarly,  an  estate  to  arise  upon  a  condition,  which 
cuts  doAvn  a  previous  estate  will,  if  possible,  be  construed 
as  a  remainder  by  looking  upon  the  condition  as  forming 
part  of  the  limitation  of  the  previous  estate.  Thus,  a 
devise  to  A.  for  life  if  she  should  not  marry  again,  but  if 
she  did,  to  B.,  will  be  construed  as  a  devise  to  A.  for  life 
or  till  marriage.     Liixford.  v.  Cheek,  3  Lev.  125  ;  Lady 
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Ann  Fry's  Case,  1  Ventr.  203  ;  Gordon  v.  Adolphus,  3  B. 
P.  C.  306. 

So,  too,  if  the  gift  for  life  is  made  "  subject  to  the  pro-  Devise  for 

^  ...  ,  .  life  subject 

viso  hereinafter  contained,"  the  proviso  is  incorporated  into  to  a  pro- 
the  original  limitation.      Webb  v.  Grace,  2  Ph.  701.  ^''°* 

And  a  bequest  to  A.  for  life,  if  she  should  so  long  remain 
unmarried,  will  be  construed  in  the  same  way.  Heath  v. 
Leiuis,  3  D.  M.  &  G.  954. 

On  the  other  hand,  if  the  condition  is  so  penned  that 
it  cannot  be  connected  with  the  previous  limitation  for 
life,  it  must  take  effect  as  a  condition.  Sheffield  v.  Lord 
Orrery,  3  Atk.  282  ;  see  Allen  v.  Jackson,  1  Ch.  D.  399. 

In  such  a  case,  however,  it  may  appear  that  the  original 
estate  was  only  meant  to  last  till  the  condition  takes  effect, 
if,  for  instance,  the  rents  are  directed  to  be  paid  to  a 
woman,  which  could  only  be  done  till  her  marriage,  the 
estate  not  being  given  to  her  separate  use.  Meeds  v.  Wood, 
19  B.  215. 

Upon   the  same   principle,  the  ordinary  limitation   to  Estate  of 
trustees  to  preserve   contingent   remainders   is   a   vested  preserve, 
remainder,  the  prior  estate  being  looked  upon  as  lasting 
till  forfeiture  by  the  prior   taker.     Smith  d.  Dormer  v. 
Parkhurst,  18  Viner,  fol.  413;  3  Atk.  135;  4  B.  P.  C. 
353. 

CHARxiCTERISTICS   OF   CONDITIONS  PRECEDENT. 
Whether  a  condition  is  subsequent  or  precedent  must  General 
depend  on  the  language  in  which  it  is  framed,  and  very  dltion  pre- 
littie  help  can  be  derived  from  decided  cases  on  the  point,  cedent. 
It   may,  however,  be    noticed,  that   when   the    condition 
requires  something  to  be  done,  which  will  take  time,  the 
argument  is  in  favour  of  construing  it  as  a  condition  sub- 
sequent.    Popham  V.  Bamji/leld,  1  Vern.  79 ;  1  Eq.  Ab. 
108,   pi.    2  ;  Peyton   v.    Bury,   2   P.  W.  62G  ;  Buddy  v. 
Gresham,  2  L.  R.  Ir.  443. 
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On  the  other  hand,  a  condition,  which  involves  anything 
in  the  nature  of  consideration,  is  in  general  a  condition 
precedent.     Acherley  v.  Vernon,  Willes,  153  ;  Inve  Well- 
stead,  25  B.  612. 
Condition        If  a  devise  be  made  to  take  effect  only  on  performance 
whether      of  somc  particular  duty  by  the    devisee,  or   upon    some 
impossible,  particular  event,  there  is  no  sift  unless  the  condition  is 

impolitic,      ^  '  ° 

or  illegal,  fulfilled.  And  it  makes  no  difference  that  the  event  is 
fulfilled  in  impossible,  impolitic,  or  illegal.  See  Egerton  v.  Earl  of 
reaity^'^  ""^  Brownlow,  4  H.  L.  1  ;  Priestley  v.  Holgate,  3  K.  &  J.  28G ; 

see  Caldwell  v.  Cresswell,  6  Ch.  278. 
In  per-  But  as  regards  personalty,  a  gift  made  upon  a  condition 

sonalty  .  ,        .      ,    .  -i  -t 

condition  precedent  mvolvmg  a  physical  impossibility,  such  as  to 
invoMno-  a  clriiilv  up  the  occan,  takes  effect  notwithstanding  the  con- 
physicaf    dition.     See  1  Swin.,  Part  IV.,  sec.  6,  p.  257  ;  Co.  Lit.  206  b. 

impossi-  _  ^  _   _  ... 

bility  is  But  if  the  condition  precedent,  though  in  fact  impossible 

at  the  date  of  the  will,  or  becoming  impossible  by  sub- 
sequent events,  involves  no  physical  impossibility,  the  gift 
will  not  take  effect.  Lowther  v.  Cavendish,  1  Ed.  99, 116  ; 
RoUnson  v.  Wheehvright,  21  B.  214  ;  6  D.  M.  &  G.  535. 

Condition        As  regards  realty  and  personalty,  a  condition  precedent 

(iiscli3(r*^G(i 

by  testator,  which  bocomes  impossible  by  the  act  of  the  testator  is 
discharged.  Co.  Lit.  206  b.,  sec.  334  ;  Gath  v.  Barton,  1  B, 
478  ;  Barley  v.  Langvjorthy,  3  B.  P.  C.  359. 

Condition        In   personalty  a  condition  precedent   which  is  contra 

honos         bonos  mores  may  be  rejected,  leaving  the  gift  absolute. 

moves.  Broiun  V.  Pech,  1  Ed.  140  ;  Wren  v.  Bradley,  2  De  G.  & 
Sm.  49. 

Vesting  of  Keal  Estate. 

General  The  Courts  lean  strongly  in   favour   of  early  vesting. 

favour^of^  "  Whilst  estates  remain  contingent,  those  in  whom  they 

vesting.      g^j,g  ^^  ^  future  time  to  be  vested  have  no  interest  in  the 

estates   or  the  rents  and  profits  of  such  estates.      Such 

estates  must  descend  to  the  heir,  if  they  are  not  given  to 
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any  person  to  hold  until  the  events  happen  on  which  they 
are  to  become  vested.  Testators  who  create  contingent 
estates  often  forget  to  make  any  provision  for  the  preser- 
vation of  their  estates,  and  for  the  disposition  of  the 
rents  and  profits  in  the  intermediate  period  between  their 
deaths  and  the  vesting  of  their  estates.  In  such  cases 
the  estates  descend  to  the  heirs,  who,  knowing  that  they 
are  to  enjoy  them  only  for  a  short  period,  and  that  they 
have  obtained  the  possession  of  them  from  the  inatten- 
tion, and  not  from  the  bounty  of,  the  testator,  or  from 
the  mistake  of  the  professional  man  who  drew  the  will, 
will  make  the  most  that  they  can  of  them  during  the 
time  that  they  remain  theirs,  regardless  of  any  injury 
that  the  estates  may  suffer  from  their  conduct.  The 
rights  of  the  different  members  of  families  not  being 
ascertained  while  estates  remain  contingent,  such  fami- 
lies continue  in  an  unsettled  state,  which  is  often  pro- 
ductive of  inconvenience  and  sometimes  of  injury  to 
them.  If  the  attaining  a  certain  age  be  a  condition  pre- 
cedent to  the  vesting  estates,  by  the  death  of  their  parents 
before  they  are  of  that  age,  children  lose  estates  which  were 
intended  for  them,  and  which  their  relation  to  the  testator 
may  give  them  the  strongest  claim  to."  Per  Best,  C.  J., 
Dupeld  V.  Dufield,  3  Bl.  N.  S.  330 ;  1  Dow.  N.  S.  310. 

A  devise  to  A.  and  his  heirs  "  if"  or  "  when  "  he  attains  Devise 
twenty-one    is    contingent   according   to   the    opinion    of  oj)\<  f/^.  jg 
Fearne,  Post.  Works,  191.    So,  too,  "a  devise  in  remainder  contingent, 
to  a  class  of  children  if  they  attain  twenty-one  is  a  con- 
tingent remainder.     It  is  also  a  contingent  remainder  if 
it  be  a  devise  to  a  class  of  children  equally  at  the  age  of 
twenty-one.     And  so  also  it  is  a  contingent  remainder  if  it 
be  a  devise  in  remainder  to  children  who  shall  attain  the 
age  of  twenty-one."     Per   Stuart,  V.-C,   in    Brouwe  v. 
Broivne,  3  Sm.  &  G.  587  ;  Alexander  v.  Alexander,  16 
C.  B.  59  ;  see  Jidl  v.  Jacohs,  3  Ch.  D.  703. 

D   D 
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Conflition        Cases,  liowever,  where  the  condition  as  to  attaining  a 

requiring,' 

the  attain-  certain  age  forms  part  of  the  original  devise,  must  be 
certain  a^e  distinguished  from  those  cases,  where  the  condition  is 
may  some-  contained  in  a  separate  direction ;  thus,  where  there  has 

tmies  be  ^  '  _ 

subse-  been  an  immediate  devise  followed  by  a  clause  directing 
that  the  devisee  "  is  not  to  be  of  age  to  receive  this  "  till 
he  attains  a  certain  age,  or  that  it  is  to  become  his  pro- 
perty on  attaining  twenty-five,  the  devisee  has  taken  a 
vested  interest  subject  to  be  divested.  Snotu  v.  Poulden, 
1  Kee.  18G  ;  Attwater  v.  Afhvater,  18  B.  330. 

So,  too,  a  devise  to  A.,  provided  she  lives  to  attain 
twenty-one,  has  been  held  vested  subject  to  be  divested. 
Simmonds  v.  Cocks,  29  B.  455,  where  the  devise  was  after 
a  life  estate. 

Express  Qf  course,  when  there  is  an  express  direction  as  to  the 

direction  as  ^  ,  i  i  •  i 

to  vesting,  period  of  vesting,  nothing  can  vest  before  the  appointed 
time  ;  though  on  the  other  hand  the  question  of  vesting  is 
not  affected  by  a  direction  merely  referring  to  the  period 
of  possession.  Russell  v.  Buchanan,  2  Cr.  &  M.  561 ;  7 
Sim.  G28 ;  Montgomerie  v.  Woodley,  5  Ves.  522  ;  Shrimp- 
ton  V.  Shriinpto7i,  31  B.  425. 

Cases  in         A  devise  to  A.,  at  or  when  or  if  he  attain  twenty-one, 

which  a  .,-  .  , 

devise  to     Will  be  vested  : 

A.  at  or  -^    j£  ^^    estate    is    given   prior   to   the   attainment  of 

when  or  It  o  i 

he  attain  twenty-one  by  the  ultimate  devisee  to  some  third  person 
vested.  either  for  the  benefit  of  the  devisee  himself,  or  for  the 
Prior  de-     Ije^efit   of    some    other    persons    to    endure    during   the 

vise  till  A.  . 

attain  21.    minority.     Goodtitle  d.  Hayivard  v.  Whitby,  1  Burr.  228  ; 

Re  Mottram,  10  Jur.  N.  S.  915  ;  Boraston's  Case,  3  Rep. 

19a.;  Manfield  v.  Diigard,  1  Eq.  Ab.  195,  pi.  4. 

In  this  case  the  estate  given  to  the  devisee  on  attaining 

twenty-one  is  in  fact  a  vested  interest  subject  to  a  term. 
Prior  2.  A   devise  to    A.  for   life,  and    frooii   and  after   his 

life.  decease  to  B.,  if  he  shall  have  attained  twenty-one  years, 

or  so  soon  as  he  shall  arrive  at  that  age,  was,  in  Andrevj 
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V.  Andre7u,  ]  Ch.  D.  410,  hold  to  give  B.  a  vested  interest 
at  birth,  owing  to  the  words  "  from  and  after,"  which  were 
held  to  mean  immediately  after ;  but  see  Alexander  v. 
Alexander,  16  C.  B.  59. 

Whether  a  devise  in  remainder  after  a  life  estate  to  B. 
if  he  attains  twenty-one  in  the  absence  of  the  words  "  from 
and  after  "  would  give  B.  a  vested  interest  subject  to  be 
divested  seems  doubtful,  though  the  remarks  in  Andreiu 
V.  Andreiu,  supra,  are  in  favour  of  such  a  construction ; 
but  see  Blagrove  v.  Hancock,  16  Sim.  371 ;  Simmonds  v. 
Cocks,  29  B.  455. 

3.  However,  if  there  is  a  gift  over  upon  death  under  Gift  over 
twenty-one,  the  gift  over  shows  that  the  first  devisee  is  to  un^er  21. 
take  whatever  interest    the   person    claiming   under   the 
devise  over  is  not  entitled  to,  that  is  to  say,  the  immediate 
interest.     Bromfield  v.  Groiuder,  1  B.  &  P.  N".  R.  313 ;  see 

14  East,  604  ;  Doe  d.  Roake  v.  Neivell,  1  Mau.  &  S.  327 ; 
5  Dow.  202 ;  Ediuards  v.  Hammond,  3  Lev.  132  ;  Doe  d. 
Hunt  V.  Moore,  14  East,  601 ;  Phipps  v.  Ackers,  3  CI.  & 
Fin.  691 ;  9  ih.  583  ;  Whitter  v.  Bremrklge,  L.  E.  2  Eq. 
736. 

And  the  argument  in  favour  of  vesting  is  still  stronger, 
if  the  gift  over  is  upon  death  before  the  given  time  with- 
out issue.     Finch  v.  Lane,  10  Eq.  501. 

The  attainment  by  the  devisees  of  the  given  age  is  a 
certainty  provided  they  live  long  enough  ;  if,  however, 
the  contingency  is  some  other  event,  as  remainder  to  A. 
if  he  survives  B.,  the  estate  is  not  vested  till  the  event 
happens,  notwithstanding  the  gift  over.  Doe  d.  Planner 
V.  Scudamore,  2  B.  &  P.  289  ;  Price  v.  Hall,  5  Eq.  399. 

And  of  course  the  gift  over  can  have  no  effect  where 
there  is  an  express  direction  as  to  the  time  of  vesting, 
Russell  V.  Buchanan,  2  Cr.  &  Mee.  561 ;  7  Sim.  628. 

4.  There  is,  however,  an  important  distinction  between  Devise  to  a 
a  devise  to  definite  persons  or  to  a  class,  which  is  clearly  ciassaud to 

D   D    2 
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aclassupon  and  Satisfactorily  ascertained,  at  twenty-one,  and  a  devise 
gency.  to  such  of  a  class  as  attain  twenty-one,  or  to  those  who 
attain  twenty-one.  In  the  latter  case  "  the  finding  or  not 
finding  the  legatee  depends  on  his  attaining  a  particular 
qualification,  and  till  the  contingency  happens,  there  is  no 
one  to  whom  the  doctrine  laid  down  in  PJii'pps  v.  Ackers 
can  apply."  Such  a  devise,  therefore,  will  not  be  vested 
by  a  gift  over.  Duffield  v.  Do  field,  3  Bl.  N.  S.  260 ; 
Stephen  v.  Stephen,  Cases  temp.  Talb.  228 ;  Festing  v. 
Allen,  12  M.  &  W.  279  ;  Holmes  v.  Prescott,  10  Jur.  N.  S. 
507 ;  83  L.  J.  Ch.  2G4 ;  11  L.  T.  N.  S.  38 ;  12  W.  R  636 ; 
3  N.  R  559  ;  Rhodes  v.  Whitehead,  2  Dr.  &  Sm.  532  ;  13  W. 
R.  800  ;  Frice  v.  Hall,  5  Eq.  399  ;  EddeVs  Trust,  11  Eq. 
559 ;  Fatcking  v.  Barnett,  28  W.  R.  886.  Riley  v.  Gar- 
nett,  3  De  G.  &  S.  629,  and  Brotvne  v.  Browne,  3  Sm.  & 
G.  568,  will  probably  not  be  followed. 

But  a  devise  to  A.  for  life,  and  if  he  leave  a  son  born  or 

to  be  born  in  due  time  after  his  decease,  who  should  live 

to  attain  twenty-one,  then  to  such  son  in  fee  if  he  attain 

twenty-one,  with  a  gift  over  if  A.  die  without  leaving  a 

son  who  should  attain  twenty-one,  has  been  held  to  give 

an  infant  son  of  A.  a  vested  estate  subject  to  be  divested, 

otherwise  a  child  born  within  nine  months  of  A.'s  death 

could  never  take.     Muskett  v.  Eaton,  1  Ch.  D.  435  ;  see, 

too.  Doe  V.  Hopkinson,  5  Q.  B.  223. 

An  estate        5.   An  estate  limited  to  commence  in  certain   specified 

•  mencein     cvcnts  will   fail   altogether   unless    those     exact    events 

eventTfails  li^ppen.    Thus  a  gift,  "  if  A.  shall  die,  living  my  wife,  with- 

unless  the   out  leaving  a  widow  or  any  child,  after  his  death  and  my 

events  -n    p  -i    -p 

happen.  wife's "  to  B.,  Will  fail  n  A.  survives  the  testator's  wife, 
though  he  may  die  without  leaving  a  widow  or  child. 
Holmes  v.  Cradock,  3  Ves.  317 ;  Shiddam  v.  Smith,  6 
Dow.  22 ;  Dicken  v.  Gktrke,  2  Y.  &  C.  Ex.  572. 

So  if  a  testator  recites  that  he  will  be  entitled  to  pro- 
perty in  certain  events,  and  disposes  of  it,  if  those  events 
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happen,  the  property  passes  only  if  tliose  events  happen, 

though,  in  fact,  he  may  be  entitled  to  the  property  in 

other  events  as  well.     Archhold  v.  Austin   Gourlay,  5 

L.  K.  Ir.  214. 

But  in  the  case  of  successive  limitations  "  where  there  wiiere  the 

is  a  limitation  over  which,  though  expressed   in  the  form  gency 

of  a  contiugent  limitation,  is  in  fact  dependent  on  a  con-  "^j^.^'^than" 

dition    essential   to    the    determination    of    the    interests  th«  deter- 
mination 
previously  limited,  notwithstanding   the  words   in   form  of  prior 

import  contingency,  they  mean  no  more  in  fact  than  that  ^j^g  estate 

the  person  to  take  under  the  limitation  over  is  to  take  ^^  vested. 

subject  to  the  interests  previously  limited."     Maddison  v. 

Chapman,  4  K.  &  J.  709,  719  ;  3  De  G.  &  J.  536  ;   Webh 

V.  Hearing,  Cro.  Jac.  41.5  ;  Pearsall  v.  Simpson,  1.5  Ves. 

29  ;  Franks  v.  Price,  3  B.  182  ;  5  Bing.  N.  C.  37;  6  Sc. 

710;  Chellen   v.  Martin,  21   W.  R  671  ;  EJgeworth  y. 

Edgetvorth,  L.  R.  4  H.  L.  35  ;  see  post,  p.  477. 

Thus,  if  the  devise  is  to  A.  for  life  remainder  to  B.  for 
life,  and  on  the  decease  of  B.,  if  A.  be  dead,  to  C.  in  fee,  C. 
takes  a  vested  remainder  whether  B.  survives  A.  or  not. 
Cases  supra ;  see,  too,  Key  v.  Key,  4  D.  M.  &  G.  73  ; 
In  re  Betty  Smith's  Trusts,  L.  E.  1  Eq.  79. 

So  a  devise  in  remainder  to  a  person  for  his  life,  if  he  shall 
be  living  when  the  prior  limitations  determine,  is  not  con- 
tingent, nor  will  subsequent  remainders  be  contingent  upon 
the  survivorship  of  the  tenant  for  life.  Leadbeater  v.  Cross, 
2  Q.  B.  D.  18.  . 

But  to  admit  this  construction,  the  limitation  over  must  Limits  of 
involve  no'  incident,  but  what  is  essential  to  the  deter-  I  ^ 

trme. 

mination  of  the  estates  previously  limited.     Maddison  v. 
Chapman,  4  K.  &  J.  709  ;  3  De  G.  &  J.  536. 

6.  It  is  now  settled,  that  when  there  is  a  gift  to  a  person  Estates  to 
for  life,  if  she  so  long  remains  unmarried,  or  for  life  until  ^^g  ^eter" 
bankruptcy,  followed  by  a  gift  over  in  the  event  of  marriao-e  mination  of 

^      ^'  .  .  .  a  prior  life 

or  bankruptcy,  the  remainder  is  not  contingent,  but  vested  estate  by 
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r;jc  V. 

Salter. 


marriage  SO  as  to  take  effect  either  upon  the  death  or  marriage  or 
ruptcy  bankruptcy,  as  the  case  may  be,  of  the  tenant  for  life.  Liix- 
afvesttd*  /^^^^  ^  Cheeke,  3  Lev.  125  ;  Lady  Ami  Fry  s  Case,  1  Vent. 
199  ;  Gordon  v.  Adolphus,  3  B.  P.  C.  806  ;  Foster  v. 
Lord  Romney,  11  East,  594;  Meeds  v.  Wood,  19  B.  215  ; 
Browne  v.  Hammond,  Jo.  210 ;  Eaton  v.  Hciuitt,  2  Dr.  & 
S.  184  ;  Wardroper  v.  Cutfield,  12  W.  E.  458  ;  Walpole  v. 
Laslett,  7  L.  T.  N.  S.  526  ;  1  N.  R.  180  ;  Etches  v.  Etches, 
3  Dr.  440. 

In  Pile  V.  Salter,  5  Sim.  411,  it  was  held,  that  the  fact 
of  the  gift  over  being  in  the  event  of  marriage  to  the 
tenant  for  life,  together  with  others,  would  prevent  this 
construction.  This  case,  however,  was  not  followed  in 
Underhill  v  Roden,  2  Ch.  D.  494. 

But  this  construction  only  applies  where  the  ulterior 
limitation  is  a  remainder,  the  event  upon  which  it  is  to  take 
effect  being  incorporated  into  the  prior  limitation  for  life, 
and  not  where  the  prior  life  estate  is  to  be  cut  down  in  the 
event  of  the  marriage  of  the  tenant  for  life.  Sheffield  v. 
Lord  Orrery,  8  Atk.  282. 

If  a  sum  is  given  to  a  legatee  with  a  direction,  that  the 
interest  shall  be  for  her  separate  use  for  life  and  while  she 
continues  unmarried,  with  a  gift  over  if  she  marries,  the 
gift  over  only  takes  effect  in  that  event.  M'Culloch  v. 
M'Culloch,  10  W.  R.  515;  3  Giff.  606. 


Vesting  of  Charges  on  Land. 
Legacies         The   vestiog   of  legacies   charged   wpon   real  estate  is 

charged  on  i  i  i         i      •        i    p 

land  do  not  governed  by  rules  derived  irom  the  common  law. 
they  are'^'^^  "  ^^  ^  ^^^^^^  ^^  moucy  be  giveu  to  a  person  charged  upon 
payable,  real  estatc,  and  that  person,  being  an  infant,  is  not  to  have 
the  legacy  innnediately,  but  it  is  given  at  twenty-one  or 
payable  at  twenty-one,  if  the  child  does  not  attain  twenty- 
one  the  legacy  is  not  raisable."  Parher  v.  Hodgson,  1  Dr. 
&  Sm.  568 ;  see  Brown  v.  Wooler,  2  Y.  &  C.  C.  184. 
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But  if  the  payment  is  postponed  for  purposes  not  re-  Distinction 
ferrible  to  the  person  of  the  legatee,  but  only  for  the  con-  postpone- 
venience  of  the  estate,  as,  for  instance,  in  the  case  of  a  life  ™'^"*  "^. 

'  payment 

tenancy,  the  legacies  vest  before  the  time  of  pay nient  for  the  pur- 
Evans  v.  Scott,  1  H.  L.  57  ;  King  v.  Withers,  Ca.  temp  estate  aud 
Talb.  116  ;  see  In  re  Brahazon,  13  Ir.  Eq.  156.  i°Jg*^^4. 

It  makes  no  difference,  whether  the  legacies  subject  to 
a  life  interest  are  made  payable  at  twenty-one  or  not, 
though  it  seems  that  they  will  not  in  any  case  vest  before 
then.  Remnant  v.  Hood,  2  D.  F.  &  J.  396  ;  Davies  v. 
Hiiguenin,  1  H.  &  M.  730, 

And  a  legacy  charged  upon  land  and  directed  to  be  paid  Legacy 
upon  an  event  which  may  or  may  not  happen,  for  instance,  upon  an 
when  the  testator's  eldest  son  should  come  into  possession  which  may 
of  a  settled  estate,  will  fail  if  the  event  does  not  happen.  J^'^^®''    . 

^^         happen  is 

Taylor  v.  Lambert,  2  Ch.  D.  177.  contingent. 

If  a  legacy  is  charged  upon  real  and  personal  estate,  the  Legacy 

•       1  •  n       T   n  charged 

personal  estate  is  the  primary  timd  lor  payment,  and  so  far  upon  real 
as  the  personal  estate  extends,  the  vesting  is  governed  by  gouafestate 
the  rules  applicable  to  personal  estate,  but  so  far  as  the  foUows 

propor- 
legacy  is  payable  out  of  realty  the  rules  with  regard  to  tionally 

legacies  charged  upon  land  apply.     Duke  of  Chandos  v.  applicable 

Talbot,  2  P.  W.   601,  612;  Proiuse  v.  Abinqdon,  1  Atk.  *"  f  ^^^*y 

^  '  and  ijer- 

481 ;  In  re  Hiulsons,  Dru.  t.  Sugd.  6.  sonaity. 

Vesting  of  Bequests  of  Personalty. 
The  vesting  of  bequests  of  personalty,  including  chattels  Vesting  of 
real,  is  governed  by  rules  derived  from  the  civil  law.    These  IT^overne^l 
rules  apply  also  to  realty  directed  to  be  converted.     In  re  ^7  }'}\'^ 

'-  ^   "^  -^  civil  law. 

Hudsons,  Dru.  t.  Sugd.  6 ;  HarVs  Trusts,  3  De  G.  tfe  J. 
195. 

I.  When  there  is  an  express  direction  as  to  the  period  of 
vesting : 

It  has  been  said  that  the  word  "  vest,"  being  derived  Meaningof 
from  "  vestire,"  naturally  refers  to  vesting  in  possession,  and 
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not  to  vesting  in  interest.  Young  v.  Robertson,  4  Macq.  314. 
This  is,  however,  contrary  to  the  whole  current  of  English 
authority,  according  to  which  the  word  "  vest "  has  always 
been  held  to  refer  prima  facie  to  vesting  in  interest  or 
transmissibility,  and  not  vesting  in  possession  or  inde- 
feasibility. 
Direction  Tlius,  when  there  is  a  direction  that  the  gifts  are  to  be 
ino-  is  im-   vested  at  a  certain  period,  the  legatees  will  take  no  interest 

perative.      ^q|  ^^^^^ 

Gift  over  Where  the  interests  of  legatees  are  to  be  vested  at  twenty- 
beforethe  ^ue,  a  gift  over  upon  death  under  twenty-one,  or  upon 
time  of       death  before  the  time  of  vesting,  will  not  affect  the  natural 

vesting  will  °_ 

not  alter  meaning  of  the  word.  Glanvil  v.  Glanvil,  2  Mer.  38  ; 
ing  of  the  GoiTiiJort  V.  Austen,  12  Sim.  218;  Grij/ith  v.  Blunt,  4  B. 
word  vest.  248  ;  Rowland  v.  Taivney,  26  B.  67  ;  Re  ThatcJiers  Trust, 

ih.  365  ;  Selhij  v.  WJdtaker,  6  Ch.  D.  239. 
When  In  many  cases,   however,   "  vested "    has  been  used  as 

means         equivalent  to  indefeasible  or  payable. 
"  P^y'"^^^^®-        Thus,  if  the  shares  of  members  of  a  class  are  directed  to 

Gift  over 

upon  death  be  vcstcd  at  a  certain  time,  and  there  is  a  gift  over  to  the 
issuebefore  Other  members  of  the  class  of  the  shares  of  those  dying 
the  time  of  ^gfoj-g  ^j^^t  time  without  issue,  vested  will  mean  payable. 

vesting.  ^    '' 

Taylor  v.  Frohisher,  5  De  G.  &  S.  191. 
Shares  So,  too,  if  legatees  are  treated  as  taking  vested  shares 

vested  be-  before  the  time  fixed  for  vesting,  vested  must  mean  payable. 
fore  the  This  will  be  the  case,  if  a  time  is  appointed  for  vesting, 

tune  ap-  '  -i  ^^  ^' 

pointed,  and  maintenance  is  given,  if  any  child  entitled  on  the  death 
of  the  tenant  for  life  to  a  vested  or  presumptive  share  should 
be  under  the  age  appointed  for  vesting,  where  the  word 
presumptive  refers  to  the  possibility  of  accruer.  Berkeley  v. 
Sivinhurne,  16  Sim.  275;  Baxter  s  Trust,  4  N.  K  131;  10 
Jur.  N.  S.  485. 

Similarly,  if  in  the  event  of  any  child  dying  before 
the  time  of  vesting,  leaving  children,  there  is  a  gift  of  the 
share  such  child  would  have  had  if  living  to  his  issue,  the 
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direction  as  to  vesting  will  be  referred  to  payment.     In  re 
Edmondson's  Estate,  o  Ec£.  389  ;  Poole  v.  Bott,  11  Ha.  33, 

Or  again,  it  may  appear  that  the  testator  has  used  the  Vested  and 
terms  vested  and  paid  interchangeably.     In  re  Edmond-  fnter-^^^*^ 
sons  Estate,  supra;    Williams  Y.Haythornc,  G  Ch.  782  ;  Re  ciiji"ge- 
Farrs  Trust,  41  L.  J.  Ch.  170.  ""  ^" 

And  when  there  is  a  direction  to  pay  legacies  at  the  death  Direction 

of  the  tenant  for  life,  a  subsequent  direction  as  to  vesting  le-acfes  at 

at  twenty-one  will  be  referred  to  indefeasible  vestincj  or  f . '^*^'^*'^^^ 
"^  o  time. 

possession.     Baniet   v.   Barnet,    29    B.  239 ;  Simpson  v. 
Peach,  16  Eq.  209. 

When  there  is  a  gift  to  children  who  survive  their  parent,  Gift  to 
a  direction  as  to  vesting  will  not  make  the  gift  vest  in  any  who'^Iur- 
who  do  not  survive  their  parent.     In  re  Payne,  25  B.  .5.56;  ^^"^  ^^!^ 

'-  u      ^  1  pax'ent 

Williams  V.  Haythorne,  6  Ch.  782  ;  see  Draycott  v.  Wood,  with  a 

^   .,^7-    T-,    -,  -,^  direction  as 

O  W.  R.  1.3  8.  to  vesting. 

If,  however,  the  proviso  as  to  vestinji;  is  intended  to  intro- 
duce a  new  gift,  evidenced  by  the  fact,  for  instance,  that 
it  applies  to  prior  legatees  who  die  leaving  issue,  and 
not  merely  to  such  of  them  as  survive  the  tenant  for  life, 
it  will  override  the  previous  contingency  of  surviving  the 
tenants  for  life.     Williams  v.  Russell,  10  Jur.  N.  S.  168. 

A  direction  that  legatees  are  to  be  beneficially  interested  Beneficial 

,  ,.  --If  ^       ,  ,  •  •  •         interest. 

at  a  certain  period,  reiers  onl}^  to  vesting  m  possession. 
M'Lachlan  v.  Taitt,  28  B.  407 ;  2  D.  F.  &  J.  449. 

II.  Where  there  is  no  direction  as  to  vesting : 

1.  It  is  important  to  distinguish  a  gift  to  a  contingent  Gift  to  a 
class,  and  a  gift  to  a  class  upon  a  contingency  ;  thus,  a  gift  attain  21, 
to  children  who  attain  twenty-one,  or  to  such  children  as  ckss*at*21 
attain  twenty-one,  is  a  gift  to  a  contingent  class,  and  will 
only  vest   in  those  who  attain  twenty-one,  though   there 
may  be  a  gift  of  interest  or  other  circumstances,  which  in 
a  gift  to  a  class  upon  a  contingency,  as  for  instance,  at 
twenty-one,  might  have  the  effect  of  vesting  the  bequest. 
Bidl  V.  Pritchard,  1  Russ.  213 ;  Bree  v.  Perfect,  1  Coll. 
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128;  Leake  v.  Robinson,  2  Mer.  3G3 ;  Siead  v.  PlaU,  18 
B.  50 ;  Lloyd  v.  Lloyd,  3  K.  &  J.  20 ;  Thomas  v.  Wilber- 
force,  31  B.  299;  Williams  v.  Haythorne,  6  Ch.  782; 
Dewar  v.  Brooke,  14  Ch.  D.  529  ;  see  i^c  Bulleys  Estate,  11 
Jur.  N.  S.  791,  847;  Gotch  v.  i^'os^e/-,  5  Eq.  311. 

If  the  gift  is  to  children  who  attain  twenty-one,  and,  if 


Contin- 

imported    ^^^  one  child,  to  such  child,  the  contingency  of  attaining 

^'ift  to  a      twenty-one  will  not  be  imported  into  the  gift  to  a  single 

single  child.  Walker  v.  Mower,  1GB.  365;  Johnson  v.  Foulds, 
child.  ^  ' 

5  Eq.  268. 

Direction        2.  When  there  is  a  clear  gift,  an  additional  direction  to 

as  to  pay-  i  i        i 

ment  will  pay,  when  the  legatee  attains  a  given  age,  will  not  post- 
ponfvett-  poiie  the  vesting,  the  gift  being  considered  dehitmn  in 
ing  when    presentl,  solvendani  in  fiituro. 

there  is  a 

clear  gift.  Thus,  a  gift  to  A.,  payable  at  twenty-one,  is  vested,  and 
it  makes  no  difference  whether  the  gift  precedes  or  follows 
the  direction  for  payment,  provided  a  clear  immediate  gift 
can  be  found  in  the  will.  In  re  Bartholomeiu,  1  Mac.  &  G. 
354 ;  ShrimjJton  v.  Shrinipton,  31  B.  425 ;  Maker  v. 
Maher,  1  L.  R.  Ir.  22. 
Where  the  The  difficulty  in  these  cases  is  to  decide  whether  there 
in  the         is  a  substantive  gift  and  a  direction  to  pay,  or  whether  the 

direction 
to  pay, 
nothing 
vests  till 
then. 


Direction 
to  accu- 
mulate 
interest 
till  21  will 


only  gift  is  in  the  direction  to  pay.     See  Shum  v.  Hobbs, 

3  Dr.  93 ;  Chaffers  v.  Abell,  3  Jur.  577  ;  Williams  y.  Clark, 

4  De  G.  &  S.  472  ;  Merry  v.  Hill,  8  Eq.  619. 
Of  course,  when  there  is  a  clear  gift,  a  direction  to 

accumulate  the   interest  and    to   pay  the   principal   and 
accumulations  at  twenty-one  will  not  affect  the  vesting. 

not  atfect  a  ^^re^c/i.  v.   Watkins,  1  Mad.  253;  Blease  v.  Burgh,  2  B. 

already      226;  Breedon  v.  Tugman,  3  M.  &  K.  289. 

vested.  j^^  doubtful  cases  the  construction  may  be  assisted  by 

Indoubtful  ...  . 

cases  the  reference  to  other  limitations  ;  thus,  where  there  was  a  jjift 
gency  may  ^^r  the  children  of  a  tenant  for  life,  to  be  paid  uj)on  their 
be  reflected  g^^^g^j^j^^jjg  twonty-five,  and  if  but  one  child,  the  whole  to 
vice  versa,    become  the  property  of  such  only  child,  ujDon  his  attain- 
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ing  twenty-five,  and  be  transmissible  to  his  heirs,  executors, 
or  administrators,  none  of  the  children  took  vested  interests 
before  twenty-five,  the  gift,  in  the  event  of  there  being  an 
only  child,  being  clearly  contingent.  Jiidd  v.  Jiuld,  3 
Sim.  525  ;  see  Hinder  v.  Judd,  4  Sim.  455  ;  Merry  v.  Hill, 
8  Eq.  619. 

Similarly,  if  the  interest  of  an  only  child  is  clearly 
vested,  this  may  show  that  a  gift  to  all  the  children  at 
twenty-one  was  meant  to  be  vested  too.  King  v.  Isaacson, 
1  Sm.  &  a.  871. 

And  it  may  appear  from  the  context  that  the  words  "  to  Paid  may 

1-11)  p  •  ^  mean 

be  paid     were  meant  to  reier  to  vesting  and  not  to  pay-  vested. 
ment.     Martineau  v.  Rogers,  8  D.  M.  &  G-.  328. 

3.  The  time  when  the  legacy  is  to  be  paid  must,  how-  Gift  to  be 
ever,  be  certain ;  that  is  to  say,  it  must  be  certain  that  time  which 
the  time  will  come  if  the  legatee  lives  lonsf  enough.     No  ^^^  ^^\T 

°  OS  come  111  the 

doubt  it  is  uncertain  whether  a  legatee  will  ever  attain  legatee's 

...„,-,.  life  is 

a  given  age,  but  since  he  must  attain  it  if  he  lives,  this  contingent. 
latter  contingency  is  disregarded. 

"When  the  time  annexed  to  the  pajrment  is  merely 
eventual,  and  may  or  may  not  come,  and  the  person  dies 
before  the  contingency  happens,  I  can  find  no  instance  in 
this  Court  where  it  has  been  held  that  the  legacy  at  all 
events  should  be  paid."  It  becomes,  in  fact,  a  legacy  upon 
condition,  for  dies  incertus  conditionem  in  testamento 
facit  Thus,  a  legacy  to  A.  to  be  paid  upon  marriage  is 
contingent.  Atkins  v.  Hiccocks,  1  Atk.  500 ;  JiJllis  v. 
Ellis,  1  Sch.  &  Lef.  1  ;  Morgan  v.  Morgan,  4  De  G.  &  Sm. 
164 ;  In  re  Cantillons  Minors,  16  Ir.  Ch.  301  ;  Gorr  v. 
Corr,  I.  E.  7  Eq.  397 ;  Malcolm  v.  O'Ccdlaghan,  2  Mad. 
349  ;  Taylor  v.  Lamhert,  2  Ch.  D.  177. 

But  if  interest  is  given  in  the  meantime,  the  legacy  will  But  a  gift 
be  vested,  though  given  upon  marriage.  Booth  v.  Booth,  !*„  the^^^^ 
4  Ves.  399  ;  Vize  v.  Stoney,  1  D  &.  War.  337.  meantime 

"^  makes  it 

It  may  be  noticed,  however,  that  a  legacy  given  ujjon  vested. 

Gift  upon 
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marriage     marriage  may  be  held  upon  the  context  to  be  given  at 

construed     ,  ,  •  i        x  j.  ^ 

as  a  gift  at  twenty-one,  or  upon  marriage  under  twenty-one,  as  where 
21,  or  upon  ^j^g^e   was  a   gift  to  parents  for  Hfe,  and   then  to  their 

marriage  °  ^ 

under  21.  children  if  then  of  age  or  married,  and  if  any  were  infants 
at  the  death  of  their  parents,  then  to  them  at  twenty-one, 
if  sons,  or  on  marriage  if  daughters.  Lang  v.  Pugh,  1  Y. 
&  C.  C.  719  ;  see  West  v.  West,  4  Giff.  198. 

4.  When  the  only  gift  is  to  be  found  in  the  direction  to 
pay  or  divide : 

Direction        CL  If  the  postponement  of  division  or  payment  is  merely 

after  a  life  01^  account  of  the  ]30sition  of  the  property,  if,  for  instance, 

interest       there  is  a  prior  gift  for  life,  or  a  bequest  to  trustees  to  j)ay 

once.  debts,  and  a  direction   to  pay  upon  the  decease  of  the 

legatee  for  life,  or  after  payment  of  the  debts,  the  gift  in 

remainder  vests  at  once.     Bennett's  Trust,  3  K.  &  J.  280  ; 

Strother  v.  Diitton,  1  De  G.  &  J.  675. 

Direction         h.  But  where  the  payment  is  deferred  for  reasons  per- 

21  ^m^not  sonal  to  the  legatee,  the  gift  will  not  vest  till  the  appointed 

vest  till        ^i^^-^g_ 
then. 

Thus,  a  gift  to  a  person  at,  or  if,  or  as  and  when  he 

shall  attain,  or  upon  attaining,  or  from  and  after  attaining 

twenty-one,  will  not  vest  till  the  age  is  attained.     Hanson 

v.  Graham,  6  Ves.  239 ;  Locke  v.  La  nib,  4  Eq.  372. 

5.  There  are,  however,  several  circumstances  which  may 
have  the  effect  of  vesting  a  gift  contingent  upon  attaining 
a  given  age : , 

Contin-  CI.  If  the  Subject  of  the  gift  is  to  be  at  once  separated 

becomes      ^0™  the  rest  of  the  estate,  and  vested  in  trustees  to  be  for 

vested  by    i\^q  benefit  of  the  legatee,  though  the  interest  may  not  be 
severance.       _  _  _  , 

given  in  the  meantime,  but  directed  to  accumulate  and  go 

with  the  capital.     Love  v.  L Estrange,  5  B.   P.  C.   59  ; 

Saunders  v,  Vautiev,  Cr.  &  Ph.  240 ;  Greet  v.  Greet,  5  B. 

123;   Branstroni  v.    Wilkinson,   7  Ves.   420;   Lister   v. 

Bradley,  1  Ha.  10 ;  Lngrani  v.  Suckling,  7  W.  R.  386, 

By  gift  of        h.  If  the  interest  uj)on  the  legacy,  or  upon  the  legatee's 
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presumptive  share,  is  given  to  the  legatee  in  the  meantime  ^^g^^^^*^*"" 
till  the  time  of  payment  arrives.     Hanson  v.  Graham,  G  interest. 
Ves.  239  ;  Hart's  Tmsfs,  3  De  G.  &  J.  195  ;  Hardcastle  v. 
Hardcastle,  1  H.  &  M.  405 ;  Bell  v.  Cade,  2  J.  &  H.  122  ; 
Bolding  v.  Strugnell,  24  W.  R  339 ;  45  L.  J.  Ch.  208. 

This  rule  applies  in  the  case  of  deeds.  Mostyn  v.  Brim- 
ton,  17  Ir.  Ch.  1 53. 

(i.)  The  rule  applies  though  the  interest  may  be  given 
subject  to  charges  or  annuities.  Lane  v.  Goudge,  9  Ves. 
225  ;  Jones  v.  Mackilwain,  1  E,uss.  220  ;  Potts  v.  Atherton, 
28  L.  J.  Ch.  486. 

(ii.)  Though  the  interest  may  be  expressed  to  be  given 
for  maintenance.  Hart's  Trusts,  3  De  G.  &  J.  195  ;  In  re 
Biinn  ;  Isaacson  v.  Webster,  16  Ch.  D.  47. 

(iii.)  It  makes  no  difference,  whether  the  interest  is  first 
given  up  to  a  given  time  and  then  the  principal,  or  vice 
versa,  at  any  rate,  if  the  age  fixed  is  either  twenty-one  or 
some  later  agfe,  but  snch  as  to  indicate  that  the  testator 
has  fixed  upon  it  only  from  the  probable  incapacity  of  the 
legatees  to  manage  their  property  satisfactorily  earlier. 
Wadley  v.  North,  3  Ves.  364  ;  Westwood  v.  Soiithey,  2 
Sim.  N.  S.  192  ;  Bird  v.  Mayhury,  33  B.  351  ;  Pearman 
V.  Pearman,  33  B.  394  ;  Pearson  v.  Dolman,  3  Eq.  315. 

It  seems  doubtful  whether  Spencer  v.  Wilson,  16  Eq. 
501,  is  in  harmony  with  the  general  current  of  authority, 
or  even  with  the  views  expressed  in  In  re  Peek's  Trusts, 
ib.  221,  225. 

On  the  other  hand,  if  the  interest  is  given  up  to  a  very 
advanced-  age,  and  the  princijial  not  till  then,  it  is  more 
doubtful  whether  the  bequest  would  be  vested.  Batsford 
V.  Kebbel,  3  Ves.  363;  see  In  re  Bunn ;  Isaacson  v. 
Webster,  16  Ch.  D.  47. 

c.  It  seems  not  to  be  quite  clearly  settled  whether,  Effect  of 
where  there  is  a  discretion  to  trustees  to  apply  the  whole  ^q  ^pply 
or  part  of  the  interest  to  the  maintenance  of  the  legatees,  *^^  '^''^"^^ 
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or  part  of 

the 

interest. 


Cases  in 
which  a 
gift  of 
interest  is 
not  suffi- 
cient to 
vest  con- 
tingent 
legacies. 


Effect  of  a 
gift  of  in- 
terest for  a 


the  bequest  will  be  vested.  The  better  opinion  now 
seems  to  be  that  it  will.  Ecdes  v.  Birkett,  4  De  G.  &  S. 
105 ;  Rouse's  Estate,  9  Ha.  649  ;  Fox  v.  Foa:,  19  Eq.  286 ; 
Parrott  v.  Davies,  38  L.  T.  N.  S.  52;  see,  however, 
Pulsford  V.  Hunter,  3  Bro.  C.  C.  416  ;  Ashmore's 
Trusts,  9  Eq.  99;  In  re  Grimshaws  Trusts,  11  Ch.  D. 
406. 

It  has  been  suggested,  that  where  the  accumulated  sur- 
plus would  go  to  the  same  legatees  as  the  interest  and 
capital,  the  legacy  is  vested;  but  where  the  surplus  income 
is  either  expressly  given  over,  or  would  not  follow  the 
capital,  it  is  not ;  so  that  a  gift  of  residue  in  such  a  case 
Virould  be  vested,  whereas  a  particular  legacy  would  not. 
See  Pearson  v.  Dolman,  3  Eq.  315,  But  quwre  whether 
this  distinction  reconciles  the  cases. 

But  a  discretion  either  to  apply  the  interest  to  main- 
tenance or  to  accumulate  it  will  not  vest  the  legacies: 
Vaudry  v.  Geddes,  1  R.  &  M.  203 ;  nor,  perhaps,  will  a 
discretion  to  apply  the  whole  or  part  of  the  interest,  not 
exceeding  a  fixed  sum,  to  maintenance:  Merry  v.  Hill, 
8  Eq.  619;  nor  will  the  gift  of  a  fixed  sum  for  mainte- 
nance, though  it  may  be  equivalent  to  the  interest  of 
the  legacy :  Boughton  v.  Boughton,  1  H.  L.  406 ;  Watson 
V.  Haijes,  5  M.  &  Cr.  125;  Livesey  v.  Livesey,  3  Russ. 
287. 

And  the  gift  of  a  sum  for  maintenance  out  of  the  per- 
sonal estate  not  exceeding  the  income  of  the  legacies  will 
have  no  effect  upon  vesting.  Wynch  v.  Wynch,  1  Cox, 
433;  Rudge  v.  Winnall,  12  B.  357, 

A  discretionary  power  given  to  trustees  to  apply  the 
income  for  the  benefit  of  the  legatees,  to  the  exclusion 
of  any  one  or  more  of  them,  will  not  vest  their  sliares. 
In  re  Barnshaw's  Trust,  15  W.  R.  378. 

d.  Where  interest  is  given  only  for  a  portion  of  the 
period  before  the  time  fixed  for  payment,  if,  for  instance. 
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lesracies  are  siven  at  twenty-six,  with  interest  for  main-  portion  of 

»  ^  ''^  _  .  ,    'lie  period 

tenance  during  minority,  it  is  doubtful  whether  the  gift  before 
will  be  vested ;  probably  it  will  not  without  more.     See  ^^^  '"^" 
the   remarks   in   Pearson   v.   Dolman,   3   Eq.    315.     In 
Davies  v.  Fisher,  5  B.  201;  Harrison  v,  Grimwood,  12  B. 
192;    Tatham  v.    Vernon,  29   B.  604,  there  were  other 
circumstances.     And  see  Hunters  Trusts,  L.  R.  1  Eq.  295. 

It  may  be  noticed,  that  minority  properly  means  the 
period  before  the  attainment  of  twenty-one ;  though,  if 
there  is  an  intention  expressed  to  that  effect,  it  may  mean 
the  whole  period  during  which  the  testator  has  kept  the 
legatee  out  of  the  property.  Milroy  v.  Milroy,  14  Sim. 
48 ;  Maddison  v.  Chapman,  4  K.  &  J.  709  ;  3  De  G.  &  J. 
636;  Fraser  v.  Fraser,  1  N.  R,430. 

e.  Of  course,  where  the  interest  is  not  given  in  the  Gift  of 
meantime,  but  is  itself  given  at  the  same  time    as   the  itself  con- 
principal,  the  gift  does  not  vest.     Knight  v.  Knight,  2  S.  *i"g^^*- 
&  St.  490 ;  Locke  v.  Lamb,  4  Eq.  372. 

/.  A  distinction  must  be  drawn  between  the  gift  of  a  Distinction 
sum  to  each  member  of  a  class  at  twenty-one,  with  a  gift  gift  of  in- 
of  the  interest  upon  the  several  shares  in  the  meantime,  *''[g^*^^°° 
and  the  gift  of  an  aggregate  fund  to  a  class  as  they  respec-  to  an 

°  ••1111     individual 

tively  attain  twenty-one,  with  a  direction  that  the  whole  and  upon 
interest   is    to   be  applied  for  their  maintenance   in   the  gate^fu^nd 
meantime ;   in  the  latter  case,  as  the  fund  is  to  be  kept  ^^^^  ^^  ^ 
together,  and  the  whole  interest  applied  for  maintenance, 
nothing  will  vest  before  twenty-one.     Pulsford  v.  Hunter, 
3  B.  C.  C.  416 ;   Barker  v.  Lea,  T.  &  R.  413  ;   In  re 
Ashmores  Trusts,  9  Eq.  99  ;  In  re  Parker ;  Barker  v. 
Barker,  16  Ch.  D.  44.     Perhaps  In  re  Grimshaiu's  Trusts, 
11  Ch.  D.  406,  may  be  supported  on  this  ground. 

g.  It  seems  a  gift  of  personalty  to  A.  till  B.  attains  Whether 
twenty-one,  and  then  to  B.,will  not  give  B.  a  vested  interest:  personalty 
Sidlivan  v.  Edgell,  23  W.  B.  722  ;  though  it  will  where  *b  t^*;'^, 
there  is  anything  to  show  that  A.  takes  in  trust  for  B.  on  21,  aud 
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tlien  to  B.,  the  principle  already  stated,  ante,  p.  412  :  Lane  v,  Goudae, 

is  vested.  ''  ^  J  >  >  f  J  > 

9  Ves.  22.5. 
Arguments      h.  An  argument  in  favour  of  vesting  has  sometimes  been 

in  favour      ^  -rr      • 

of  vesting,   based  upon  a  power  to  make  advances.      Vivian  v.  Mills, 

1  B.  815;   Harrison  v.  Grimwood,  12  B.  192;  Powis  v. 

Burdett,  9  Ves.  428  ;   Walker  v.  Simjison,  1  K.  &  J.  713 ; 

see  Maiden  v.  Maine,  2  Jur.  N.  S.  206. 

And  the  fact  that  the  gift  is  residuary  is  also,  it  is  said, 

in  favour  of  vesting.     Booth  v.  Booth,  4  Ves.   399  ;  see 

ante,  p.  414. 

6.  Effect  of  a  gift  over  upon  vesting  : 
A  mere  a.  It  seems  a  mere  gift  over  upon  death  under  twenty-one 

upon  death  "^^i^l  ^ot  have  the  effect  of  vesting  a  prior  gift  contingent 
before  the  ^pQj^  attaining  twenty-one,  though  the  point  is  doubtful  : 
vesting  has  Ridgiuay  v,  Ridgway,  4  De  G.  &  S.  271 ;  Dames  v.  Fisher, 

no  efiFect.  •       i       i        i  •   i 

5  B.  201 ;  m  both  which  cases  there  were  other  circum- 
stances which  alone  would  have  been  sufficient  to  vest  the 
gift ;  and  see  per  Sir  J.  Leach  in  Bland  v.  Williams,  3 
M.  &  K,  411.  The  remarks,  however,  of  Sir  John  Leach 
seem  to  be  based  on  the  theory  that  a  gift  over  under 
twenty-one,  the  prior  gift  being  at  tAventy-one,  shows 
that  the  prior  gift  was  not  meant  to  be  vested.  The 
truer  doctrine  appears  to  be,  that  a  gift  over  upon 
death  under  twenty-one  neither  shows  that  the  prior 
gift  was  meant  to  be  contingent,  nor  has  the  effect  of 
making  it  vested.  See  Re  Baxter's  Trusts,  4  N.  R. 
131 ;  Malcolm  v.  O'Callaghan,  2  Mad.  349  ;  In  re  Payne, 
25  B.  556. 
A  clause  of  h.  But  where  the  gift  is  to  a  class  at  twenty-one, 
an'ar^u-'*  followed  by  a  clause  of  accruer  giving  the  interests  of 
ment  for     tlioso  dying  Under  twenty-one  to  the  other  members  of 

vesting.  ./      o  ^  ^  ./    ^ 

the  class  (a  direction  which  would  be  useless  if  the 
shares  are  contingent  till  twenty-one),  there  is  a  strong 
argument  in  favour  of  vesting.  In  re  Edmondson's  Estate, 
5  Ecj.  389. 
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c.  It  seems  that  a  mere  gift  over  upon  the  death  of^liftoyer 

,  .  .  upondtath 

any  of  the  legatees  without  issue  will  not  vest  contingent  without 
legacies.     Barker  v.  Lea,  T.  &  R.  413. 

d.  But  a  2fift  over  upon  death  under  twenty-one,  and  Gift  ovir 

°  ^  "  upon  death 

without  issue,  will  vest  a  prior  gift  at  twenty-one.  without 

mi  ,  •        1       ,1     J     ,1        1  •      ±  issue  before 

The  testator  seems  to  miply  that  the  legacy  is  to  go  ^^e  time  of 
over  not  upon  failure  to  attain  that  age,  but  only  in  the  '^'^^ting. 
events  mentioned,  and  the  attainment  of  the  given  age  is 
therefore  not  a  condition  precedent  to  vesting.  Harrison 
V.  Grimwood,  12  B.  192 ;  Bland  v.  Williams,  8  M.  &  K. 
411;  Murkin  \.  Phillipson,  ih.  257;  Thomson's  Trusts, 
11  Eq.  146. 

e.  But  if  the  gift  is  to  A.  for  life,  then  to  her  children  Effect  of 

gift  over 

at  twenty-one,  and  if  A.  dies  without  issue,  or  without  leav-  tipon  death 
ing  issue  over,  the  gift  over  has  no  effect  upon  the  vesting,  °  ^ent 
since  it  may  have  been  intended  to  provide  for  the  death  without 

"^  _  -^  _  issue  upon 

of  all  the  children  before  the  tenant  for  life.      Walker  v.  contingent 

DGQTlCSts 

Mower,  16  B.  365  ;   Wrangluini's   Trusts,   1   Dr.  &   Sm.  to  the 
358 ;  Kidman  v.  Kidman,  40  L.  J.  Ch.  359 ;  see  Wetherall  ci^ii^^^"- 
V.  Wetherall,  1  D.  J.  &  S.  134. 

On  the  other  hand,  if  the  gift  is  to  children  living  at  the 
death  of  the  tenant  for  life,  as  they  attain  twenty-one,  a  gift 
over  on  the  death  of  the  tenant  for  life  without  leaving  issue 
will  afford  a  strong  argument  in  favour  of  vesting,  since 
it  is  ineffectual  if  the  children  survive  the  parent  and  die 
under  twenty-one.     Bree  v.  Perfect,  1  Coll.  128. 

7.  When  the  gift  is  to  a  class  when  the  youngest  attains  Gift  to  a 
twenty-one,  it  is  clear  that  all  who  attain  twentj^-one  will  \^q^ ^^  ^^ 
take  vested  interests.      Leeminq  v.   Sherratt,  2  Ha.  14 :  youngest 
Parker  v.  Soiuerbij,  1   Dr.  488 ;  see  4  D.  M.  &  G.  321 ; 
Smith's  Will,  20  B.  197;  see  Sansbiiry  v.  Mead,  12  Ves. 
75 ;  Ford  v.  Rawlins,  1  S.  &  St.  329 ;  In  re  Hunter's 
Trust,  L.  R.  1  Eq.  295. 

It  has,  however,  been  said,  that  those  who  die  under  Whether 

,  ...  .  thosedying 

twenty-one  will  not  take  vested  interests :  see  the  cases  under  21 

E  E 
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are  ex- 
cluded. 


Words  of 
contin- 
gency 
must  have 
their  full 
force  in 
settle- 
ments as  in 
wills. 

aifts  to 


supra  cit.;  but  in  them  the  exact  point  does  not  appear 
to  have  arisen  for  decision,  and  to  import  the  contingency 
of  attaining  twenty-one  into  the  constitution  of  the  class 
seems  contrary  to  principle. 

At  any  rate,  in  such  a  case,  if  the  gift  is  not  to  a  class, 
but  to  individuals  named,  they  take  vested  interests. 
Cooper  V.  Cooper,  29  B.  229 ;  see  Re  Lyman  s  Trust,  2 
L.  T.  N.  S.  662. 

So,  too,  if  the  income  is  given  to  the  class  till  the  youngest 
attains  twenty-one,  and  then  the  principal,  they  all  take 
vested  interests.  Grove's  Trusts,  3  Giff.  575  ;  Re  Andrew, 
8  L.  J.  Notes  of  Cases  174 ;  see  Boulton  v.  Pilcher,  29  B. 
633. 

And  if  there  is  a  clear  gift  to  the  class,  a  direction  that 
it  is  to  be  divided  when  the  youngest  attains  twenty-one 
Avill  not  postpone  the  vesting.  Knox  v.  Wells,  2  H.  &  M. 
674  ;  see  Hilliard  v.  F-ulford,  28  L.  T.  N.  S.  892 ;  42  L. 
J.  Ch.  624 ;  Blasson  v.  Blasson,  2  D.  J.  &  S.  665. 

III.  Gifts  to  children  contingent  upon  surviving  their 
parents. 

1.  In  many  cases  where  a  gift  to  children  has  been 
made  contingent  upon  their  surviving  their  parents,  the 
Courts  have  laid  hold  of  slight  ambiguities  to  give  them 
vested  interests  at  birth.  Most  of  the  cases  upon  this 
subject  have  arisen  on  marriage  settlements  whei'e  there 
is  a  strong  presumption  of  intention  to  provide  for  chil- 
dren generally,  whereas  gifts  by  will  are  mere  bounty. 
Farrer  v.  Barker,  9  Ha.  743 ;  but  see  Jackson  v.  Dover, 
2  H.  &  M.  209. 

It  is,  however,  now  clearly  settled  that  in  marriage 
settlements,  as  in  wills,  words  of  contingency  must  have 
their  full  force,  and  the  Court  will  "lean"  in  favour  of 
vestino-  only  in  cases  of  doubtful  construction.  Whatford^ 
V.  Moore,  3  M.  &  Cr.  289 ;  Jeyes  v.  Savage,  10  Ch.  555. 

Thus  a  gift,  after  life  interests  to  parents,  to  the  childrei^ 
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living  at  their  decease,  or  if  there  are  any  children  then  chiLiren 

T     •  7       1  •!  1  1  •        living  at 

nvmg  to  such  children,  only  goes  to  those  who   survive  their 
their  parents ;  d  fortiori  if  provision  is  made  for  the  issue  ^^^^j^  *' 
of  children   who   die  before  their  parents  leaving  issue. 
Jeyes  v.  Savage,  supra  ;  In  re  DelgJiton's  Settled  Estates, 
2  Ch.  D.  783. 

The  fact  that  the  word   "such"  is  sometimes  omitted  Force  of 

,.      .        .  .„  ....    the  word 

m  some  of  the  limitations  will  not  cause  its  rejection,  if  "such." 
it  occurs  in  the  limitation  under  which  the  children  take. 
Whatford  v.  3Ioore,  3  M.  &  C.  270 ;  Shipper  v.  King,  12 
B.  29 ;  Wilson  v.  Mount,  19  B.  292. 

But,  it  would  seem,  it  may  be  rejected,  if  it  appears  It  may  be 
on  the  whole  will  that  it  is  incorrectly  used.  Hov:-  [niccurate- 
grave  v.  Gartier,  3  V.  &  B.  79  ;   see  Rye  v.  Rye,  1  L.  R.  l^f^J^^J^'^*'" 

Ir.  413.  used. 

And  if  the  parent  has  power  to  pay  over  their  shares  to 
suck  children  in  his  lifetime,  the  contingency  of  surviving 
the  parent  will  be  rejected,  since  the  testator  cannot  have 
meant  shares  paid  to  children  who  die  before  their  parents 
to  be  returned.  Poivis  v.  Burdeit,  9  Ves.  428;  Wcdker 
V.  Simpson,  1  K.  &  J.  713. 

Where  the  interest  was  given  for  the  maintenance  of 
such  children  as  should  be  living  at  the  parents'  decease 
until  they  should  attain  twenty-one,  followed  by  a  gift  to 
the  children  when  they  attained  twenty-one,  it  was  held 
that  children  who  attained  twenty- one  took  vested  in- 
terests, though  they  predeceased  their  parents.  Bradley 
V.  Barloiu,  5  Ha.  589. 

2.  And  there  may  be  sufficient  evidence  of  intention  Gift  con- 
to  show  that  children  dying  before  their  parents  were  to  ^^-^ou  sur- 
take  vested  interests,  though  the  original  gift  is  contingent  ^^^i°«  ^ 

'  <s  o  o  o  parent  ex- 

upon  their  surviving  them.  plained  by 

•PI  •  T  •  1  •!  1  context. 

Ihus,  if  there  is  a  direction  that  children  are  to  take 
vested  interests  at  tw^cnty-one,  or  upon  marriage,  "though 
such  respective  times  ma^  happen  before  the  parents'  de* 

^  E  ^ 
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cease/'  the  prior  gift  is  controlled.     Dalton  v.  Hill,  10 
W.  E.  396. 

The  same  is  the  case,  if  the  shares  of  the  children  are 
expressly  referred  to  by  the  testator  as  payable  in  their 
parents'  lifetime,  and  directed  not  to  be  paid  till  their 
deaths.     Jaclson  v.  Dover,  2  H.  &  M.  209. 

But  the  mere  fact,  that  the  interests  are  to  be  vested  at 
twenty-one,  but  not  to  be  transferred  till  after  the  parents' 
death,  will  not  give  children  dying  before  their  parents 
vested  interests,  the  word  vested  being  read  as  equivalent 
to  payable.     Williams  v.  Haythome,  6  Ch.  782. 

But  if  the  direction  is  that  children,  who  attain  twenty- 
one,  or  die  under  that  age  leaving  issue,  are  to  take  vested 
interests,  the  direction  will  control  the  contingency,  and 
children  who  attain  twent^^-one  and  die  before  their 
parents  will  take  vested  interests.  Williams  v.  Russell, 
10  Jur.  N.  S.  1G8. 
Gift  to  3.    So,  too,  children  will   take  vested  interests  before 

children  .  >    i        i     t    i  •        • 

who  sur-  their  parents  death,  it  the  property  is  given  over  m  events 
parents'^^'^  which  do  not  include  the  death  of  some  of  the  children 
may  be       Qvcr  twenty-one  in  their  parents'  lifetime,  so  that  in  that 

vested  by 

the  effect    event  the  property  would  be  undisposed  of.     Perfect  v. 

lllr!"^'^^  Lord  Ciirzon,  5  Mad.  442;  Torres  v.  Franco,  1  R.  &  M. 
649;  SiuaUow  v.  Binns,  1  K.  &  J.  417;  Dixon  v.  Bark- 
shire,  34  B.  537. 

Gift  to  a         4.  In  cases,  where  there  is  a  gift  to  a  class  of  children, 

class  upon  i-ii  -i-  ••! 

a  contin-  H  any  children  survive  their  jiarents,  it  is  clear,  that  unless 
^^^"^^^        some  children   survive  the  parents  the  gift  never  arises. 

Hotclihin  v.  Humfrey,  1  Mad.  65 :  Fiizgerald  v.  Field,  1 

Russ.  430. 
The  con-  _       But  the  contingenc}^  will  not,  without  express  words,  be 

tinsf^ncv  IS 

not  to  be  imported  into  the  constitution  of  the  class,  so  that  if  the 
intoThe*^  contingency  happens  all  members  of  the  class  will  take 
constitu-     -whether    they  survive    the  contingency  or  not;    thus,  if 

tion  of  the 

class.  there  is  a  gift  to  A.  for  life,  and  then  if  he  die  leaving  a 
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child,  to  his  children  as  tenants  in  common,  and  one  child 
survives  A.,  all  his  children,  whether  they  survive  him  or 
not,  will  take.  Boidton  v.  Beard,  3  D.  M.  &  G.  COS  ; 
M'Lachlan  v.  Taitt,  28  B.  407  ;  2  D.  F.  &  J.  449  ;  Re 
Gratiuicke,  35  B.  315  ;  Re  Odehars  Settlement,  20  Eq.  711 ; 
Goddard's  Trusts,  I.  E.  5  Eq.  14  ;  see  Blasson  v.  Blasson, 

2  D.  J.  &  S.  6G5  ;  Tatjlor  v.  Graham,  3  App.  C.  1287. 
Similarly,  powers  of  raising  different  sums  according  to 

the  number  of  children  a  man  may  have,  will  not  be 
limited  to  mean  the  number  of  children  capable  of  taking. 
Knapp  V.  Kiiapp,  12  Eq.  238 ;  In  re  Verschoyle's  Trusts, 

3  L.  R.  Ir.  43  ;  see  Rye  v.  Rye,  1  L.  R.  Ir.  413. 

But  if  the  gift  is  to  the  children  of  A.  if  he  leaves  any  Effect  of 
nnn  survivmg,  and  there  is  a  gitt  over  if  A.  leaves  no  if  no  one 
children    him    surviving,    it    would    seem    only    children  g^jj,*vivet]i^e 
surviving  A.  would  take.      Winn  v.  Femoicic,  11  B.  438  ;  contin- 

'  gency. 

Wilson  V.  3Iount,  2  W.  R.  448;  19  B.  292  ;  Stetms  v. 
Pile,  30  B.  284;  Stolworthy  v.  Sancroft,  12  W.  R.  635. 

Of  course,  if  the  gift  is  in  the  event  of  there  being  any  The  word 
children  surviving  at  a  particular  time  to  "  such  "  children,  ^n^not  be 
only  those  who  survive  the  contingency  can  take,  but  the  supplied  so 

as  to  make 

Court  Will  not  su|)ply  the  word  "  such  "  if  it  does  not  occur  a  gift  con- 
in  the  limitation  under  which  the  children  take,  so  as  to  ^^^^^  ' 
cut  down  the  class,  though  the  omission  may  be  accidental. 
Woodcock  V.  Duke  of  Dorset,  3  B.  C.  C.  569,  corrected  in  3 
V.  &  B.  83  ;  King  v.  Hake,  9  Ves.  439  ;  Stolworthy  v. 
Sancroft,  12  W.  R.  635. 

If  there  is  a  gift  in  remainder  or  upon  a  contingency  to  Contin- 
a  class,  which  would  give  the  members  of  the  class  vested  lectTd'^^' 
interests  immediately,  or  upon  the  happening  of  the  con-  ^^^^' 
tingency,  and  there  is  a  direction  that  if  there  be  but  one 
child  living  at  the  period  of    distribution,  or  when   the 
contingency  happens,  the  whole  is  to  go  to  that  child,  the 
contingency  of  being  then  living,  has  in  several  cases  been 
reflected  back  into  the  constitution  of  the  original  class. 
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Smith  V.  Vaiighan,  8  Vin.  Ab.  381,  tit.  Devise  (Z.  c),  pi.  32 ; 
Spencer  v.  Bullock,  2  Ves.  jun.  687 ;  Madden  v.  Ikin,  2 
Dr.  &  S.  207 ;  Lewis  v.  Templer,  33  B.  625  ;  Cooper  v. 
Macdonald,  16  Eq.  258. 

The  point  cannot,  however,  be  said  to  be  settled  be- 
yond dispute  in  the  face  of  Kimherley  v.  Teiu,  4  D.  & 
War.  139. 
To  what         5.  When  there  is  a  g-ift  after  prior  interests  to  persons 

the  word  t         ,.    •        „    ,  i     ,  , 

"then"  "  then  hvmg-,  the  word  then  refers  most  naturally  to  the 
last  antecedent ;  thus,  in  the  case  of  a  gift  to  A.  for  life, 
remainder  to  B.  for  life,  remainder  to  a  class  "  then  living," 
the  word  then  refers  to  B.'s  death,  whether  he  dies  before 
A.  or  not.  Archer  v.  Jegon,  8  Sim.  446 ;  Wollasto7i's 
Settlement,  27  B.  642;  Poivis  v.  Mattheivs,  11  W.  R. 
662  ;  Olney  v.  Bates,  3  Dr.  819 ;  Heasman  v.  Pearse, 
7  Ch.  661. 

On  the  other  hand,  if  the  object  of  the  testator  is  not 
to  limit  successive  interests,  but  to  provide  for  personal 
enjoyment  by  the  legatees  by  substituting  for  persons 
dying  before  the  period  of  enjoyment  a  class  of  persons 
then  living,  the  word  then  refers  most  naturally  to  the 
period  of  enjoyment.  Harvey  v.  Harvey,  3  Jur.  949 ; 
Hetherington  v.  Oakman,  2  Y.  &  C.  C.  299;  Gill  v. 
Barrett,  29  B,  373  ;  see,  too,  Heasman  v.  Pearse,  7  Ch.  275- 
It  may  be  noticed  that  in  a  gift  to  several  persons 
nominatim  and  their  children  then  living,  the  contingency 
of  being  then  living  will  not  be  applied  to  the  parents  as 
well  as  the  children,  unless  there  is  something  to  show 
that  parents  and  children  were  to  form  one  homogeneous 
class.  Burrell  v.  Baskerjield,  11  B.  255;  Cormack  v. 
Copous,  17  B.  397 ;  Tiirner  v.  Hudson,  10  B.  222. 
Stirpital  For  cases,  in  which  a  stirpital  construction  majj^  be  given 
tionofthe  to  the  words  "  then  living,"  see  Cooper  v.  Macdonald,  16 

nhen        E^-  -^^5  ^^"^  s^®  Survivors. 

living."  lY,  Vesting  of  interests  under  powers  of  appointment. 
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Where  there  is  a  srift  to  certain  persons  as  A.  shall  From  what 

'^  _  ^_  time 

appoint,  or  a  power  to  apj^oint  certain  property,  and  a  persons 
gift  in  default  of  appointment,  the  j)ersons  to  take  in  u,ider  a 
default   of    appointment   take    vested    interests    at    the  ^"jlg'^^ggte^ 
testator's  death,  subject  to  be  divested  by  the  exercise  of  iot'Ji'ests. 
the  power.     Doe  d.  Willis  v.  Martin,  4  T.  R.  39 ;  Fearne, 
C.  R.  225. 

Thus  a  gift  to  children  as  A.  shall  by  will  appoint  vests 
in  all  the  children,  but  an  appointment  of  the  whole  in 
favour  of  an  only  surviving  child  is  good.  Woodcock  v. 
Renneck,  4B.  190;  1  Ph.  72. 

If,  however,  the  power  is  exercised  in  favour  of  the  same 
persons  as  would  have  taken  in  default  of  appointment,  a 
question  arises,  whether  the  appointees  are  to  be  considered 
as  taking  under  the  original  will  or  uuder  the  power. 

It  seems  clear,  that  where  the  will  authorises  an  appoint- 
ment among  persons,  wdio  would  not  all  take  in  default  of 
appointment,  the  appointees  take  under  the  exercise  of 
the  power.  Lee  v.  Oldimj,  25  L.  J.  Ch.  580  ;  2  Jur.  N.  S. 
850 ;  Vizard's  Trusts,  L.  R.  1  Ch.  588 ;  Siveetapiole  v. 
Horlock,  48  L.  J.  Ch.  600. 

Even  if  the  power  is  merely  distributive,  so  that  the 
persons  to  take  under  the  appointment  and  in  default  are 
the  same,  they  take,  nevertheless,  under  the  exercise  of 
the  power,  and  not  under  the  instrument  creating  it.  Be 
Serve  v.  Clarke,  18  Eq.  587. 

Where  a  person  on  his  marriage  covenants  to  settle  a 
share  to  which  he  is  entitled  in  default  of  appointment, 
and  the  donee  of  the  power  subsequently  appoints  to  him, 
the  covenant  is  not  void  under  section  91  of  the  Bank- 
ruptcy Act,  18G9,  as  relating  to  property  in  which  the 
bankrupt  had  no  interest  at  the  date  of  his  bankruptcy. 
Re  Andrevs  Trusts,  7  Ch.  D.  G34. 
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PERPETUITY    AND    ACCUMULATION. 

A  GIFT  by  a  foreign  will  of  leaseholds  in  England  is 

governed  by  the  rules  of  English  law  relating  to  perpetuity 

and  accumulation.     Freke  v.  Lord  Carbery,  16  Eq.  461. 

Direction        A  direction  to  lay  out  money  in  the  purchase  of  land  in 

land  in       Scotland,  to  be  settled  to  uses  which  are  good  according  to 

foreiga       gcotch  law,  but  would  be  void  for  remoteness  in  England, 

country  to  '  o  ' 

be  settled   ig  valid.     Fordvce  v.  Bridges,  2  Ph.  497,  515. 

on  remote  .      .        .  ,  ,...., 

iises.  A  limitation  by  way  of   executory  devise   is   void   as 

■"^"l®  ,       too   remote,   if    it  is  not  to  take   effect   until   after  the 

against 

remoteness  determination  of  one  or  more  lives  in  being  and  upon 
the  expiration  of  twenty-one  years  afterwards,  as  a  term 
in  gross  and  without  reference  to  the  infancy  of  any 
person  who  is  to  take  under  such  limitation,  or  of  any 
other  person,  allowance  for  gestation  being  made  only 
in  those  cases  where  it  actually  exists.  Cadcll  v.  Palmer, 
1  CI.  &  F.  372. 

Gift  over        The   object  of  the   rule   is  to   limit  the  inalienability 

of  property  . 

given  to  of  property,  it  does  not  therefore  apply,  where  money 
good^how-  given  to  charity  is  given  over  upon  a  remote  event,  the 
ever  re-      effect  of  the  ffift  ovcr  being  to  make  inalienable  property 

mote.  ° 

alienable.     Christ's  Hosiyital  v.   Grainger,   16   Sim.  83; 

1  Mac.  &  G.  460. 
The  rule         j^  j^^s  been  much  debated,  whether  the  rule  against 
apply  to      perpetuity  applies  to  legal  remainders,  but  it  appears  to 
mlSders.   be  now   settled   that   it   does  not.     See   Cole  v,  Sewell, 

4  D.  &  War.  1 ;  2  H.  L.  186. 
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On  the  other  hand,  thoiioh  remainders  are  not  subject  Legal  re- 

■^  maincler 

to  the  doctrine  of  jaerpetuity,  they  are  controlled  by  an  to  unborn 
analogous  doctrine,  that  no   estate  by  way  of  remainder  unbom     ' 
can  be  limited  to  the  unborn  son  of  an  unborn  person,  P|jr^°'^ 
whether  expressly  limited  to  take  effect  within  the  limits 
of  perpetuity  or  not;  so  that,  for  instance,  in  a  limita- 
tion to  A.   an  unmarried   person  for   life,   remainder   to 
his  first  son  for  life,  remainder  to  the  first  son  of  the  first 
son    of   A.,   born  in  A.'s  life,  or  within   twenty-one  years 
afterwards,  in  fee,  the  ultimate  remainder  in  fee  would 
be  bad,  though  clearly  within  the  limits  of  perpetuity. 
2  Rep.  51  a ;  10  Rep.  50  h. ;  Monypenny  v.  Bering,  2  D. 
M.  &  G.  145. 

The  practical  result  of  this  rule  is,  that  legal  re- 
mainders are,  in  fact,  confined  within  narrower  limits 
as  regards  -perpetuity  than  other  limitations,  since  there 
seems  no  reason  to  doubt,  that  the  limitation  above- 
mentioned  would  be  good  in  the  case  of  executory 
limitations. 

There  seems  to  have  been  no  decision  upon  the  precise  Whether 

point,  whether  legal  remainders  can  be  too  remote,  though  SeiceUk  a 

Cole  y.Seioell,  supra,  has  been  supposed  to  be  such  a  decision.  j^'^'jgjQjj  ^ 

In   that   case,    after   limitations    in   tail    in   favour    of  t^e  ques- 
tion 
particular  lines  of  issue,  there  was  a  gift  over  upon  a  whether  a 

general  failure  of  issue,   and  it  was   held  that  the   gift  mSnder 

over  was  Sfood,  being  a  legal  remainder,   and    therefore  ^^^  ^®  ^^^ 

°  ^  ^   _  ,      .   .  .  remote, 

barrable  as   long   as   it    subsisted.     The    decision,    it    is 

said,  must  have  proceeded  on  tlie  exact  ground,  that  the 

remainder  was  not  void  for  perpetuity  because  it  was  a 

legal  remainder,  since  the  rule  is  that  a  limitation  other 

than    a  legal   remainder,    if    limited  upon  an    event   too 

remote,   is  bad,    even   though  the  previous  estates  may 

be  in  tail,  unless  the  event  must  take  place  before  the 

determination  of    the   prior   estates,  or   in    other  words, 

unless   the  limitation   over   is   always  barrable ;    and   in 
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Cole  V.  Seiuell  there  might  have  been  a  failure  of  the 
particular  lines  of  issue  before  a  failure  of  issue  gene- 
rally, so  that  if  the  remainder  had  been  equitable  it 
would  have  been  bad. 

But,  it  may  very  well  be  said,  that  the  decision  in 
Cole  V.  Sewell,  in  the  House  of  Lords,  was  that  the 
remainder  was  good,  not  because  it  was  a  legal  re- 
mainder, but  because,  being  a  legal  remainder,  it  was 
always  barrable  as  long  as  it  subsisted. 

The  doctrine  of  perpetuity  was  excluded  not  because 
the  remainder  was  legal  but  because  it  was  barrable. 

It  does  not  follow  that  it  would  have  been  good  if  the 
prior  estates  had  not  been  estates  tail. 

The  fact  that  legal  contingent  remainders  after  an 
estate  tail  must  be  barrable  as  long  as  they  are  contin- 
gent, since  they  fail  by  the  failure  of  the  prior  estate,  is  in 
itself  no  argument  for  saying  that  they  are  good  because 
they  are  remainders,  and  not  because  they  are  always 
barrable. 
Opinion  of  On  the  other  hand,  it  seems  that  Fearne  considered 
earne.  ^-^^^  ^-^^  doctrine  of  perpetuity  was  applicable  to  remain- 
ders. "  Any  limitation  in  future,"  he  remarks,  "  or  by 
way  of  remainder,  of  lands  of  inheritance,  which  in  its 
nature  tends  to  a  perpetuity,  even  although  there  be  a 
preceding  vested  freehold,  so  as  to  take  it  out  of  the 
description  of  an  executory  devise,  is  lay  our  Courts  con- 
sidered as  void  in  its  creation."  See  Cont.  Rem.  501  (ed. 
10th,  1844). 

It  is  true  he  goes  on  to  quote  as  an  instance  a  limita- 
tion of  lands  in  succession  first  to  a  person  in  esse,  and 
after  his  decease  to  his  unborn  children,  and  afterwards 
to  the  children  of  such  unborn  children,  which  is  admitted 
to  be  void  by  those  who  deny  that  the  doctrine  of 
perpetuity  applies  to  remainders  ;  but  he  seems  to  have 
meant  that  such  a  limitation  would  be  void  for  perpetuity 
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and  not  as  a  possibility  upon  a  possibility,  so  that  if 
limited  to  take  effect  within  the  boiuids  of  perpetuity  it 
would  be  valid. 

Lord  Hatherley,  too,  in  Cattlln  v.  Brown,  11  Ha.  877,  Of  Lord 

.       .  .    .  .      Hatherley 

lays  down   the    same   principle ;  and  the  opinion  of  Mr.  and  Jar- 
Jarraan,  though  not  of  his  editors,  is  to  the  same  effect. 
See  3rd.  ed.,  vol.  i.,  p.  232. 

On   the    other   hand,    the    authority   for    the     second  Authority 
branch  of  the  rule,  namely,  that  a  limitation  by  way  of  second 
remainder   to   the    unborn  son  of  an    unborn  person,  is  ti^g"°jjg° 
bad   in   itself,    independently   of   remoteness,  is    entirely 
unsupported  by  decision,  and  is  in  fact  a  survival  of  the 
old  doctrine,  that  there  cannot   be    a  possibility  upon  a 
possibility,  which,  if  it  ever  existed  (see  Duke  of  Norfolk's 
Case,  3  Ch.  C.  1,  Lord  Northington's  judgment),  has  long 
since    been    exploded   for   all    other   purposes :    and    the 
numerous  dicta,  which  lay  down  that  a  devise  by  way  of 
a  remainder  to  the  unborn   son  of  an  unborn  person  is 
void,  might  very  well  be  understood  as  laying  down  no 
more,  than  that  such  a  limitation  is  void  because  it  is  too 
remote,  and  not  because  it  is  to  the  unborn  son    of   an 
unborn  son. 

As  Lord  St.  Leonards  points  out,  "  A  limitation  like 
this  is  clearly  void  by  reason  of  its  tendency  to  a  per- 
petuity, independently  of  the  technical  objection  of  its 
being  a  possibility  upon  a  possibility,  which  probably 
means  the  same  thing."  Powers,  p.  393.  If  it  does 
mean  the  same  thing,  a  devise  by  way  of  remainder  to  the 
son  of  an  unborn  son  if  born  within  the  life  of  his 
grandfather,  or  within  twenty-one  years  afterwards,  being 
within  the  limits  of  perpetuity,  would  be  good. 

Mr.    Joshua    Williams   argues   against    the   validity  of  Argument 
such   limitations,  because  no    conveyancer   has  ever  em-  joshiia 
bodied  them  in  a  settlement.     But  the  mere    fact   that  Williams. 
their  validity  is  doubtful,  would  be  sufficient  to  deter  a 
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careful  conveyancer,  much  more  the  Court  of  Chancery, 
from  adopting  them  in  a  settlement.  To  insert  them 
would,  in  fact,  be  to  bring  about  the  decision  of  a  specula- 
tive point  of  law  at  the  expense  of  a  client,  which  is  what 
a  conveyancer  exists  to  prevent.  Again,  there  seems  no 
reason  to  suppose,  that  such  limitations  are  invalid  with 
regard  to  personalty,  to  which  the  doctrine  of  a  possi- 
bility upon  a  possibility  never  had  any  application,  nor 
does  Mr.  Williams  extend  it  to  personalty.  (See  Personal 
Property,  p.  2G8.)  Yet  such  a  settlement  appears  to  be 
no  more  common  in  the  case  of  personalty  than  of  realty. 
And,  indeed,  it  is  doubtful  whether  settlors  or  testators 
desiring  to  tie  up  their  property,  would  prefer  the  limi- 
tations here  discussed  to  those  ordinarily  introduced  into 
settlements,  since  their  effect  would  be,  not  to  tie  up  pro- 
perty one  day  longer  than  can  be  done  by  other  means, 
but  to  favour  more  remote  at  the  expense  of  less  remote 
descendants. 

If,  then,  amid  this  conflict  of  authority,  it  were  possible 
to  consider  the  question  as  one  of  first  impression,  the 
main  arguments  in  favour  of  extending  the  rule  against 
perpetuities  to  remainders,  would  seem  to  be,  in  the  first 
place,  the  advantage  of  one  uniform  rule  as  applicable  to 
every  form  of  limitation,  and  in  the  second  place,  that  it 
would  no  longer  be  necessary  to  put  in  force  the  old 
doctrine  against  a  possibility  upon  a  possibility,  which  is 
at  the  best  of  doubtful  validity. 

It  is  not  unusual  to  find  other  arguments  brought 
forward  in  favour  of  extending  the  rule  of  perpetuity  to 
remainders,  but  it  may  be  doubted  whether  they  are  en- 
titled to  great  weight. 

Lord  St.  Leonards,  in  Cole  v.  Sewell,  4  Dr.  &  War.  1, 
says,  "  It  is  now  perfectly  settled  that  where  a  limitation 
is  to  take  effect  as  a  remainder,  remoteness  is  out  of  the 
question,  for  the  given  remainder  is  either  a  vested  re- 
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mainder,  and  then  it  matters  not  whether  it  ever  vest  in 
possession,  because  the  previous  estate  may  subsist  for 
centuries,  or  for  all  time ;  or  it  is  a  contingent  remainder, 
and  then  by  the  rule  of  law,  unless  the  event  upon  which 
the  contingency  depends  happen,  so  that  the  remainder 
may  vest  eo  instanti  the  preceding  limitation  determines, 
it  can  never  take  effect  at  all,"  p.  28. 

To  this  Mr.  Tudor  replies,  that  this  reasoning  does  not 
apply  when  the  estates  are  equitable,  or  when  there  are 
trustees  to  preserve  contingent  remainders.  Tudor,  Lead- 
ing Cases,  2nd  ed.,  409 ;  3rd  ed.,  473. 

Equitable  estates,  however,  are  not,  properly  speaking, 
remainders  at  all,  but  in  the  nature  of  executory  interests, 
and  as  such  subject  to  the  ordinary  rule  against  perpetuity. 

And,  on  the  other  hand,  it  would  be  difficult  to  frame  a 
limitation  to  trustees  to  preserve  contingent  remainders, 
followed  by  a  limitation  which  should  be  at  once  a  good 
legal  remainder,  and  obnoxious  on  account  of  remoteness. 
The  trustees  could  not  take  a  fee,  nor  could  they  take  a 
determinable  fee,  for  no  remainder  could  then  be  limited. 
Seymors  Case,  10  Co.  95  h. ;  Tudor,  Leading  Cases,  G16. 
They  must,  therefore,  either  take  in  tail  or  for  life.  No 
doubt,  in  the  former  case,  property  might  frequently  be 
tied  up  for  a  very  considerable  time,  since  the  trustees 
would  have  no  motive  for  barring  their  estate  tail;  but 
even  if  they  did  not,  the  remainder  might  still  fail  by 
failure  of  issue  of  the  trustees  at  any  time  before  the  re- 
mainder could  take  effect.  See  Daivhhis  v.  Lord  Penrliyn, 
4  App.  C.  51,  60. 

Of  course,  if  the  trustees  take  for  life  only,  since  the 
legal  remainder  must  take  effect  within  lives  in  being  or 
not  at  all,  there  could  be  no  objection  on  the  score  of 
remoteness. 

An  equitable  contingent  remainder,  which  may  not  take  Equitable 
effect  within  the  limits  of  perpetuity,  will  not  become  valid  ''^°'^'°^^'"- 


Possible  But  possible  and  not  actual  events  are  to  be  considered, 

events  are  ^nd,  therefore,  if  at  the  testator's  death  a  gift  might  pos- 
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if  the  contingency  happens  during  the  subsistence  of  the 

particular  estate.     For  instance,  a  devise  to  trustees  on 

trust  for  A.  for  life  and  then  for  the  first  son  of  B.  Avho 

attains   twenty-five   is  void,  though  a  son  of  B.  attains 

twenty-five  in  A.'s  lifetime.  In  re  Finch;  Abhiss  Y.Burney, 

28  W.  K  903  ;  29  W.  R  449. 

The  rule  is      In  applying  the  rule  against  perpetuities,  the  state  of 

plied  to  the  things  existing  at  the  testator's  death,  and  not  at  the  date 

tSngs°^      of  the  will,  is  to  be  looked  at.     Vanderplank  v.  King, 

existing  at  3  Ha.  17;  Ccittlin  v.  Brown,  11  Ha.  882 ;  Peard  v.  Keke- 

the  testa- 
tor's death,  wich,  15  B.  173. 

Possible 
not  actual 
events  are 

sidered"'^'  ^'^^^J  ^'^^^  have  vested  within  the  projjer  time,  it  will  not 

be  good,  because,  as  a  matter  of  fact,  it  did  so  vest.    Lord 

Dungannon  v.  Smith,  12  CI.  &  F.  546;  see  In  re  Roberts; 

Repington  v.  Roberts,  50  L.  J.  Ch.  265. 

That  a  The  fact  that  a  woman  is  past  the  age  of  child-bearing 

past  child-  ^t  the  date  of  the  will  or  death,  is  not  to  be  considered, 

bearing        ^  ^     cliance  of  such  a  woman  having  children  is  a 

may  have  ^ 

children  is  possible  event  for  the  purposes  of  determining  whether  a 

a  possible  ■       n  •  t  a      -n 

event         gift  is  void  for  perpetuity  or  not.     Jee  v.  Audlcy,  1  Cox, 
rule.'"^     ^  ^^24  ;   In   re  Sayer's  Trusts,  6  Eq.   319 ;  see   Cooper  v. 

Laroche,  43  L.  T.  N.  S.  794  ;  29  W.  R.  438. 
Gift  tend-        Any  gift  not  being  charitable,  the  object  of  which  is  to 
up°pro-       tie   up  property  for  an   indefinite  time,  is  void ;  as,  for 
perty  for     Jngtance,  a  devise  of  land  to  the  trustees  of  the  Penzance 

an  in-  ' 

definite       Library,  to  hold  to  them  and  their  successors  for  ever,  for 

void  the  maintenance   and   support  of  the  library.    Came  v. 

Long,  2  D.  F.  &  J.  75 ;  Thompson  v.  ShaJcespear,  1  D.  F, 

&  J.  399 ;  Neo  v.  l^eo,  L.  R.  6  P.  C.  381  ;  In  re  Clark's 

Trust,  1  Ch.  D.  497 ;  Re  Button,  4  Ex.  D.  54. 

So,  too,  a  restriction  upon  alienation  beyond  lives  in 
being  and  twenty-one  years  after,  is  bad.  Armitage  v. 
Ooates,  35  B.  1  ;  In  re  Teague's  Settlement,  10  Eq.  564 ; 
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In  re  Gimninghamc's  Settlement,  11  Eq.  324  ;  In  re 
Michael's  Trusts,  46  L.  J.  Ch.  651. 

It  has  been  su^srested  that  a  restraint  npon  anticipation  Restraint 
in  the  case  of  a  married  woman  ought  to  be  treated  as  an  anticipa- 
cxception  to  the  rule  against  perpetuity,  as  the  object  of  ^°°- 
the  restraint  is  to  preserve  for  the  married  woman  the 
beneficial  enjoyment  of  her  property.  In  re  Ridley ;  Buck- 
ton  V.  Hay,  11  Ch.  D.  645. 

A  direction  that  lands  devised  by  the  testator  shall  be  Direction 

.  J    •     ^°  lease  for 

leased  for  ever  at  an  undervalue  to  his  wives  kmdred  is  ever  at  low 

void.   A.-G.  V.  Greenhill,  33  B.  193  ;  see,  too,  Hope  v.  Cor-  "■"'*• 

poration  of  Gloucester,  7  D.  M.  &  G.  647;  Pollock  v.  Booth, 

I.  R.  9  Eq.  229,  607. 

So,  too,  a  direction  not  to  raise  the  rent  of  lands  devised  Direction 

not  to 

is  invalid.     A.-G.  v.  Catherine  Hail,  Jac.  381.  raise  rents. 

It  is  clear  that  a  devise  of  property  to  a  named  person  to  Devise 

•  1        c^        T)       7  upon  re- 

take effect  upon  a  remote  event  is  void,     hee  Bankes  v.  mote 

Holme,   1   Russ.   394^/?.;  Lewis  v.   Templer,  33  B.  625;^^^^*- 

Commissioners  of  Donations  v.  Be  Clifford,  1  Dr.  &  War. 

245,  254. 

Where  a  lease  for  fifty-four  years  was  bequeathed  for 
life  with  remainders,  followed  by  a  direction  upon  the 
expiration  of  the  lease  to  convey  freeholds  of  the  testator 
upon  the  same  trusts,  it  was  held  that  the  direction  was 
not  void  for  perpetuity.     Wood  v.  Drew,  33  B.  610. 

No  questions  with  regard  to  remoteness  can  arise  on  Whether 

limitations  subsequent  to  an  estate  tail,  provided  the  sub-  subsequent 

sequent  limitations  must  take  effect,  either  during  the  ^^^^^^  ^^.^ 

existence  of  the  estate  tail  or  at  the  moment  of  its  deter-  can  be  too 

remote. 

mination.  Cole  v.  Seioell,  4  Dr.  &  War.  1  ;  2  H.  L.  186  ; 
Doe  d.  Winter  v.  Permtt,  9  CI.  &  F.  606  ;  Heasman  v. 
Pearse,  7  Ch.  275. 

The  foundation  of  this  rule  is,  that  if  the  subsequent  The  test  is 
limitations  are  such,  that  they  must  take   enect  during  must  be 
the  existence  of  the  estate  tail,  or  at  the  momeiit  of  its  j^f^^'^j^g^  ^^ 
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they  sub-  dotcnniiiation,  or  not  at  all,  they  are  always  barrable, 
and  therefore  do  not  tend  to  restrain  the  free  disposal  of 
property. 

And  the  converse  follows,  that,  if  the  subsequent  limi- 
tations are  not  always  barrable,  they  will  be  subject  to 
the  rules  of  remoteness.  The  rule  is  sometimes  laid  down 
absolutely,  that  no  limitations  after  estates  tail  are  too 
remote,  but  it  can  only  be  accepted  with  the  qualification 
above  laid  down.  Otherwise,  by  means  of  limitations  of 
equitable  remainders  which  do  not  fail  by  failure  of  the 
prior  estates,  and  are  not  barrable  after  the  estate  tail  has 
determined,  property  might  possibly  be  tied  up  for  an 
almost  indefinite  time. 

There  seems  to  be  no  express  decision  on  the  point,  but 

the  rule  as  above  laid  down  is  involved  in  the  decisions  in 

Lady  Lanesborough  v.  Fox,  Ca.  temp.  Talbot,  262;  Tregon- 

well  V.  Sgdenham,  3  Dow.  194. 

The  trusts       Where  interests  are  precedent  to  estates  tail,  they  are, 

prewdent    of  course,  iiot  barrable,  and  the  ordinary  rules  of  perpetuity 

to  an  estate  .^ppiy.     Therefore,  where  a  term  precedent  to  estates  tail 

tail  may  be     ^^  ^   ''  ■•■ 

void  for      is  limited  to  trustees,  upon  trusts  which  are  too  remote, 

ness.  the  trusts  are  void.     Case  v.  Drosier,  2  Kee.  764  ;  5  M.  & 

Cr.  246. 

And  where  the  term  is  precedent  this  will  be  the  case, 
even  though  the    event   in   which  the    trusts  are    to  bo 
executed    would    become    impossible   if   the    subsequent 
estates  tail  were  barred.     Sykcs  v.  Sykes,  13  Eq.  56. 
Concur-  Similarly,  powers  not   strictly   precedent  to,  but  con- 

rent  terms,  ^^^.^.g^-^j.  -yy^th,  an  estate  tail,  for  instance,  powers  to  ac- 
cumulate, during  the  minorities  of  any  persons  entitled 
under  the  limitations  of  the  will,  whether  the  accumula- 
tions are  expressly  carried  over  or  not,  or  to  enter  and 
manage  the  property,  arc  void.  Marshall  v.  Holloway, 
2  Sw.  432;  Lord  Southampton  v.  Marquis  of  Hertford, 
2   V.  &   B.  54;    Brou'nc    v.   Stoughton,    14   Sim.   369; 
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Turvln  v.  Feiuconie,  3  K.  &  J.  16;  Floyer  v.  Banks, 
8  Eq.  114. 

But  a  trust  for  accumulation  for  the  purpose  of  paying  Tnist  for 
off  debts  or  incumbrance?  upon  the  estate  of  the  testator  tron^to^nay 
is  valid.     Lord  Southampton  v.  Marquis  oj  Hertford,  2  ^^^^^  ^* 
V.  &  B.  54,  65  ;  Bateman  v.  Hotchkln,  10  B.  426  ;  Briggs 
V.  Fayl  of  O.rford,  1  D.  M.  &  G.  363. 

And  a  direction  to  accumulate  a  fund  till  it  reaches  a  Adirection 
certain  amount,  and  then  to  apply  it  for  the  benefit  of  late  till  a 
certain  named  persons  for  their  lives,  and  the  life  of  the  readies 
survivor,  is  not  void  for  perpetuity,  if  the  fund,  whether  it  certain 

sum. 

Jias  reached  the  amount  directed  or  not,  is  to  be  divided  at 
the  death  of  the  survivor.  Oddie  v.  Brown,  4  Do  G.  & 
J.  179. 

No  doubt  powers  of  sale  and  leasing  would  be  void,  if  Power  of 
the  testator  clearly  shows  that  he  intended  them  to  subsist,  leasing, 
or  to  arise  beyond  the  limits  of  perpetuity :  see  Ware  v. 
PvlkUl,  11  Ves.  257 ;  Hah  v.  Pevj,  25  B.  335. 

But  powers  of  sale,  whether  collateral  or  subsequent, 
though  given  in  general  terms  in  a  settlement  containing 
limitations  for  life,  with  remainders  in  fee  or  in  tail,  with 
an  ultimate  remainder  in  fee,  are  good,  because  the  i^ower 
is  spent  as  soon  as  the  object  of  the  settlement  is  at  an 
end  by  the  absolute  interest  vesting  in  possession,  Biddle 
V.  Perhvas,  4  Sim.  135 ;  Nelson  v.  Callovj,  15  Sim.  353 ; 
Waring  v.  Coventry,  1  M.  &  K.  240 ;  Lantshery  v.  Collier, 
2  K.  &  J.  709 ;    Taite  v.  Swinstead,  26  B.  525. 

The   vesting   of  property   may  be  postponed   for   any  Gift  to 
length  of  time,  provided  it  must  ultimately  vest,  if  at  all,  ^*ho°must 
in  persons  born  at  the  death  of  the  testator,  and  livinsf  at  belivingat 

^     .  ...  .  *=  the  testa- 

the  time  of  vesting,  since  in  such  a  case    it    must    vest  tor's  death 
absolutely  within  lives  in  being.     Lachlan  v.  Reynolds,  9  time' of 

Ha.  796.  vesting 

cannot  be 

But  the  gift  is  void  for  perpetuity,  though  it  must  vest  tooremotc 
in  persons  born  within  lives  in  being  at  the  testator's 

F  F 
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death,  and  living  when  the  event  happens,  if  it  may  not 
so  vest  within  lives  in  being  and  twenty-one  years  after- 
wards. Jee  V.  Audley,  1  Cox,  324  ;  see  Garland  v.  Brown, 
10  L.  T.  N.  S.  292. 

Avern  v.         It  has  been  held,  that  in  a  gift  to  A.  and  B.  for  life,  re- 
Lloijd.  ... 

mamder  to  their  issue  for  life,  and  after  the  decease  of  the 

survivor  to  the  executors  and  administrators  of  the  survivor 
of  A.  and  B.  or  their  issue,  who  should  happen  to  be  such 
survivor,  the  last  remainder  is  not  void  for  perpetuity. 
Avern  v.  Lloyd,  5  Eq.  383. 

It  seems  clear  that  if  the  gift  in  remainder  were  con- 
strued to  be  to  such  one  of  the  class  composed  of  A.  and  B., 
and  the  issue  living  at  their  respective  deaths,  as  should 
be  the  longest  liver,  it  would  be  void  for  remoteness,  since, 
though  the  class  to  take  would  be  fixed  within  lives  in 
being,  the  absolute  vesting  might  be  postponed  till  the 
death  of  all  the  issue  but  one. 

On  the  other  hand,  if  the  gift  could  be  construed  to  be 

to  the  issue  living  at  the  death  of  A.  and  B.,  or  to  the 

survivor  of  A.  and  B.,  if  there  are  no  issue  to  take,  it 

would  be  good,  since  it  must  vest  absolutely  on  the  death 

of  A.  and  B.     But  the  case  is  doubtful.     See  Stuart  v. 

Cockerell,  7  Eq.  363. 

Gift  for  life      A   limitation   for   life   to   the   unborn    children    of    a 

children  of  tenant  for   life    is   good.      Avern  v.  Lloyd,  5  Eq,  383 ; 

forTifTis    ^^^^'^^  ^'  Cockerell,  7  Eq.  363  ;  see  5  Ch.  713  ;  Hampton 

good.         V.  Holmian,  5  Ch.  D.  183,  overruling  Hayes  v.  Hayes,  4 

Buss.  311. 
Cross  limi-      There  appears  to  be  no  doubt  that  cross  limitations  for 
between      lif^  between  unborn  tenants  for  life  would  be  valid,  and 
unborn       moreover,  that  limitations  for  life  to  successive  generations 

tenants  '  ® 

for  life.  to  come  into  being  within  the  bounds  of  perpetuity  are 
also  valid.  Ashley  v.  Ashley,  6  Sim.  358 ;  Gadell  v. 
Palmer,  1  01.  &  F.  372 ;  see,  however,  Stuart  v.  Cockerell, 
7  Eq.  363,  p.  370. 
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Upon  the  same  principle  a  limitation  to  the  unborn 
children  of  a  tenant  for  life,  and  the  survivors  and  survivor 
of  them,  during  the  life  of  the  longest  liver,  would  be 
good,  since  the  persons  in  whom  the  fee  must  vest,  i.e.,  all 
the  children  of  the  tenant  for  life,  and  the  heir  at  law, 
would  be  ascertained  at  the  death  of  the  tenant  for  life. 
Gooch  V.  Gooch,  14  B.  5G5 ;  3  1).  M.  &  G.  36G. 

If,  however,  the  limitation  is  not  simply  to  the  survivors  Substitu- 
of  the  tenants  for  life,  but  to  the  survivors  if  there  is  no  iggue. 
issue  of  the  tenant  for  life  dying,  and  if  there  is  issue,  then 
to  the  issue,  the  limitations  over  are  bad.     Gooch  v.  Gooch, 
14  B.  565 ;  3  D.  M.  &  G.  366,  384. 

Possibly,  a  gift  over  in  certain  events  of  the  life  interest  Remote 
of  an  unborn  tenant  for  life  would  be  void  for  remotene.ss.  of  life 
See  Hodgson  v.  Halfovd,  11  Ch.  D.  959.  ^''^''''*- 

After  life  interests  to  unborn  persons,  the  absolute  Remain - 
interest  can  be  given  to  persons  either  living  at  the  death  life'inte- 
of  the  testator  or    ascertained  within  the  limits  of  per-  ^®®*^  °^ 

^  unborn 

petuity.     Evans  v.  Wcdker,  3  Ch.  D.  211.  persons. 

But  the  absolute  interest  cannot  be  limited  to  a  person. 
who  maynot  be  ascertained  within  lives  in  being  and  twenty- 
one  years  afterwards.  For  instance,  after  life  interests  to 
unborn  children  a  limitation  to  the  eldest  grandchild 
living  at  the  determination  of  the  life  estates,  or  a  limita- 
tion to  the  survivor  of  the  tenants  for  life,  would  be  void. 
Gooch  V.  Gooch,  3  D.  M.  &  G.  366  ;  Garland  v.  Brown,  10 
L.  T.  N.  S.  292. 

Limitations  following  upon  limitations  void  for  perpe-  Limita- 
tuity  are  themselves  void,  whether  within  the  line  of  per-  pendent 
petuity  or  not.     Procter  v.  Bishop  of  Bath  and  Wells,  2  ^.^y,"^'^ 

1-  -J  L       ^  '        limitations 

H.  Bl.  358 ;  Brudenell  v.  Elvses,  1  East,  442 ;  Beard  v.  are  thein- 

SGI  VGS  VOlQ 

Westcott,  5  Taunt.  393;  5  B.  &  Aid.  801;  T.  &  R.  25; 
Thatcher's  Trust,  26  B.  365. 

On  the  other  hand,  where  the  limitations  are  not  sub-  Alternate 

.  contin- 

sequent  but  alternative,  one  of  them  bemg  valid  and  the  gent  limi- 

r  r  2  *^*'°"'- 
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other  too  remote,  effect  will  be  given  to  the  valid  alterna- 
tive, if  the  events  on  which  it  is  limited  occur.     Longhead 
V.  PAcZ/xs,  2  W.  Bl.  704  ;  Crompe  v.  Barroiv,  4  Ves.  G81  ; 
AfonT/penny  v.  Bering,  2  J).  M.  &  G.  145  ;  Doe  v.  Challis, 
18  Q.  B.  244;  7  H.  L.  531 ;  Hodgson  v.  Ilalford,  11  Ch.  D. 
959  ;  Miles  v.  Harford,  12  Ch.  D.  691,  703. 
Gift  to  a         Where  there  is  a  gift  to  a  class,  any  members  of  which 
ascer-         ^^^^y  have  to  be  ascertained  beyond  the  limits  of  perpe- 
iT^^^  1  th   ^"^^y — f°^*  instance,  to  the  children  of  a  living  person  who 
limits  of     shall  attain  twenty-five — the  whole  gift  is  void.     Leake  v. 

perpetuity 

is  void.  Robinson,  2  Mer.  363;  Boughton  v.  Boughton,  1  H.  L.  406; 
Merlin  v.  Blagrave,  25  B.  125  ;  Stuart  v.  Cockercll,  7  Eq. 
363 ;  5  Ch.  713  ;  Patching  v.  Bamett,  49  L.  J.  Ch.  Q6o. 

Similarly,  where  there  is  a  gift  after  the  death  of  an 
unborn  tenant  for  life  to  the  children  and  gxandchildren  of 
a  living  person,  the  gift  is  void  for  remoteness,  the  children 
and  grandchildren  being  intended  to  form  one  class. 
Stuart  V.  Cocherell,  7  Eq.  363 ;  5  Ch.  713. 

But  if  the  remoter  issue  are  to  take  substitutionally,  the 
eift  to  the  original  class  will  be  good,  thonoh  the  substitu- 
tional  gifts  may  be  void  for  remoteness.  Baldwin  v. 
Rogers,  3  D.  M.  &  G.  649 ;  PacJcer  v.  Scott,  33  B.  511. 

Whether  a      The  rule  against  perpetuity  applies  where  the  gift  is  to 

gift  to  an 

individual  a  remote  class,  and  a  named  person  as  tenants  in  common, 
mote^ class  ^^®  shares  not  being  ascertainable  within  the  pro^Jer  limits, 
is  void.       Porter  v.  Fox,  6  Sim.  485. 

Perhaps,  however,  it  would  not  apply  to  a  similar  gift  in 

joint  tenancy.     1  Jarman,  252. 

If  by  the  application  of  the  rules  for  ascertairiing  the 

class  the  class  must  be  finally  ascertained  within  the  limits 

of  perpetuity,  the  gift  is  good.     PicJcen  v.  Matthews,  10 

Ch.  D.  264. 
Distinction      Where  particular  sums  are  given  to  each  of  the  members 
"liiotl     ^^  ^  class,  the  gift  is  good  as  to  those  members  Avho  are 
fund  to  a    within  the  limits   of  perj)etuity.      Starrs  v.  Beahovj,  2 
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U.  &  K.  4G:  3  D.  M.  &  a  800;  Wilkinsou  v.  Duncan,  30  df  s  ami 

^  gift  of  a 

13.  111.  sum  to  each 

This  principle  has  been  extended  to  cases  Avhere,  though  a  class, 
the  ffift  is  in  terras  to  a  class,  the  effect  of  it  is  to  give  Cases  _   _ 

_  ....      where  it  is 

definite  sums,  ascertained  at  the  determination  of  lives  m  possible  to 
being,  to  each  of  several  classes,  some  of  which  are  within  andremote 
and  some  without  the  line  of  perpetuity  ;  for  instance,  if  shares, 
the  gift  is  to  A.  for  life,  remainder  to  A.'s  children  for  life, 
and  the  share  of  each  child  to  go  to  his  children,  since  the 
share  of  each  of  A.'s  children  is  ascertained  at  A.'s  death, 
the  effect  is  to  give  a  definite  sum  to  each  group  of  A.'s 
grandchildren,  and  the  gift  is  good  as  regards  those  grand- 
children whose  parents  were  born  in  the  testator's  lifetime. 
Griffith.  V.  Pownall,  13  Sim.   393;  Cattlin  v.  Brown,  11 
Ha.  372  ;  Knapping  v.  Tomlinson,  12  W.  R.  784;  10  Jur. 
N.  S.  626. 

And  the  principle  is  the  same,  where  the  gift  is  to  A. 
for  life,  then  to  A.'s  children  living  at  his  death,  who  should 
attain  twenty-one,  the  share  of  each  daughter  to  be  settled 
on  her  for  life,  remainder  to  her  children.  In  such  a  case 
the  direction  to  settle  was  held  good  with  regard  to  a  child 
of  A.  in  esse  at  the  testator's  death.  Wilson  v.  Wilson,  4 
Jur.  N.  S.  1076;  28  L.  J.  Ch.  95;  Herbert  v.  Webster,  15 
Ch.  D.  610. 

And,  apparently,  if  the  gift  were  directly  to  the  grand- 
children instead  of  through  the  direction  to  settle,  the  con- 
struction would  be  the  sanie.  Greenwood  v.  Roberts,  15 
B.  92,  which  at  first  sight  appears  to  decide  the  contrary, 
is  explained  by  the  M.  R.,  in  Webster  v.  Boddington,  26  B. 
128,  to  have  been  decided  on  a  different  principle.  Whether 
the  principle  was  rightly  applied,  queer e. 

But  if  the  share  given  to  grandchildren  is  contingent 
upon  events,  which  may  happen  beyond  the  limits  of  per- 
petuity, and  the  share  may  never  become  vested,  in  which 
event  the  shares  taken  by  the  other  stirpes  would  be  in- 
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creased,  then  the  shares  of  each  stivps  would  not  be  ascer- 
tainable within  the  proper  limits,  and  the  whole  will  fail ; 
for  instance,  if  the  gift  is  to  A.  for  life,  then  to  the  children 
of  A.,  and  the  children  of  such  children  who  attain  twenty- 
one,  the  children  to  take  a  parent's  share.     Webster  v. 
Boddington,  26  B.  128  ;  Seaman  v.   Wood,  22  B.  591 ; 
Smith  V.  Smith,  5  Ch.  342 ;  Rale  v.  Hale,  3  Ch.  D.  643 ; 
Bentinck  v.  Duke  of  Portland,  7  Ch.  D.  693 ;  Pearks  v. 
Moseley,  5  App.  C.  714;  see  Salmon  v.  Salmon,  29  B.  27. 
Gift  to  a         "Where  there  is  a  gift  to  a  person  by  some  particular 
satisfying  a  description,  the  gift  will  be  void,  unless  it  is  clear  that  there 
particular^  must  be  somo  person  answering  the  description  within  the 
is  void  tin-  limits  of  perpetuity.     Thus,  a  trust  to  convey  to  such  person 

less  there  r        ^         •  ^     • 

must  be  as  lor  the  time  being  would  take  by  descent  as  heir  male 
person  ^^  ^^^®  body  of  the  testator's  grandson,  when  some  such 
within  the  person  should  attain  the  age  of  twenty-one,  is  void.  Lord 
perpetuity.  Dungannou  V.  Smith,  12  CI.  &  F.  546  ;  Ihbetson  v.  Ibbetson, 

10  Sim.  495;  5  M.  &  Cr.  26 ;  Wainman  v.  Field,  Kay,  507 ; 

Patching  v.  Barnett,  28  W.  E.  886. 
Efifect  of         How  far  the  words,  "as  far  as  the  rules  of  law  and  equity 
"asTar  a's  permit,"  would  restrain  the  gift  to  such  persons  as  satisfy 
the  rules  of  ^]^q  description  within  the  limits  of  perpetuity,  seems  not 
equity  per-  clearly  settled. 

Tollemache  Where  there  was  a  gift  to  the  person  who  should  from 
y.The  Earl  ^jjj^g  ^q  i[-,^q  j-^g  JjQxd  Vere,  it  being-  the  testator's  will  that 

of  Coven-  ^ 

try.  the  goods  should  be  held  with  the  title  of  the  family,  as 

far  as  the  rules  of  law  and  equity  permit,  the  gift  was  held 
void  for  perpetuity.  But  there  the  qualification  was  not 
in  the  original  gift,  and  the  trust  not  being  executory,  it 
may  be  said,  the  expression  of  what  the  testator  meant  to 
do  was  not  sufficient  to  override  his  express  words  of  gift. 
Tollemache  v.  Earl  of  Coventry,  2  CI.  &  F.  611;  8  Bl.  N.  S. 
547.     See  12  CI.  &  F.  555,  note. 

But  in  that  case  there  seems  to  be  the  authority  of  V.-C. 
Leach,  Lord  Eldon,  and  Lord  Lyndhurst,  against  that  of 
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Lord  Brougham,  and  qncere,  whether  the  decision  is  not 
wrong.  See,  too,  per  Lord  St.  Leonards,  in  Kcr  v.  Lord 
Dungannon,  1  Dr.  &  War.  536;  and  sec  Mackworth  v. 
Hinxman,  2  Kee.  Go 8. 

But  it  seems,  a  trust  of  chattels  for  the  person  or  persons 
who  should,  for  the  time  being,  be  in  actual  possession  of 
certain  settled  estates,  to  the  end  that  such  chattels  may 
go  along  with  the  same  estates,  "so  far  as  the  rules  of  law  or 
equity  will  permit,"  but  so  that  they  shall  not  vest  in  any 
person  becoming  entitled  to  the  estates  for  an  estate  of 
inheritance,  unless  he  attain  twenty-one,  would  be  good, 
though  in  the  absence  of  those  words  it  would  be  bad. 
Harrington  v.  Harrington,  L.  R.  5  H.  L.  87. 

On  the  effect  of  the  words,  "  as  far  as  the  law  allows," 
see  Pownall  v.  Graham,  33  B.  242. 

Where  personalty  is  given  upon  the  trusts  of  real  estate.  Direction 
which  has  been  settled  upon  living  persons  for  life,  remainder  personalty 

to  their  sons  in  tail,  and  there  is  a  direction  that  the  per-  Jf  T*  *° 

'  1         vest  m  a 

sonalty  is  not  to  vest  in  any  tenant  in  tail  who  dies  under  tenant  in 

tail  dying 

twenty-one,  the  clause  is  not  void  for  remoteness,  but  refers  imder  21 
only  to  tenants  in  tail  by  purchase,  since  none  but  tenants 
in  tail  by  purchase  can  be  said  to  take  personalty  under 
the  will,  personalty  not  being  descendible.  Christie  v. 
Gosling,  L.  R.  1  H.  L.  279  ;  Martelli  v.  Holloivay,  L.  R. 
5  H.  L.  532. 

In  such  a  case,  in  the  event  of  a  tenant  in  tail  by  pur- 
chase dying  under  twenty-one,  leaving  issue,  the  realty  and 
personalty  would  become  severed,  since  the  realty  would 
go  to  the  issue,  and  the  personalty  to  the  next  tenant  in 
tail  by  purchase.  But  if  the  disposition  of  the  personal 
estate  contains  or  involves  any  trust  for  a  tenant  in  tail 
who  takes  real  estate  by  descent,  the  term  tenant  in  tail 
could  not  be  limited  to  tenants  in  tail  by  purchase.  See 
per  Lord  Westbury,  1  D.  J.  &  S.  1 ;  Htbetson  v.  Ibhetson, 
10  Sim.  495 ;  5  M.  &  Cr.  26 ;  Ferrand  v.  Wilsooi,  4  Ha.  344. 
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JScTsed  ^  power,  though  authorising  an  appointment  which 
^yithin  the  would  be  void  for  perpetuity,  is  vaHd  if  the  appointment 

limits  of.-,.,.  T      .  -V 

perpetuity  1^  ^©pt  withm  the  proper  limits.  Slark  v.  Lahijns,  10  Ch.  35. 
Distin  "  ^^^  *^^  ^^^®  ^^  powers  of  appointment  to  particular  classes 

tion  as  of  persous,  and  of  general  powers  to  appoint  by  will  vested 
perpetuity  ^^  ^  tenant  for  life,  the  person  to  whom  the  appointment  is 
glnerS"  "^^^®  ^^^^*  ^^^®  ^®®^  Capable  of  taking  under  the  instru- 
and  special  ment  Creating  the  power.  In  re  Powell's  Trust.^,  30 
''''-''''■      L.J.Ch.l88. 

Where  the  power  is  a  general  power  to  appoint  by  deed 

or  will,  the  appointees  need  only  be  capable  of  taking  under 

the  instrument  exercising  the  power. 
Special  Thus,  where   a   marriage  settlement  gave  a  power  to 

power.  •     X   X         1   -IJ  r-      ^ 

appoint  to  children  of  the  marriage,  an  appointment  to  a 
son  for  life,  with  remainder  to  such  persons  as  he  should 
by  will  appoint,  was  held  void  as  to  the  remainder. 
WoUaston  v.  Kiiiff,  8  Eq.  165 ;  In  re  Brown  &  Sibly,  3 
Ch.  D.  156;  Hodgson  v.  Hal  ford,  11  Ch.  D.  959. 

So  a  power  in  a  settlement  to  appoint  to  children  cannot 

be  exercised  by  an  appointment  to  take  effect  upon  the 

marriage  of  an  unmarried  child.     Morgan  v.  Gronow,  16 

Eq.  1. 

Invalid  re-      When  a  power  is  well  executed,  but  a  restraint  upon 

strictions  x*    •       x*         •     • 

rejected,  anticipation  IS  imposed  upon  the  enjoyment,  which  is  void 
for  remoteness,  the  restraint  will  be  rejected.  Fry  v.  Cap- 
per, Ka}^,  163;  Teagues  Settlement,  10  Eq.  564;  Cunyng- 
hame's  Settlement,  11  Eq.  324;  see  ante,  p.  431. 

And  when  there  is  an  absolute  gift,  subsequent  qualifi- 
cations of  the  gift  which  are  void  for  remoteness  will  be 
rejected.  Carver  v.  Boivles,  2  K.  &  M.  306  ;  Ring  v. 
Hardwkl;  2  B.  352. 
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The  Cy  Pp.es  Doctrine. 

Ill  luany  cases  limitations  of  real  estate,  in  theinselvcs 
V'jid  for  perpetuit}^,  have  been  made  good  by  the  applica- 
tion of  the  so-called  doctrine  of  cy  pr^s. 

This  doctrine  is  a  rule  of  construction,  and  applies  not  Cy  in-h 
merely  to   executory  trusts.     Monypenny   v.  Bering,  16  a  rule  of 
M.  &  W.  418 ;  Parjift  v.  Hemher,  4  Eq.  443  ;  Hampton  v.  JJf^'*'""''- 
Holman,  5  Ch.  D.  183. 

It  also  applies  to  the  execution  of  a  power  by  will. 
Line  v.  Hall,  43  L.  J.  Ch.  107. 

1.  Where   a   testator  has   devised  lands  in    a   manner  Parent 
transgressing  the  limits  of  perpetuity,  and  the  Court  can,  an  estate 
by  giving  estates  tail  to  any  of  the  devisees,  carry  the  pro-  )^^  ^2^*^^® 
perty  in  the  precise  course  marked  out  by  the  testator,  ^viii  be  to 
supposmg  the   estates   left  to  themselves,  it  will  do  so.  property  in 
Hwmherston  v.  Humhersfon,  1  P.  Wms.  332 ;  Momjpenny  ^arkX*" 
V.  Bering,  16  M.  &  W.  418  ;  Parfitt  v.  Hemher,  4  Eq.  443.  °^t  by  the 

Thus  a  limitation  to  an  unborn  person  for  life,  remainder 
to  his  children  successively  in  tail,  will  give  the  unborn 
person  an  estate  tail ;  cases  supra. 

And  the  doctrine  may  be  applied  to  some  of  a  class,  and  Doctrine 
not  to  others ;  as  well  as   to   a  portion  of  the  property  gome  meiu- 
included  in  a  devise,  and  not  to  the  rest.     Vanderjjlank  ^?^^  °^  ^ 
V.  King,  3  Ha.  1 ;  Line  v.  Hall,  22  W.  R.  124  ;  43  L.  J.  part  of  the 

n^     1 A^  property 

Ch.  10/.  devised. 

2.  And  where,  by  giving  an  estate  tail  to  the  parent,  all  The 
the  objects  intended  to  be  benefited  by  the  testator  would  applies 
be  included,  this  construction  will  be  adopted,  although  the  ^^^If^  *^^ 
children  were  meant  to  take  jointly  in  tail  as  purchasers,  meant 
Pitt  V,  Jackson,  2  B.  C.  C.  51,  cit.  2  Ves.  jun.  349 ;  Van-  jointly  in 
derplank  v.  King,  3  Ha.  1 ;  Williams  v.  Teale,  6  ib.  239.    *'''^- 

3.  The  doctrine  will,  however,  not  be  applied  where  the  Limits  of 
result  would  be  to  carry  the  estate  to  persons  not  intended  trine. 
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to  be  benefited  by  the  testator.     Monypenny  v.  Dering,  IG 

M.  &  W.  418  ;  7  Ha.  568  ;  2  D.  M.  &  G.  174. 

Whether         4.  It  has  sometimes  been  said  that  the  cy  prhs  doctrine 

where  the  doos   not   apply  where   the   only  intention   is   to   create 

b  tcTcreate  successive  life  estates  for  ever,  but  the  point  is  not  covered 

life  estates  \yj  authority.     It  is  clear  that  the  doctrine  will  not  apply 

where  the  intention  is  only  to  create  a  limited  number  of 

life  estates  on  the  principle  already  stated.     Seaward  v. 

Willoch,  5  East,  198. 

Nor  will  it  apply  where  successive  terms  of  years, 
determinable  on  the  death  of  the  devisee,  are  given, 
Somerville  v.  Lethhridge,  6  T.  K.  213 ;  Beard  v.  Westcotf, 
0  B.  &  Aid.  81 ;   T.  &  R.  25. 

On  the  other  hand,  it  is  clear  that  where  an  estate  tail 
is  given  by  the  force  of  the  limitation  itself,  words  indi- 
cating that  the  successive  interests  are  to  be  for  life  will 
be  rejected,  whether  the  estate  tail  is  given  by  direct 
words:  Doe  d.  Elton  v.  Stenlake,  12  East,  515;  Eeece  v. 
Steel,  2  Sim.  233 ;  Hugo  v.  Williams,  14  Eq.  225  ;  Fors- 
hrook  V.  Forshrook,  3  Ch.  93  ;  or  by  the  effect  of  a  gift 
over  in  default  of  issue :  Mortimer  v.  West,  2  Sim.  274 ; 
Woollen  V.  Andrews,  2  Bing.  126 ;  Brooke  v.  Turner,  2 
Bing.  N.  C.  422  ;  Farfitt  v.  Hemher,  4  Eq.  443. 

On  the  whole,  there  seems  to  be  no  reason  why  the 
same  construction  should  not  apply  where  the  testator 
attempts  to  create  life  estates  for  ever.     See  j;er  Sir  J. 
Bolt,  in  Forshrook  v.  Forshrook,  3  Ch.  p.  99,  and  Parjitt 
V.  Hemher,  4  Eq.  443,  where  no  stress  was  laid  on  the  gift 
in  default  of  issue.     And  on  this  ground  only  Woollen  v. 
Andreivs  and  Mortimer  v.  West,  where  the  gift  over  was- 
not  on  an  indefinite  failure  of  issue,  can  be  held  satis- 
factory.    See  Hampton  v.  Holman,  5  Ch.  D.  183. 
It  does  not      5.  The  cy  pres  construction  does  not  apply  where  the 
\vhere  the  ©states  are  limited  to  children  of  unborn  persons  in  fee.  Bris- 
chUdren     fgyj  y  Warde,  2  Yes.  iun.  336 ;  Hale  v.  Few,  25  B.  335. 

take  in  fee.  "^ 


ACCUMULATION.  443 

The  doctrine  does  not  apply  to  personalty  nor  to  a  It  does  not 
mixed  fund.  Routledge  v.  Dorril,  2  Ves.  jun.  8G5 ;  personalty 
BougUon  v.  James,  1  Coll.  44 ;  1  H.  L.  406. 

Where  a  parent  having  power  to  appoint  to  sons  in  tail 
appoints  to  them  for  life  with  remainders  in  tail,  and  puts 
them  to  their  election  between  benefits  given  by  the  will 
and  their  rights  in  default  of  appointment,  the  doctrine  of 
cy  pres  has  no  application.  In  re  Denncbys  Estate,  17 
Ir.  Ch.  97. 


Accumulation. 
A  trust  for  accumulation  beyond  the  limits  of  perpetuity  Trust  for 

accumula- 

is  entirely  void  ah  initio,  whether   before  or  smce  the  tion  be- 
Thellusson  Act,  and  whether  it  be  for  a  purpose  excepted  J^^j^^  ^l 
from  the  operation  of  the  Act  or  not,  unless  it  be  for  the  perpetuity 

^  _      IS  void  in 

payment  of  debts.     Curtis  v.  LuJcin,  5  B.  147;  Scaris-  Mo. 
hrich  V.  Skelmersdale,  17  Sim.  1 87. 

And  by  the  Thellusson  Act,  39  &  40  Geo.  III.  c.  98,  The  Thel- 

.  lussonAct. 

accumulation  by  will  is  restramed  for  any  longer  term 

than  twenty-one  years  from  the  death  of  the  testator,  or 

during  the  minority  or  respective  minorities  of  any  person 

or  persons  who  shall  be  living  or  en  ventre  sa  mere  at  the 

death  of  the  testator,  or  during  the  minority  or  respective 

minorities  only  of  any  person  or  persons  who,  under  the 

trusts  of  the  will,  would  for  the  time  being,  if  of  full  age, 

be  entitled  to  the  rents  and  profits  or  the  interest  directed 

to  be  accumulated. 

By  section  2  provisions  for  the  payment  of  the  debts 
of  the  devisor  or  other  person  or  persons,  and  provisions 
for  raising  portions  of  the  children  of  the  devisor,  or  of 
any  person  taking  any  interest  under  the  will,  and  direc- 
tions touching  the  produce  of  timber  or  wood,  are  excepted 
from  the  Act. 

An  express  direction  to  accumulate  is  not  necessary  to  Tiie  sta- 
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plies  if       bring  the  property  within  the  statute  ;  it  is  enouoh  if  the 

property  ....  '        ,      . 

is  so  giveu  property  is  given  in  snch  a  manner  that  accumulatiou 
iiivohe  becomes  necessary.  Tench  v.  Cheese,  6  D.  M.  tfc  G.  453 ; 
accmnula-  Macdoiiald  \.  Bruce,  2  Kee.  276;  the  decree  in  Countess 

tiou.  ^  ^      '  ' 

of  Bective  v.   Hodgson,    10   H.    L.  65G ;  Wade  Gerij  v. 

Handley,  1  Ch.  D.  653 ;  3  Ch.  D.  874. 
Accumu-         But  when  property  is  directed  to  be  appHed  to  certain 
truTtees'^of  pi-^rposcs  at  oiice,  but  is  accumulated  owing  to  the  neglect 
money  to    ^f  trustees,  or  from  some  other  reason,  the  statute  does 

be  laid  out 

at  once  is    not  apply.     Lomhe  v.  Stougkton,  12  Sim.  304;  where  the 

not  within    , .  .      "  .  t  t     •  t  i 

the  direction   to   accumulate   was   merely   subsidiary   to   tlie 

statute.      general  tmsts.     See  PhipiJs  v.  Kehjnge,  2  V.  &  B.  57. 
Direction        A  direction  to  keep  up  policies  effected  by  the  testator 
policies  is^^  ill  his  lifetime  on  the  lives  of  his  children,  the  policies  to 
not  withm  |^q  settled  in  case  of  marriage  on  theii  wives  and  children, 

the  ... 

statute.      is  not  a  trust  for  accumulation  within  the  statute.     Bassil 

V.  Lester,  9  Ha.  177. 
Testator         A  testator  may  direct  accumulation  during  any  one, 
al!y  one^'^    but   not   morc,   of  the   periods   allowed   by  the  statute, 
period  per-  ^^^Uson  V.  Wllson,  1  Siiii.  N.  S.  288. 

mitted  by 

the  statute      The  period  of  twenty-one  years  is  to  be  calculated  from 

for  ticcU" 

muiation.  the  death  of  the  testator,  exclusive  of  the  day  of  his  death, 
Period  of    ^^^  must  be  a  period  immediately  following  his  death. 

21  years 

runs  from  Well)  V.  Webb,  2  B.  493;  Crorst  v.  Lowndes,  11  Sim.  434; 
the  death.  ^^^^^^^^  ^^    Rhodes,  1  M.  &  Cr.  154;  A.-G.  v.  Poulden,  3 

Ha.  555. 

Period  of        The    words    of    the    statute    permitting    accumulation 

norir^'of     <^^iii"o  ^be  minority  of  any  person  who,  under  the  trusts 

anyperson.  ,,f  the  will,  would,  if  of  full  age,  be  entitled  to  the  rents 

and  profits,  do  not  permit  accumulation  during  the  period 

before  the  birth  of  such  person.     Hcdcy  v.  Bannister,  4 

Mad.  275 ;  Ellis  v.  Maxwell,  3  B.  596. 

And  it  has  been  doubted,  whether  these  words  would 
authorise  an  accumulation  during  the  minority  of  a  person 
not  born  at  the  date  of  the  will,  but  if  not,  they  are  super- 
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fluous.     Bryan  v.  Collins,  15  B.  17;  aee  Peard  v.  Kekc- 
luich,  15  B.  160. 

Accumulation  directed  within  the  limits  of  perpetuity,  Acpumu- 
but  beyond  the  limits  of  the  statute,  is  void  only  beyond  rected  for 
such  limits.     Lonqdon  v.  Simsoii,  12  Yes.  295;  Grimhsf'^''^ 

•J  '  }  M  longer  than 

V.  Vere,  9  Ves.  127.  the  statute 

.  allows  is 

Where  there  is  a  direction  to  accumulate  income  with  void  only 

a  discretionary  power  to  apply  any   part  of  the  income  excess, 
towards  the  maintenance  of  infants,  the  power  of  main- 
tenance continues  after  the  period  for  accumulation  limited 
by  the  Thellusson  Act  has  expired.     Pride  v.  Fooks,  2  B. 
430. 

An  accumulation  for  the  purpose  of  paying  debts,  Accumu- 
Avhether  of  the  testator  or  other  persons,  is  excepted  from  payment 
the  Act,  and  is  srood,  whether  the  debts  be  existing  or  °^  ^^Ms  is 

'  o         >  o  excepted 

future  debts.     Varlo  v.  Faden,  27  B.  255  ;  1  D.  F.  &  J.  from  tho 

statute. 

211 ;  and  see  Barriiujton  v.  Liddell,  2  D.  M.  &  Gr.  505. 

But  the  payment  of  debts  must  be  bond  fide  and  the 
primary  object  of  the  accumulation,  and  therefore  if  debts 
are  only  directed  to  be  paid  upon  certain  contingencies, 
and  incidentall}^  the  case  is  not  within  the  exception. 
Mcdheius  v.  Keble,  4  Eq.  467 ;  3  Ch.  691. 

A  direction  for  payment  of  debts  out  of  the  annual 
income  does  not  affect  the  rights  of  creditors,  and  if  the 
debts  are  in  fact  paid  out  of  corpus  accumulation  cannot 
go  on  for  the  purpose  of  recouping  the  corpus.  Tewart 
V.  Laiuson,  18  Eq.  490. 

And  it  seems  an  express  direction  to  accumulate  for  the 
purpose  of  recouping  corpus  would  be  void.     lb. 

The  second  exception  is  of  portions  for  the  children  of  What  are 

...  .  portions 

the  testator,  or  any  person  taking  any  interest  under  the  within  the 
^^,-||_  exception. 

The  children  must  be  children  either  of  the  testator  or 
of  a  person  taking  an  interest  under  the  will,  and  there- 
fore if  the  accumulations  are  given  to  a  class  of  children. 
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some  of  whose  parents  take  nothing  under  the  will,  the 
exception  does  not  apply.  Eyre  v.  Marsden,  2  Kee. 
564. 

But  the  interest  taken  by  the  parent  under  the  will 
need  not  be  an  interest  in  the  fund  to  be  accumulated. 
BuH  V.  Sturt,  10  Ha.  423 ;  Barrington  v.  Liddell,  2  D. 
M.  &  G.  500. 

And  any  interest,  however  small,  given  to  the  parent  is 
sufficient.     Barrington  v.  Liddell,  2  D.  M.  &  G.  505  ; 
Evans  v.  Hillier,  5  CI.  &  F.  126. 
A  fund  to       As  to  what  are  portions  within  the  exception  : 

beaccumu-         a    r       j  x      t.  it  i       • 

lated  and  -^  i^nd  to  be  accumulated  and  given  to  such  children 
cMWren  '^^  ^'^^^  ^®  Hying  at  the  time  when  the  accumulations  are 
living  at     to  cease,  is  not  within  the  exception.     Burt  v.  Sturt,  10 

the  period    tt       i     f-       t^ 

of  distribu-  Ha.  41o  ;  Drewett  v.  Pollard,  27  B.  196. 

a  pOT^tira.        ^o^"  ^i'6  accumulations  to  be  added  to  capital  and  given 

to  a  child  or  to  the  members  of  a  family.     Edwards  v. 

Tuck,  3  D.  M.  &  G.  40 ;  Morgan  v.  Morgan,  4  De  G.  & 

S.  175;  20  L.  J.  Ch.  441;  Wildes  v.  Davies,  1  Sm.  &  G. 

475;    Bourne  v.  Buckton,  2   Sim.  N.  S.  91;    Jones  v. 

Maggs,  9  Ha.  605 ;  Mathews  v.  Keble,  4  Eq.  467 ;  3  Ch. 

691. 

Nor  is  a  fund  directed  to  be  accumulated  and  given  to 

a  parent  for  life  with  remainder  to  her  children.    Watt  v. 

Wood,  2  Dr.  &  Sm.  56.     Middleton  v.  Lash,  1  Sm.  &  G. 

61,  seems  irreconcilable  with  the  other  decisions,  unless 

it  can  be  supported  on  the  ground  that  the  provision  was 

called  a  portion ;  see  10  Ha.  426. 
Accumula-      But  a  direction  to  accumulate  a  sum  to  pay  portions 

tion  to  pay    ,  -,    ,  i  •      ,  .  i.    J    c 

portions  charged  by  another  instrument  is  within  the  exception. 
another  ^^  Hcdford  v.  Stains,  16  Sim.  488  ;  Barrington  v.  Liddell,  2 

instru-         D.  M.  &  G.  505. 

ment. 

Portions  And  the  exception  extends  also  to  portions  created  by 
f^e'^iil  tlie  will  itself.  Beech  v.  Lord  St.  Vincent,  3  De  G.  &  S. 
itself.        (378 .  3  j^^r.  N.  S.  762. 
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And  when  an  accumulation  is  directed  to  raise  por- 
tions for  children  if  there  are  any,  and  if  not  for 
some  other  jjurpose,  the  case  is  within  the  exception 
only  in  the  former  event.  Re  Gluloi&s  Trust,  1  J.  & 
H.  639. 

When  there  is  an  indefeasible  gift,  the  legatee  has  a  Legatee 
right  to  his  property  at  twenty-one,  and  a  direction  to  veJted  ^ 
accumulate  Avill  only  be  valid  till  then  ;  and  this  will  be  '^'l^^*  ^^^ 

''  '  stop  accu- 

the    case,  it  would    seem,  even    though  the  direction  to  muiation 

•1  T  iT-f>  '^^licn  he 

accumulate  may  be  for  a  period  exceeding  the  limits  oi  attains  21. 
the  statute.     Gosling  v.  Gosling,  Johns.  265  ;  Coventry  v. 
Coventry,  2  Dr.  &  S.  470  ;  Phillips  v.  Phillips,  W.  N. 
1877,  260. 

This   principle,    however,    does   not    apply  where   the  Case  of 
legatees    are   charities.     Harbin  v.  Masternian,  12  Eq. 
559. 

Where   a   fund    is    given    upon    trust    to    pay  certain  Statute 
annuities  out  of  the  income  and  to  accumulate  the  rest,  accelerate 
and  the  fund  and  accumulations  are  griven  after  the  death  "^*^^?®ts  m 

o  remainder. 

of  the  annuitants  to  a  legatee  absolutely,  the  legatee  is 
not  entitled  to  stop  the  accumulations  during  the  lives  of 
the  annuitants,  and  to  ask  for  payment  of  the  fund  after 
providing  for  the  annuities.  So  far  as  the  accumulation 
extends  beyond  the  statutory  period  the  income  is  un- 
disposed of  and  goes  to  the  heir-at-laAv  or  next  of  kin, 
Talbot  v.  Jevers,  20  Eq.  255 ;  Weatherall  v.  Thornburgh, 
8Ch.  D.  261. 

When  property  is  given  absolutely  in  the  first  place,  Destina- 

..  tion  of 

and    a  direction  is  afterwards  added  to  accumulate,  the  excessive 
accumulations,  so  far  as  they  are  void  by  the  statute,  go  f^tion!^^" 
to    the   person  to  whom    the    absolute  interest  is  given. 
Trickey  v.  Trickey,  3  M.  &  K.  560 ;  Combe  v.  Hughes, 
34  B.  127  ;  2  D.  J.  &  S.  657. 

And  where  an  estate  is  devised  subject  to  a  trust  for 
accumulation  Avhich  is  void,  the  trust  sinks  for  the  benefit 


448  PERPETUITY    AXD    ACCUMULATION. 

of  the  persons  for  the  time  being  entitled  to  the  estates. 
Evans  v.  Helliev,  1  M.  &  Cr.  135  ;  5  CI.  &  F.  114  ;  Re 
Cluloivs  Trust,  1  J.  &  H.  039. 

But   the    effect    of    the   statute   is    not   to  accelerate 
any  gifts  in  the  will.     Green  v.  Gascoyne,  4  D.  J.  &  S. 
565. 
Accumula-      Therefore  accumulations  released  by  the  statute,  if  the 

tions  re-  i         i    • 

leased  by  i"nd  to  be  accumulated  is  not  a  residue,  in  the  case  of 
pass\o  the  pei'sonalty,  go  to  form  part  of  the  capital  of  the  residue  : 
heii-OTnext  Ellis  V.  Maxivell,  3  B.  587  ;    A.-G.  v.  Poulden,  .'5  Ha. 

of  kin,  as 

the  case      555  ;  Jones  V.  Maggs,  9  Ha.  605  ;  Crawley  v.  Craidey,  7 

may  be,  or  (-,.  ^ 

to  the        ►^im-  427. 

lerrl'ter^        In   the  case  of  realty  the  residuary  devisee  or  heir  is 

there  is  entitled  according;  as  the  will  is  governed  by  the  Wills 
one.  '^^  o  J 

Act  or  not.     Kettleton  v.  Stephenson,  3  Be  G.  &  S.  366. 
Accumu-         If  the  fund  to  be  accumulated  is  residuary,  the  void 

lations  of  ,       .  l       i      •  n   ^  ■ 

residue.      accumidations  go  to  the  heir  or  next  of  km,  according  to 

the  nature  of  the  property,  and  if  the  fund  is  mixed,  to  the 

heir  and  next  of  kin  proportionately.     Green  v.  Gascoyne, 

4  B.  J.  &  S.565  ;  Hal  ford  v.  t<ta{ns,  16  Sim.  488;  Eyrex. 

Marsden,  2  Kee.  564;  4  M.  &  Cv.  431 ;   Wildes  v.  JDavics, 

1  Sm.  &  G.  475;  Ral2:)h  v.   Car  rick,  5  Ch.  B.  984 ;  11 

Ch.  B.  873  ;  see  Elborne  v.  Goode,  14  Sim.  165. 

The  It  seems  that  the  income  of  accumulations  not  being  a 

accumula-   I'ssidue  bclougs  to  the  tenant  for  life  of  the  residue  as 

tioDs  forms  i^come,  and  does  not   form  part  of  the  capital   of  the 

capital  of    residue.     In  re  Phillips ;  Phillips  v.  Levy,  49  L.  J.  Ch. 

sidue.         198  ;  28  W.  K  340 ;  see,  however,  Cratuley  v.    Crcavley, 

7  Sim.  427. 

Income  of  accumulations  of  rents  and  i^rofits  retains  its 
character  of  realty.     Eyre  v.  Marsden,  2  Kee.  577. 

When  there  is  a  contingent  gift  to  A.  Avith  accumu- 
lation in  the  meantime,  and  the  gift  is  given  over  to  B.  if 
the  contingency  does  not  happen,  B.,  upon  taking  an  in- 
defeasible interest,  is  entitled  to  the  accumulations  within 
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twenty-one  years  from  the  testator's  death,  together  with 
the  income  of  those  accumulations.  Morgan  v,  Morgan, 
20  L.  J.  Ch.  Ill,  441;  15  Jur.  319;  hut  see  Brya7i  \. 
Collins,  IG  B.  14. 
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CHAPTER  XXXV. 


CONDITIONS    S  UBSEQUENT . 


Conditions 
subsequent 
impossible, 
impolitic, 
or  illegal, 
are  inef- 
fectual, 

wbether 
there  is  a 
gift  over 
or  not. 


Condition 
requiring 
marriage 
with  con- 
sent of 
several 
persons 
becomes 
impossible 


In  the  case  of  conditions  subsequent,  if  the  condition  is 
impossible,  impolitic,  or  illegal,  the  gift  remains,  at  any 
rate,  where  there  is  no  gift  over.  Thomas  v.  Hoiuell,  1 
Salk.  170 ;  Walker  v.  Walker,  2  D.  F.  &  J.  255  ;  Wilkin- 
son V.  Wilkinson,  12  Eq.  60-i. 

And  it  seems,  even  where  there  is  a  gift  over,  but  the 
performance  of  the  condition  has  become  impossible,  the 
previous  gift  remains.  Gray  don  v.  Hicks,  2  Atk.  16 ; 
Jones  V.  Suffolk,  1  B.  C.  C.  528 ;  Collett  v.  Collett,  35 
B.  312  ;  Sutcliffe  v,  Richardson,  13  Eq.  606 ;  and  see 
Wedgivood  v.  Denton,  12  Eq.  290. 

In  most  of  these  cases,  however,  the  condition,  being 
marriage  with  consent,  became,  by  the  death  of  the  per- 
son, whose  consent  was  required,  a  condition  in  general 
restraint  of  marriage.  See,  too,  Ycdes  v.  University  of 
London,  L.  E.  7  H.  L.  438. 

A  condition  forfeiting  a  legacy  in  the  event  of  the 
legatee  marrying  a  certain  person  without  the  testator's 
consent  has  been  limited  to  a  marriage  in  the  testator's  life- 
time.    Booth  V.  Meyer,  38  L.  T.  N.  S.  125. 

A  condition  subsequent  requiring  the  consent  of  several 
persons  becomes  impossible  and  is  discharged  by  the 
death  of  all,  or  even  of  one  of  them,  though  in  the  latter 
case  it  would  seeoa  the  condition  is  satisfied  by  the  con- 
sent of  the  survivors.  Peyton  v.  Bury,  2  P.  W.  625 ; 
Grant  v.  Dyer,  2  Dow.  73  ;  Jones  v.  Suffolk,  1  B.  C.  C. 
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528  ;  Aislahie  v.  Rice,  3  Mad.  256  ;  see  Dcnvson  v.  Oliver  by  death 

7ir/-w/-wiT-Ni-,^^  of  some. 

Massey,  2  Ch.  D.  753. 

A  condition    subsequent   not    performed  owing  to  the  Condition 
ignorance   of   the  legatee  of    its    existence,  nevertheless  formed 
works   a   forfeiture,    where    the    property  is    given  over,  *^Qorfnc- 
whether  in  the  case  of  personalty  or  of  realty.      Hodges'  ^^^^^ 
Trusts,  16  Eq.  92;  Porter  v.  Fry,  1  Vent.  197;  Astley^  ^''*' 
v.  Earl  of  Essex,  18  Eq.  290. 

But  this  does  not  apply,  where  the  devisee  is  the  heir  unless  the 
who  has  a  title  independent  of  the  will.    Doe  cl.  Kenrich,  ^J^^^^ '" 
V.  Lord  Beauclerh,  11  East,  667;  Doe  d.  Taylor  v.  Crisp, 
8   Ad.   &   E.  778  ;   Murphy  v.  Lineham,  I.  R.  9  C.  L. 
123. 

So,  when  there  is  a  clause  forfeiting  a  legacy,  if  not  Condition 
claimed  within  a  given  time,  the  forfeiture  takes  effect,  if  l°fegacy^if 
the  legacy  is  not  claimed,  though  the  legatee  received  no  ^°\ 
notice  of  the  legacy  or  of  the  death  of  the  testator.     Bur- 
gess V.  Robinson,  3  Mer.  7  ;  Tulk  v.  Houlditch,  1  V.  & 
B.  248 ;  Pou-ell  v.  Rawle,  18  Eq.  213. 

But  the  filing  of  a  bill  for  the  administration  of  the  \\Tiat 
estate  before  the  time  a23pointed  is  equivalent  to  a  claim  a  dTim.'  ^'^ 
by  the  legatees,  though  they  may  not  be  parties  to  the 
suit.     Tolhier  v.  Marriott,  4  Sim.  19. 

In  the  case  of  realty  a  valid  condition  subsequent  is  A  condi- 
effectual  even  where  there  is  no  gift  over.  Cooke  v.  effectual 
Turner,  15  M.  &  W.  727;  14  Sim.  493  ;  15  Sim.  611  ;  16  ^'-}}^°^^^ 

'  gift  over  m 

Sim.   482  ;  and  see   Evanturel  v.  Evanturel,  L.  R.  6  P.  tiie  case  of 

p    1  realty. 

In  Coohe  v.  Turner  there  was  a  gift  over,  but  the  case 
seems  to  have  been  decided  at  common  law  independently 
of  the  gift  over. 

And  a  condition  subsequent  may  operate  to  destroy  a 
contingent,  as  well  as  to  divest  a  vested  estate.  Eyerton 
V,  Earl  Broivnloiv,  4  H.  L.  1. 

With    regard  to  personalty,  a  condition  subsequent  is  Personalty 

GG  2 
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follows  the  effectual  without  a  gift  over,  except  as  far  as  the  rules  of 

rule  s-s  ,  .    .,    1  ,  , 

modified     the  civil  law  have  been  adopted  with  regard  to  certain 

doctrine  of  classcs  of  Conditions,  see  post,  p.  454.     Biclsons  Trust, 

intcrrorem.  ^  gj^^-^^  ;n".  S.  87  ]  Graven  V.  Brady,  4  Eq.  209 ;  4  Ch.  296. 

Test  of  As  to  what  conditions  are  valid,  it  has  been  said,  that 

of  a  con-     nothing  can  be  made  the  subject  of  a  condition  in  a  will, 

ditioD.        -which  could  not  be  made  the  subject  of  a  contract  or  wager 

in  life.     See  per  the  Lord  Chief  Baron,  Egerton  v.  Earl  of 

Broumlow,  4  H.  L.  1,  p.  150. 

Condition        Perhaps  no  general  rule  can  safely  be  laid  down ;  but, 

dence  must  independently  of  the  question  whether  a  condition  involves 

^^i^^^^'^^y   anything  illegal  or  impolitic,  in   order  that    it    may  be 

effectual  the  meaning  of  the  testator  must  be  reasonably 

clear  and  precise ;  and,  therefore,  conditions  to  reside  in  a 

certain  house,  and  to  educate  children  in  England,  have 

been  held  too  uncertain  to  work  a  forfeiture.     Fillingkam 

V.  Bromley,  T,  &  R,  530  ;  Clavering  v.  Ellison,  3  Dr.  451; 

7  H.  L.  707. 

A  gift  over  in  the  event  of  a  change  of  religion  by  the 
legatee  is  valid.     Hodgson  v.  Halford,  11  Ch.  D.  959. 

Conditions  decreasing  an  annuity  if  the  annuitant 
again  lives  with  her  husband,  or  increasing  a  legacy  to  a 
husband  in  the  event  of  a  separation  from  his  wife,  are 
invalid.  Bean  v.  GriJJlths,  19  Jur.  1045;  Cartwright  y . 
Cartwright,  3  D.  M.  &  G.  982. 
Couditiou  ^  condition  not  to  dispute  a  will  is  valid  in  law  if  the 
not  to  dis-  ^^,^|j  -g  unsuccessfully  disputed,  though  it  will  not  avail  to 
make  an  invalid  disposition  good.  Cooke  v.  Turner,  15 
M.  &  W.  727 ;  Evanturel  v.  Evanturel,  L.  R.  6  P.  C.  1 ; 
Stevenson  v.  Abingdon,  11  W.  R.  935 ;  see  Warbrick  v. 
Varley,  30  B.  347;  Hope  v.  International  Financial 
Society,  4  Ch.  D.  327;  Phillips  v.  Phillips,  W.  N.  1877, 
260. 

On  the  other  hand,  a  condition  not  to  institute  legal 
proceedings  touching  the  estate  and  effects  devised,  is  to© 
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general,  and  is  bad,     Kliodes  v.  Miiswell  Hill  Land  Co., 
29  B.  561. 

A  condition  that  trustees  shall  not  pay  over  the  shares 
of  legatees  without  taking  from  them  bonds  that  they  will 
not  intermarry  or  illegally  cohabit  with  certain  persons  will 
not  be  enforced.     Poole  v.  Bott,  11  Ha.  33. 


Conditions  in  Restraint  of  Makeiage. 

A  condition  in  restraint  of  marriage  applies  only  to  a 
lawful  marriage.     In  re  M'Lmujldin,  1  L.  R.  Ir.  42. 

A  condition  subsequent  in  restraint  of  marriage,  where  Condition 
the  estates  are  for  life  or  in  fee,  is,  it  seems,  valid  as  re-  j^  pg^^"^^ 
gards  realty.     Jones  v.  Jones,  1  Q.  B.  D.  279;  Bellairs  v. 


m  re- 
straint of 
marriage 

Bellairs,  18  Eq.  510.  is  good  in 

But  such  a  condition  is  void,  if  imposed  upon  a  tenant  -g^^.  ^^^  ^^^ 

in  tail,  as  repuo-uant  to  the  estate.     Earl  of  Arundel's  Case,  regards  an 
■^     *=  "^  estate  tail. 

3  Dyer,  342  b. 

It  is  clear,  that  in  the  case  of  personalty  a  condition  Condition 

subsequent  in  general  restraint  of  marriage  is  void.    Morlcy  gtraint  of 

V.  Rennoldson,  2  Ha.  570.  marriage 

'  IS  void  m 

And  the  same  rule  applies  to  a  mixed  fund  arising  from  personalty, 
the  proceeds  of  sale  of  realty  and  pure  personalty.     Lloyd  ^^^^£ 
V.  Lloyd,  2  Sim.  N.  S.  255 ;  Bellairs  v.  Bellairs,  19  Eq. 
510. 

It  would  seem  that  the  rule  applies  to  real  and  personal 
estate  given  together.     Buddy  v.  GresJiam,  2  L.  R.  Ir.  443. 

And  it  seems,  that  a  legacy  out  of  the  proceeds  of  land  Legacy  out 
directed  by  the  testator  to  be  converted  would  follow  the  "f  g.'^jg  q^£ 
same  rule.     See  Harts  Trusts,  3  De  G.  &  J.  195;  Bellairs  ^^''^• 
V.  Bellairs,  supra. 

On  the  other  hand,  a  limitation  to  a  person  till  marriage  Limitation 
is  good,  the  intention  being  to  provide  for  the  person  while  rjairgis" 
he  remains  unmarried,  and  not  to  prevent  him  from  marry-  ^^^^' 
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ing.     Potter  v.  Bichards,  24  L.  J.  Ch.  488;  Heath  v.  Leivis, 

3  D.  M.  &  G.  954. 
Conditions      And  Conditions  in  partial  restraint  of  marriage  are  valid, 
restraint  of  ^^0^1^  ^^'itli  regard  to  realty  and  personalty,  though  with 
Se™d^    regard  to  the  latter  the  further  question  arises  whether 
though       they  are  in  terrorem  or  not. 

they  may 

be  ineffec-       Thus,  conditions  restraining  a  widow  or  widower  from 

marrying  again,  whether  it  be  the  widow  of  the  testator 

or  of  a  stranger  :  Evans  v.  Rosser,  2  H.  &  M.  190 ;  Newton 

V.  Marsden,  2  J.  &  H.  356 ;  Allen  v.  Jackson,  1  Ch.  D. 

399 ;   or  requiring  a  marriage  with  consent :    Sutton  v. 

Jeivhs,  2  Ch.  Rep.   95 ;  or  restraining  marriage  before  a 

certain  age :  Stackpole  v.  Beaumont,  3  Ves.  89,  are  good 

as  conditions,  though  they  may  be  ineffectual  if  there  is  no 

gift  over,  on  the  principle  hereafter  mentioned. 

So  conditions  against  marriage  with  a  Scotchman,  or  in 
a  manner  not  in  accordance  with  the  rules  of  the  Quakers, 
or  with  a  person  of  a  particular  religion,  or  a  domestic 
servant,  are  valid.  Perrin  v.  Lyon,  9  East,  170 ;  Haughton 
V.  Haughton,  1  Moll.  611 ;  Duggan  v.  Kelhj,  10  Ir.  Eq.  295, 
473  ;  Hodgson  v.  Halford,  11  Ch.  D.  959  ;  Jenner  v.  Turner, 
50  L.  J.  Ch.  161 ;  29  W.  R  99. 

In  the  case  of  real  estate  such  a  condition  is  valid  even 
if  there  is  no  gift  over.  Haughton  v.  Haughton,  1  Moll, 
611. 
Doctrine  Ii^  the  case  of  i^ersonalty,  certain  conditions  subsequent, 
though  good  in  law,  are,  in  accordance  with  the  rule  of  the 
Civil  Law,  held  to  be  void,  and  in  terrorem  merely,  if  there 
is  no  gift  over. 

It  seems  the  doctrine  that  certain  conditions  are  in 
terrore7n  merely  applies  to  real  estate  when  it  is  included 
with  personalty  in  the  same  gift.  Buddy  v.  Greshain,  2 
L.  R  Ir.  443. 

Of  this  nature  are  the  conditions  in  partial  restraint  of 
marriage  already  mentioned.      Marples  v.  Bainhridgc,  1 


of  ill 
terrorem 
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Mad.  590;  Reynish  v.  Martin,  3  Atk.  330;  Wheeler  v. 
Bingham,  1  Wils.  135;  3  Atk.  864;  W.  v.  B.,  11  B.  621. 

And  the  same  rale  applies  to  a  condition  not  to  contest 
the  will.     Powell  \.  Morgan,  2  Vern.  90. 

But  if  there  is  a  gift  over,  these  conditions  are  effectual, 
the  gift  over  being  considered  sufficient  evidence,  that  they 
were  not  meant  to  be  in  terrorem  merely.  Cleaver  v. 
Sptcrling,  2  P.  Wms.  526  ;  TricJcer  v.  Kingshury,  7  W.  Pt. 
652;  Charlton  v.  Coomhes,  11  W.  R.  1038;  Craven  v. 
Brady,  4  Eq.  209  ;  4  Ch.  296. 

On  the  question  whether  the  doctrine  of  in  terrorem  whether 
applies  to  conditions  precedent,  the  cases  show  :  trine  ap- 

1.  A  condition  precedent,  requiring  consent  to  marriage  ^^Q^^^iJjj^g 
generally,  without  limitation  of  age,  is  effectual  if  there  is  a  precedent, 
gift  over.     Malcolm  v.  O'Callaghan,  2  Mad.  349  ;  Gardiner 

V.  Slater,  25  B.  509. 

2.  The  gift  of  a  smaller  sum,  in  the  event  of  marriage 
without  consent,  has  the  same  effect.     Creagh  v.  Wilson,    - 
2  Vern.  572 ;   Gillett  v.  Wray,  1  P.  Wms.  284. 

3.  A  condition  precedent,  requiring  consent  to  marriage 
if  under  a  certain  age,  is  good  if  there  is  no  gift  over. 
StacJqjole  v.  Beaumont,  3  Ves.  89. 

4.  A  condition  precedent  not  to  marry  under  a  certain 
age  is  good,  though  there  is  no  gift  over.  Tonge  v.  Furse, 
8  D.  M.  &  G.  756. 

5.  A  gift  to  a  legatee,  if  he  marries  a  particular  person, 
only  takes  effect  in  that  event.  Davis  v.  Angel,  4  J).  F. 
&  J.  524.  Qucere  whether  Smith  v.  Covxlcry,  2  S.  &  St. 
358,  is  overruled. 

6.  But  it  seems  a  condition  precedent  requiring  marriage 
with  consent  generally,  and  without  a  gift  over,  would  be 
considered  in  terrorem  merely.  Reeves  v.  Heme,  5  Vin. 
Ab.  343,  pi.  41;  Reynish.  v.  Martin,  3  Atk.  330;  see 
Clarke  v.  Parker,  19  Ves.  1. 

In  cases  under  4  and  5  the  conditions  can   only  be  Waiver  of 
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conditions  waived  testamentarily,  and  no  consent  of  the  testator  to  a 

testator,      marriage  in  hi.-;  lifetime,  not  within  the  condition,  will  make 

the  gift  good. 

Consent  of      But   where   the    condition    is   marriage    with    consent, 

to  a  mar-    whether  precedent  or  subsequent,  the  consent  of  the  tes- 

riage  in  his  ^ator  to  a  marriage  in  his  lifetime  satisfies  the  condition, 
lifetime  ° 

satisfies  a    Clarke  V.  Berkeley,  2  Vern.  720 ;  Parnell  v.  Lyon,  1  V.  & 
requiring    B.  479 ;  Wheeler  v.  Warner,  1  S.  &  St.  304 ;  Tiveedale  v. 
consent.      Tiueedole,  7  Ch.  D.  63.3 ;  see  Violett  v.  Brookman,  5  W.  R. 
342. 

And  the  condition  does  not  apply  to  a  subsequent  mar- 
riage.    Hutcheson  v.  Hammond,  3  B.  C.  C.  128  ;  Crommelin 
V.  Crommelin,  3  Ves.  227. 
Consent  of      But  in  such  a  case  the  consent  of  a  testator  to  a  marriage 
a'^marriaoe  ^0  ^^^0  place  after  his  death  does  not  obviate  the  necessity 
to  take       fQj.  ^\^Q  consent  of  the  personsniamed  in  the  will.     Lo7vry 

place  after  ^  "^ 

his  death.   V.  Pattison,  I.  R.  8  Eq.  372. 

And,  where  the  gift  is  till  marriage,  the  consent  of  the 

testator  to  a  mamage  does  not  extend  the  gift.     Bullock 

V.  Bennett,  7  D.  M.  &  G.  283  ;  see  CoojMr  v.  Cooper,  6  Ir. 

Ch.  217. 

Condition        It  seems,  that  where  there  is  a  gift  upon  marriage  with 

with  con^   consent,  the  legatee  has  her  whole  life  to  perform  the  con- 

^^t*fi^d      *^ition,  and  the  legacy  is  not  forfeited  by  a  first  marriage 

bya second  without   Consent.      Randall   v.  Payne,   1   B.   C.  C.   55; 

with  con-    Beaumont  v.  Squire,  17  Q.  B.  905.     Clifford  v.  Beaumont, 

^^^  '  4  Russ.  325,  was  decided  on  the  gi'ound,  that  the  gift  was 

only  upon  a  marriage  with  consent,  which  had  not  in  fact 

been  obtained.     See,  too,  Buddy  v.  Gresham,  2  L.  R.  I. 

443. 

But  if  other  provision  is  made  for  the  legatee  in  the 

event  of  marriage  without  consent,  the  condition  must  be 

limited  to  a  first  marriage.     Loive  v.  Manners,  5  B.  & 

Aid.  917. 

Condition       In   the   case   of  a  condition  requiring  the  consent  of 
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several  persona,  if  tlie  consent  required  is  that  of  executors  requiring 

the  Con- 
or trustees,  the  consent  of  those  who  renounce  or  do  not  sent  of 

act  is  not  necessary.     Worthington  v.  Evans,  1  S.  &  St.  pgi-sons 

165  ;  Boijce  v.   Corhalhj,  LI.  &  G.  temp.  Pkinkett,  102 ;  ^^''JJ' 

Ewens  v.  Addison,  4  Jur.  N.  S.  1034  ;   White  v.  M'Dermof, 

I.  R.  7  C.  L.  1 ;  see  Clarke  v.  Parker,  19  Ves.  1. 

But  if  there  is  only  a  single  executor  who  renounces, 
his  consent  must,  it  seems,  be  obtained.  Graydon  v.  Hicl's, 
2  Atk.  IG ;  but  the  case  is  doubtful. 

And  a  condition  requiring  the  consent  of  several 
persons  is  performed  by  obtaining  the  consent  of  the  sur- 
vivors. Eiuing  v.  Anderson,  7  W.  R,  23 ;  Daioson  v. 
Oliver  Massey,  2  Ch.  D.  753. 

Where  a  testator  directs,  that  if  a  certain  sum  should  Apportion- 
be  applied  in  favour  of  A.,  A.  should  apply  a  sum  of  condition, 
different  amount  in  favonr  of  B.,  the  condition  will  be 
compulsory  on  A.  only  if  the  whole  of  the  sum  in  question 
is  applied  in  his  favour,  and  the  condition  will  not  be 
apportioned.  Cakkvell  v.  Cressivell,  6  Ch.  279  ;  Fazakerley 
V.  Ford,  4  Sim.  390. 

A  condition  in  a  will  must  be  performed  accord-  Right  of 
ing  to  its  terms,  and  the  Court  has  no  power  to  relieve  tbn.^™^ 
the  legatee  from  any  of  them.  Thus  a  right  of  pre- 
emption given  to  a  person,  if  he  pays  a  sum  of  money 
within  a  given  time,  followed  by  a  disposition  of  the  pro- 
perty if  the  money  is  not  paid  within  the  time,  must  be 
strictly  complied  with.  Brooke  v.  Garrod,  3  K.  &  J.  G08 ; 
2  De  G.  &  J.  62;  Austin  v.  Tawney,  2  Ch.  143;  see 
Evans  v.  Stratford,  10  L.  J.  N.  S.  713. 

A  right  of  pre-emption  at  a  fixed  price  is  not  destroyed 
by  a  compulsory  purchase  under  the  Lands  Clauses  Act, 
and  the  person  to  whom  the  right  is  given  may  take  the 
purchase  money  paid  by  the  company  less  the  fixed  price. 
Re  Cant's  Estate,  4  De  G.  &  J.  503. 

Trustees  directed  to  give  a  particular  person  a  right  of 
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pre-emption  at  a  fixed  price  are,  it  seems,  not  bound  to 

make  a  good  title,  and  ought  not  to  incur  costs  in  so  doing. 

In  re  Davison  &  Tovrens,  17  Ir,  Ch.  7. 
Condition        Similarly,    a    condition   requiring    a    release   within   a 
release.       giveii  time,  with  a  gift  over,  if  the  release  is  not  given 

Avithin  the  time,  must  be  hterally  complied  with.    Simpson 

V.  Vichers,  14  Ves.  341,  348. 

But  if  there  is  no  gift  over,  a  release  given  within  a 

reasonable  time  will  satisfy  the  condition.     Simpson  v. 

Vichers,  14  Ves.  341 ;  TcltjIot  v.  To2Jham,  1  B.  C.  C.  168  ; 

Paine  v.  Hyde,  4  B.  4G8 ;  HoUinrake  v.  Lister,  1  Russ. 

506;  see  Scarlett  v.  Lord  Ahinger,  34  B.  338  ;  Ledivard 

V.  Hassels,  2  K.  &  J.  370. 

A  legacy  given  on  condition  of  conveying  real  estate  to 

a  third  person  gives  a  legatee  who  has  conveyed  no  lien 

upon  the  land  for  the  legacy.     Barker  v.  Barker,  10  Eq. 

438. 
Perform-         As  to  the  performance  of  conditions  to  take  a  particular 
conditions,  name,  see  a  valuable  note  in  Davidson's  Free,  vol.  iii.  356, 

to  which  add  D'Eyncoiirt  v.  Gregory,  1  Ch.  D.  441. 

As  to  conditions  of  residence,  see   Wynne  v.  FletcJier, 

24  B.  430;  Walcot  v.  Botficld,  Kay,  534;  Clavering  v. 

Ellison,   7  H.   L.  707,  and  cases  there  cited;  Parry  v. 

Roberts,  19  W.  R  378  ;  Dunne  v.  Dunne,  3  Sm.  &  G.  22 ; 

7  D.  M.  &  G.  207. 


Repugnant  Conditions. 

Conditions  repugnant  to  the  estate  previously  given  are 

void. 
Restraints       Thus,  conditions  in  general  restraint  of  alienation  are 
E.''^'^''" 'bad,  if  absolute  interests   have  been   given  in  the  first 

place. 
Unlimited       1.  Where  there  is  a  devise  in  fee,  followed  by  an  absolute 

restraint. 
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restraint  upon  alienation,  the  restraint  is  void  for  repug- 
nancy. Litt.  222  h.  sec.  630  ;  Hood  v.  Oglander,  85  B. 
525. 

But  a  limited  restriction  upon  alienation  is  good.  Limited 

.         ,         restraint. 
Thus,  a  condition  not  to  sell  except  to  a  certani  class 

of  persons  is  good.  Litt.  223  a.  sec.  361  ;  Doe  d.  Gill  v. 
Pearson,  6  East,  173  ;  Be  Macleay,  20  Eq.  186  ;  see  Lud- 
low V.  Bimhury,  35  B.  36  ;  Billinrj  v.  Welch,  I.  E.  6 
C.  L.  88. 

But  a  condition  not  to  sell  except  to  one  person  is  bad, 
since  a  person  might  be  selected  who  would  be  certain  not 
to  purchase.  Muschamp  v.  Bluett,  Bridg.  137 ;  Attivater 
V.  Attwater,  18  B.  330. 

In  the  same  way,  conditions  restraining  alienation  by  Alienation 
any  particular  form  of  conveyance,  as  by  charge  or  mort-  ticular 
gage,  are  bad.     Willis  v.  Hiscox,  4  M.  &  Cr.  201 ;   Wave  f°^"^  «f 

t3  es   '  '  '  convey- 

v.  Cann,  10  B.  &  Cr.  433.  ance. 

Thus,  a  gift  over  of  so  much  land  as  an  absolute  owner 
charges  or  incumbers  would  be  bad.  Willis  v.  Hiscox, 
supra. 

Directions  that  the  rents  upon  property  devised  are  not  Direction 
to  be  raised  have  been  held  invalid.     A.-G.  v.  Catherine  rents. 
Hcdl,  Jac.  395 ;  A.-G.  v.  Greenhill,  33  B.  193. 

These  rules  apply  to  personalty,  so  that  if  an  absolute  Gift  over 
interest  is  given,  a  gift  over  if  the  legatee  disposes  of  his  aity^on 
interest  is  void.     Bradley  v.  Peixoto,  3  Yes.  324 ;  In  re  alienation. 
Jones's  Will,  23  L.  T.  N.  S.  211. 

And  a  gift  over  upon  alienation  by  a  tenant  for  life 
with  a  power  of  disposition  by  deed  or  will  is  invalid. 
Re  Wolstenhohne ;  Marshall  v.  Aizleivood,  43  L.  T.  N.  S. 
752. 

A  restraint  upon  alienation  limited  in  time  not  followed 
by  a  gift  over  is  ineffectual.  Renaud  v.  Tourangeau, 
L.  R  2  P.  C.  4. 

Possibly  a  gift  over  upon  alienation  before  a  certain  Gift  over 
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time  not  having  reference  to  the  period  of  possession 
would  be  valid.  See  Large  s  Case,  2  Leon.  82 ;  2  Jarm. 
17.  Churchill  v.  Marls,  1  Coll.  445;  see  Kiallmarh  v. 
Kiallmarh,  26  L.  J.  Ch.  1. 

It  is  however  clear  that  absolute  interests  may  be  given 
over  upon  alienation  before  the  period  of  possession. 
Kearsley  v.  Woodcock,  3  Ha.  185 ;  Re  Payne,  25  B.  556  ; 
Pearson  v.  Dolman,  3  Eq.  815. 

2.  A  gift  over,  if  the  devisee  or  legatee  does  not  dispose 
of  his  interest  or  dies  intestate,  is  void  both  as  regards 
realty  and  personalty.  Holmes  v.  Godson,  2  Jur.  N.  S. 
383  ;  25  L.  J.  Ch.  317  ;  Barton  v.  Barton,  3  K.  &  J.  512  ; 
Lighthourne  v.  Gill,  3  B.  P.  C.  250;  Re  Mortloclcs  Trusts, 
3  K.  &  J.  456  ;  Re  Yalden,  1  D.  M.  &  G.  53 ;  Wathins  v. 
Williams,  3  Mac.  &  G.  622 ;  Henderson  v.  Cross,  29  B. 
216;  Perry  v.  Merritt,  18  Eq.  152;  In  re  WilcocJcss  Set- 
tlement, 1  Ch.  D.  229. 

So  a  direction  following  a  devise  to  tenants  in  common 
in  fee  that  if  no  distribution  should  be  made  during  the 
lives  of  the  tenants  in  common  the  property  should  devolve 
to  their  children  is  invalid.    Shaw  v.  Ford,  7  Ch.  D.  669. 

Such  conditional  gifts  over  are  good  according  to  Scotch 
law.     Barstoiu  v.  Pattison,  L.  R.  1  H.  L.  Sc.  392. 

It  has  been  held  that  a  gift  over  if  the  legatee  does  not 
dispose  of  his  interest  does  not  become  valid  by  his  death 
in  the  testator's  lifetime.  Hughes  v.  Ellis,  20  B.  193  ; 
Created  v.  Created,  26  B.  621 ;  but  these  cases  were 
doubted  in  771  re  Stringer's  Estate;  Shav:\.  Jones  Ford, 
6  Ch.  D.  1. 

3.  A  gift  over  in  the  event  of  a  previous  gift  being 
void  at  law  or  in  equity  is  good.  Be  Themmines  v.  De 
Bonneval,  5  Russ.  288. 

4.  A  tenant  in  tail  cannot  by  condition  subsequent  be 
prevented  from  barring  his  estate  tail.  Bawkins  v.  Lord 
Penrhyn,  4  App.  C.  51. 
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A  condition  intended  to  determine  an  estate  tail  in  part  Condition 

.  „  determin- 

only,  for  instance,  a  clause  directing  that  the  interests  ot  ing  an 
tenants  in  tail  shall  cease  as  concerns  the  rights  and  in-  f^  ^^^^^^ 
terests  of  the  person  making  default,  but  not  farther  or 
otherwise,  is  void.     Seymour  v.   Vernon,  10  Jur.  N.  S. 
487  ;  12  W.  E.  729. 

A  condition  in  certain  events  determining  estates  tail,  Estate  tail 

•111  1  1  t.     ^*^  cease  as 

as  if  the  tenant  in  tail  Avere  dead,  will  be  made  good  by  if  the  ten- 
supplying  the  words  dead  without  issue.  Astley  v.  Earl  ^""g^^Vead. 
of  Essex,  18  Eq.  290. 

But,  if  an  absolute  interest  has  been  given,  such  a  con-  Absolute 

J     .  interest 

dition  will  be  ineffectual,  since  the  legatee  s  interest  would  directed  to 
not  determine  with  his  death,  and,  therefore,  the  interest  the^donVe 
directed  to  cease  is  not  the  exact  interest  previously  given,  "^^ere  dead. 
Bird  V.  Johnson,  18  Jur.  976 ;  Catt's  Trusts,  2  H.  &  M. 
46 ;  33  L.  J.  Ch.  495. 

5.  So,  too,  when  vested  interests  have  once  been  given.  Conditions 

postponing 

restrictions  postponing  the  enjoyment  of  the  property  be-  enjoyment 
yond  the  age  of  twenty-one  are  void,  unless  the  property  is    ^^'°^ 
otherwise  disposed  of  in  the  meantime.    Saunders  v.  Van- 
tier,  Cr.  &  Ph.  240 ;  Eocke  v.  Rocke,  9  B.  66  ;  Re  Young's 
Settlement,  18  B.  199 ;  Gosling  v.  Gosling,  Johns.  265. 

6.  In  the  same  way  life  interests  must,  as  long  as  they  Life  in- 

1  T  1         1    •       •  1       i         j_j^      1  •         terestmust 

last,  be  subject  to  the  ordinary  legal  incidents  attaching  ^e  subject 
to  property.     A  person  cannot,  for  instance,  be  left  in  the  ^°  ^j^^ 
enjoyment  of  property  and  at  the  same  time  exempted  ruptcy 
from  the  operation  of  the  Bankruptcy  Laws.     Brandon  v. 
Robinson,  18  Ves.  429  ;  Graves  v.  Dolpliin,  1  Sim.  QQ. 

A  mere  trust  for  maintenance  during  the  life  of  a  person  Wliether  a 

,         T  .  n  .,,..,.  .       trust  for 

at  the  discretion  ot  trustees,  without  giving  him  any  m-  maiuten- 
terest  in  the  subject-matter  of  the  bequest,  has  been  held  ^^  t^e*^^^^ 
not  to  pass  to  his  assignees  upon  bankruptcy  :  Tivopenny  creditors  of 
V.  Peyton,  10  Sim.  487;  Godden  v.  Croichurst,  10  Sim. 
642,  a  very  doubtful  case.     But  the  better  opinion  appears 
now  to  be,  that  though  the  discretion  might  not  be  inter- 
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fered  with,  so  much  as  the  trustees  think  fit  to  apply  for 
the  benefit  of  the  bankrupt  would  pass  to  his  creditors. 
See  Coe's  Trust,  4  K.  &  J.  199. 

If  a  life  interest  is  given  in  the  first  instance,  a 
clause  directing  the  income  to  be  applied  towards  the 
maintenance  of  the  legatee  after  his  bankruptcy  will  not 
prevent  the  interest  from  passing  to  the  assignee.  Young- 
hushand  v.  Gisborne,  1  Coll.  401. 

A  discretion  to  trustees  to  pay  or  not  to  pay  the  income 

to  the  legatee  for  life  determines  on  the  bankruptcy  of 

the  legatee,  unless  the  trustees  are  directed  to  withhold 

and  accumulate  the  income,  and  the  accumulations  are 

given  over.     Snoivdon  v.  Dcdes,  6   Sim.   524 ;  Piercy  v. 

Roberts,  1  M.  &  K.  4. 

Life  in-  But  although    life   interests   are  expressly  given,  they 

terest  may  -it  t  •         i    t     •        • 

be  deter-  can  be  determmed  by  a  conditional  limitation  over  upon 
bank-  °^  bankruptcy  or  alienation  by  the  legatee.  Bochford  v. 
ruptcy.       Hackman,  9  Ha.  475 ;  Brooke  v.  Pearson,  5  Jur.  N.  S. 

781 ;  Knight  v.  Broivne,  7  Jur.  N.  S.  894  ;  30  L.  J.  Ch.  049. 
And  a  proviso  for  cesser  of  the  life  interest  is  sufficient 

vrithout  a  limitation  over.     Domniett  v.  Bedford,  6  T.  R. 

684 ;  Joel  v.  Mills,  3  K.  &  J.  458. 

The  dis-  It  appears  to  be  indifferent  whether  the  original  gift  is 

tween  con-  Only  till  bankruptcy,  or  whether  it  is  a  life  interest  with  a 

dition  and  conditional  determination  upon  bankruptcy, 
limitation  ^  . 

is  imma-  A  gift  over  upon  alienation  takes  efiect  if  the  legatee 
alienates,  though  he  may  not  have  been  aware  of  the  con- 
dition.    Carter  v.  Carter,  3  K.  &  J.  617. 

A  direction  that  the  receipt  of  an  annuitant  shall  be 
the  only  discharge  which  the  executor  shall  be  bound  to 
accept,  and  that  the  annuitant  may  be  required  to  attend 
to  give  receipts,  does  not  prevent  the  annuitant  from  as- 
signing. Arden  v.  Goodacre,  11  C.  B.  883. 
Effect  of  When  the  life  interest  is  given  over  upon  bankruptcy 
for  main-    for  the  maintenance  of  the  bankrupt  and  his  family,  half 
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the  income   goes  to  his   assimees.     Rippon  v.   Norton,  tenance  of 

o  °  *•  "•  bankrupt 

2  B.  63.  and  his 

But  if  the  trustees  have  a  discretion  as  to  the  amount  ^^^  ^' 
to  be  applied  towards  the  maintenance  of  the  bankrupt 
and  his  family  respectively,  an  inquiry  will  be  directed  as 
to  how  much  ought  to  be  applied  for  each.  Page  v.  Way, 
8  B.  20 ;  Kearsley  v.  Woodcock,  3  Ha.  185 ;  Wcdlace  v. 
Anderson,  16  B.  533. 

If,  however,  the  trustees  have  a  discretion  to  apply  the 
fund  for  the  maintenance  of  the  bankrupt  or  his  family 
their  discretion  remains,  though  whatever  they  think  fit 
to  apply  for  the  bankrupt  belongs  to  his  creditors.  Lord 
v.  Bunn,  2  Y.  &  C.  C.  98 ;  Holmes  v.  Penny,  3  K.  &  J. 
90  ;  Chambers  v.  Smith,  3  App.  C.  795. 

It  may  be  noticed  that  a  gift  over  upon  the  baulo-uptcy  Whether 
of  the  tenant  for  life  does  not  determine  a  power  vested  pi^^pte'y  de- 
in  him  of  appointing   the   property   in    question   to  his  temnnes  a 
children,  unless  there  are  directions  inconsistent  with  the  appointing 

,.  .  .  to  children. 

subsistence  of  the  power,  such  as  a  direction  to  distribute 
the  property  at  once  among  the  children  in  the  event  of 
bankruptcy.  Wkkham  v.  Wing,  2  H.  &  M.  436  ;  Has- 
well  V.  Haswell,  28  B.  26 ;  2  D.  F.  &  J.  456  ;  see  Potts  v. 
Britton,  11  Eq.  433  ;  In  re  Stone's  Estate,  I.  K.  3  Eq.  621. 

Where  the  property  is  given  over  upon  alienation  the  Meaning 

•11  1  1  T  .of  the  term 

term  has  been  held  to  include  only  voluntary  alienation,  alienation, 
and  not  a  hostile  bankruptcy.     Lear  v.  Lcggett,  1  R.  &  M. 
690;  Pym  v.  Lochyer,  12  Sim.  394;  Graham  v.  Lee,  23 
B.  388. 

On  the  other  hand,  the  presentation  of  a  petition  by  the 
legatee  under  the  Insolvent  Debtors'  Act,  or  under  the 
arrangement  clauses  of  the  Bankruptcy  Act,  1869,  is  a 
voluntary  alienation.  Bochford  v,  Hachnan,  9  Ha.  475  ; 
In  re  Amherst's  Trusts,  13  Eq.  464. 

If  there  is  a  strong  intention  of  personal  benefit  to  the 
legatee,  as  if  the  gift  is  to  him  for  life  and  not  to   his 
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assigns,  a  gift   over   upon   alienation   has   been   held   to 
include  bankruptcy.     Cooper  v.  Wyatt,  5  Mad.  482. 
"  Do  or  If  the  property  is  given  over  if  the  legatee  should  "  do 

griff g7»  " 

or  suffer,"  or  "  do  or  permit "  anything  whereby  the  pro- 
perty would  be  vested  in  another,  this  includes  a  hostile 
bankruptcy.  Roffcy  v.  Bent,  8  Eq.  739  ;  Ex  parte  Eyston; 
In  re  Throchnorton,  7  Ch.  D.  14.5. 

Under  similar  words  the  issue  of  a  writ  of  sequestration 
against  the  legatee  has  been  held  to  work  a  forfeiture. 
JDixon  V.  Ro2ve,  35  L.  T.  N.  S.  549. 
Deed  of  The  execution  of  a  deed  of  inspectorship  is  not  within 

Bhip!°  ^^  a  gift  over  in  the  event  of  the  legatee  taking  the  benefit 
of  any  Act  for  the  relief  of  insolvent  debtors.  Montefiove 
V.  Enthoven,  5  Eq.  85. 

As  to  the  meaning  of  alienation,  see  Avison  v.  Holmes, 
IJ.  &  H.  580,  p.  540. 
Meaningof  Insolvency  has  no  technical  meaning,  but  means  in- 
inso  vency.  ^i^-j-^^  ^^  p^^  debts.  Freeman  v.  Boiven,  35  B.  17  ;  Re 
Mugcjerklge,  Joh.  625 ;  29  L.  J.  Ch.  288 ;  see  De  Tastet 
V.  Le  Tavernicr,  1  Kee.  161;  Billson  v.  Crofts,  15  Eq. 
314. 

A  declaration  of  insolvency  in  S.  Australia  is  insolvency 
within  the  meaning  of  a  gift  over  upon  insolvency.     Ayl- 
ivins  Trusts,  16  Eq.  585. 
Wrriage.       A  gift  Over  of  a  life  interest  given  to  the  testator's  widow 
in  the  event  of  her  doing  anything  whereby  she  would  be 
deprived  of  the  right  to  receive  the  rents  takes  effect  upon 
the  marriage  of  the  widow  without  making  any  settlement. 
Craven  v.  Brady,  4  Eq.  209 ;  4  Ch.  296. 
Power  of        The  execution  of  an  irrevocable  power  of  attorney  to 
attorney,     j-g^eive  an  annuity  is  within  a  clause  of  forfeiture  in  the 
event  of  assignment  or  disposition  by  way  of  anticij^ation. 
Oldham,  v.  Oldham,  3  Eq.  404. 
Gift  over        Where  the  property  is  given  over  upon  bankruptcy,  the 
rapt"cy1n^"  S^^^  ^^'^^'  prima  facie,  includes  a  bankruptcy  which  takes 
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place  after  the  date  of  the  will  and  is  subsisting  at  the  eludes  a 

,,.,,,  .1  T  ^        f   {•  •        subsisting 

testator  s  death,  notwithstandnig  strong  words  or  luturity.  bank- 

Yarnold  v.  Moorhouse,  2  R.  &  M.  364.  '"''i'*^^'- 

And  it  has  been  held  to  include  a  bankruptcy  which 

took  place  before  the  date  of  the  will,  and  was  subsisting 

at  the  death.     Manning  v.  Chambers,  1  De  G.  &  S.  282 ; 

Seymour  v.  Lucas,  1  Dr.  &  Sm.  177 ;  Trappes  v.  Meredith, 

10  Eq.  604  ;  7  Ch.  248. 

But  since  the  object  of  the  gift  over  is  merely  to  pre-  A  bank- 

1  r  •  •  f.     1        T        1      ruptcy  an- 

serve  the  property  h'om  going  to  strangers,  ii  the  bank-  nulled  be- 
ruptcy  is  annulled  before  the  period  of  distribution   the  period  of 
forfeiture  does  not  take  effect.     Lloyd  v.  Lloyd,  2  Eq.  722;  ^istribu- 
Trappes  v.  Meredith,  9  Eq.  229  ;  Ln  re  Parnham's'^T rusts,  not  work  a 
46  L.  J.  Ch.  80;  Samuel  v.  Samuel,  12  Ch.  D.  152;  see  ^*''^''*'''^" 
Robins  v.  Eose,  4.3  L.  J,  Ch.  334. 

In  the  case  of  an  immediate  gift  it  appears  the  forfeiture 
will  not  take  effect,  where  the  bankruptcy  is  annulled 
within  a  year  from  the  testator's  death  if  there  is  no  right 
to  any  payment  till  then.  Lloyd  v.  Lloyd,  2  Eq.  722 ; 
Ancona  v.  Waddell,  10  Ch.  D.  157. 

This  principle  would  not  apply  if  one  of  the  terms  of  the 
annulment  is  that  the  dividends  accruing  up  to  that  time 
should  be  paid  to  the  assignee.  Ln  re  Parnhams  Trusts, 
13  Eq.  41.3. 

In  the  case  of  an  immediate  specific  bequest  for  life  it 
was  held  that  a  clause  of  forfeiture  did  not  operate,  as  the 
bankruptcy  had  been  annulled  before  the  day  on  which 
the  first  income  was  payable.  White  v.  Chitty,  1  Eq.  372. 
See,  however,  Samuel  v.  Samuel,  12  Ch,  D.  152. 

These  principles  have  no  application  where  the  freedom 
from  bankruptcy  is  a  condition  precedent  to  the  vesting. 
Cox  v.  Fonblanque,  6  Eq.  482 ;  see  Samuel  v.  Samuel, 
supra. 

Similarly,  if  the  life  interest  given  over  on  bankruptcy  Bank- 
is  subject  to  a  j)rior  life  interest,  the  gift  over  takes  effect  during 

H  H 
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on  a  bankruptcy  dviring  the  life  of  tlie  prior  tenant  for 
life.  Sharp  v.  Gosserat,  20  B.  470 ;  Muggeridges  Trust 
Johns.  625. 

And  a  gift  over  upon  bankruptcy  will  carry  over  an 
accrued  share  directed  to  go  in  the  same  manner  as  tlie 
original  share,  though  not  accruing  till  after  bankruptcy. 
Dorsett  v.  Dorsett,  30  B.  250. 

7.  It  is  clearly  settled  that  the  corpus  as  well  as  the 
income  of  real  or  personal  estate  may  be  given  to  the 
separate  use  of  a  married  woman.  Taylor  v.  Meads,  4  D. 
J.  &  S.  607 ;  Cooper  v.  Macdonald,  7  Ch.  D.  288. 

The  separate  use  may  of  course  be  so  framed  as  to 
apply  to  the  rents  and  profits  only,  and  not  to  the  corpus. 
Trouthech  v.  Boughcy,  2  Eq.  534. 

The  effect  of  the  separate  use  as  regards  the  capital  is 
to  give  the  married  woman  a  power  of  disposition. 

If  the  married  woman  does  not  exercise  her  power  of 
disposition  the  separate  use  is  exhausted,  and  upon  her 
death  the  husband's  rights  revive. 

Therefore,  in  the  case  of  land  given  to  the  separate  use 
of  a  married  woman  who  dies  without  making  a  disposi- 
tion, the  husband  is  entitled  to  an  estate  by  the  curtesy. 
Roberts  v.  Dixwell,  1  Atk.  607;  FoUett  v.  Tyrer,  14  Sim. 
125;  Ap)'pleton\.Roioley,  8Eq.  139;  Cooper  \.  Macdonald, 
7  Ch.  D.  289  ;  overruling  Hearle  v.  Greenhanh,  3  Atk.  675; 
and  Moore  v.  Wchster,  3  Eq.  267. 

The  case  of  Bennett  v.  Davis,  2  P.  Wms.  316,  is  some- 
times cited  as  an  authority,  that  an  express  declai'ation 
that  curtesy  is  not  to  attach  to  lands  given  to  the  separate 
use  of  a  married  woman  would  be  effectual  where  no  dis- 
position is  made  of  the  lands.  The  question  did  not  arise 
in  the  case,  as  both  husband  and  wife  were  alive. 

Chattels  real  belonging  to  the  wife  to  her  separate  use 
vest  in  the  husband,  yu7'c  mariti,  if  she  dies  without  dis- 
posing of  them.     Archer  v.  Lavender,  I.  R.  9  Eq.  220. 


SEPARATE    USE.  407 

And  it  seems  chattels  in  possession  belonging  to  the  Chattels  in 
wife  to  her  separate  use,  and  not  disposed  of,  belong  to 
the  husband  without  the  necessity  of  taking  out  adminis- 
tration to  the  Avife.     3IoIoinj  v.  Kennedy,  10  Sim,  254 ; 
Bird  V.  Peagrum,  13  C.  B.  639. 

In  giving  projjerty  to  a  woman  the  marital  right  will 
be  held  to  be  excluded  only  by  a  clear  indication  of  inten- 
tion to  exclude  it. 

The   word    "  separate "    is   sufficient   for  this  purpose,  What 
whether  the  legatee  is  married  or  not.     Archer  v.  Rorke,  create  a 

7  Ir.  Eq.  478.  separate 

I  use. 

On  the  other  hand,  such  words  as  "  own  use,"  "  abso- 
lute use,"  or  to  pay  to  "  her  own  proper  hands,"  are  not 
enough,  whether  the  legatee  is  married  or  single,  or 
whether  trustees  are  interposed  or  not.  Rycvoft  v. 
Christy,  3  B.  238;  Tyler  v.  Luke,  2  E.  &  M.  183; 
Blackloiu  V.  Laws,  2  Ha.  49  ;  Taylor  v.  Stainton,  2  Jur. 
N.  S.  634  ;  Wills  v.  Sayer,  4  Mad.  409 ;  Roberts  v.  Sjjicer, 
5  Mad.  491 ;  Becdes  v.  Spencer,  2  Y.  &  C.  C.  651. 

But  if  the  legatee  is  married  at  the  time  and  the  legacy 
is  directed  to  be  at  her  own  disposal,  a  separate  use  is 
created.  Kirk  v.  Paidin,  7  Viu.  Ab.  9o,  pi.  43  ;  Prichard 
V.  Ames,  T.  &  R.  222. 

Directions  that  the  receipt  of  a  legatee,  "  notwithstand-  Separate 
ing  coverture,"  and  that  her  "  sole  and  separate  receipt " 
should  be  a  good  discharge,  have  been  held  to   create  a 
separate  use.     Cooper  \.  Wells,  11  Jur.  N.  S.  923;  In  re 
Molyneuxs  Estate,  I.  R.  6  Eq.  411, 

The  same  has  been  held  where  the  legatee  was  married, 
and  her  receipt  was  declared  to  be  a  sufficient  discharge. 
Lee  v.  Prieaux,  3  B.  C.  C.  381 ;  Re  Lorimer,  12  B.  521. 

And  where  a  legacy  was  given,  if  husband  and  wife 
should  not  be  living  together,  half  to  the  husband  and  half 
to  the  wife  absolutely,  the  wife  took  to  her  separate  use. 
SJieivell  v.  Divavries,  Johns,  172. 

H  H  2 


468  CONDITIONS    SUBSEQUENT. 

So,  too,  a  direction  that  the  devisee  is  to  receive  the 

rents  herself,  whether  married  or  single,  creates  a  separate 

use.     Goulder  v.  Cmnm,  1  D.  F.  &  J.  146. 

Mainten-         Probably  a  gift  for  the  maintenance  and  support  of  a 
ance. 

■woman  referred  to  by  the  testator  as  married  would  create 

a  separate  use.     Darley  v.  Barley,  3  Atk.  399 ;  Cape  v. 

Cape,  2  Y.  &  C.  Ex.  543  ;  see  Wardle  v.  Claxton,  9  Sim.  524. 

And  a  power  given  to  trustees  to  apply  income  for  the 

maintenance  and  support  of  a  widow  authorises  payment 

of  the  income  to  her  separate  use.     Austin  v.  Austin,  4 

Ch.  D.  233 ;  see  In  re  Peacock's  Trusts,  10  Ch.  D.  490. 

Effect  of         The  word  sole  may  in  some  cases  be  sufficient  to  create 

"sole"       a  separate  use,  but  prima  facie  it  has  no  such  technical 

m^ creating  j-^-^ganing,  and  the  burden  of  proof  is  upon  those  who  assert 

"se.  it  has.     Leiois  v.  Matheius,  2  Eq.  177 ;  Massy  v.  Botuen, 

L.  R.  1  Ir.  Eq.  110  ;  ih.,  4  H.  L.  288. 

In  a  marriage  settlement  where  the  whole  object  is  to 
secure  to  the  wife  a  separate  estate,  the  word  may  have  the 
force  of  separate.     Ex  parte  Ray,  1  Madd.  199. 

But  in  a  will  where  no  such  intention  can  be  presumed, 
further  indication  is  necessary. 

a.  A  gift  to  "A.,  the  wife  of  B.,  for  her  sole  use,"  creates  a 
separate  use.  Inglefielcl  v.  Coghlan,  2  Coll.  247 ;  Farroto 
v.  8mith,W.  N.  1877,  21;  In  re  Amies'  Estate;  Milner  v. 
Milner,  W.  N.  1880,  16 ;  Bland  v.  Dawes,  43  L.  T.  N.  S. 
751. 

6.  The  same  has  been  held  where  though  the  legatee 
was  not  in  the  gift  to  her  referred  to  as  married,  it  appeared 
from  other  parts  of  the  will  that  she  was  a  married 
woman.  Green  v.  Britten,  1  D.  J.  &  S.  649 ;  Hartford 
v.  Poiver,  I.  R.  2  Eq.  204. 

But  this  is  not  the  case  if  the  legatee  be  the  testator's 
own  wife,  so  that  she  must  be  discovert  when  the  will  takes 
effect.  Gilbert  v.  Letv'is,  1  D.  J.  &  S.  38 ;  Green  v.  Mars- 
den,  1  Dr.  646. 
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c.  If  the  legatee  is  unmarried  at  the  time,  but  the 
testator  shows  that  he  contemplates  her  marriage,  and 
expressly  wishes  to  guaiJ  against  the  claims  of  a  future 
husband,  the  same  effect  will  follow.  Ex  ])arte  Killick, 
3  M.  D.  &  De  G.  480 ;  In  re  Tarseijs  Trust,  L.  E.  1  Eq. 
561. 

d.  So,  too,  if  a  trust  is  created  confined  to  the  particular 
gift,  and  no  other  motive  for  it  is  discernible.  Adamson  v. 
Armitage,  19  Ves.  416. 

But  the  mere  interposition  of  trustees  will  not  give  the 
word  the  force  of  separate  if  the  trust  is  created  for  the 
general  purposes  of  the  will,  and  not  confined  to  the  par- 
ticular gift.     Massy  v.  Rovjen,  supra. 

8.  It  is  clearly  settled  that  a  married  Avoman  may  be  Restraint 
restrained  from  anticipating  the  rents  and  profits  of  real  dpation  of 
estate  and  the  income  of  personalty  given  to  her  separate  ^^^°^^- 
use. 

A  restraint  upon  anticipation  applicable  to  the  rents  of 
real  estate  devised  to  a  married  woman  in  tail  does  not 
prevent  her  from  enlarging  the  estate  tail  to  a  fee  with  her 
husband's  consent.     Cooper  v.  Macdoncdd,  7  Ch.  D.  289. 

The  case  would  probably  be  the  same  if  the  restraint 
upon  anticipation  were  expressly  applied  to  the  corpus. 
Cooper  V.  Macdoncdd,  supra. 

A  married  woman  entitled  to  real  estate  for  life  to  her 
separate  use  without  power  of  anticipation,  with  a  testa- 
mentary power  of  disposition,  may  release  her  power  under 
the  Act  for  the  abolition  of  fines  and  recoveries.  Heath  v. 
Wickham,  5  L.  R.  Ir.  285. 

In  the  case  of  a  restraint  upon  anticipation  applied  to  Restraint 

applied  to 
the  corpus  of  real  estate,  the  effect  appears  to  be  to  restram  corpus  of 

the  married  woman  from  disposing  either  of  the  income  or  producing 

the  corpus  during  coverture  except  by  will.     Baggett  v.  income. 

Meu.x,  1  Coll.  138;  1  Ph.  627. 

The  same  rule  applies  to  a  fund  of  personalty  producing 
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income  given  to  a  married  woman  for  her  separate  use 
without  power  of  anticipation.     In  re  Ellis's  Trusts,  17 
Eq.  409. 
Restraint        In  the  case  of  a  fund  not  producing  income,  such  as  a 

upon  anti-  .  ,  ,  n         •  i         t        ,     t         -, 

cipation  of  pecuniary  legacy,  or  a  share  oi  residue  directed  to  be  con- 
not^pro^     verted,  given  to  a  married  woman  for  her  separate  use 

ducing        without  power  of  anticipation,  the  restraint  upon  anticipa- 
income.  . 

tion  has  recently  been  held  to  be  of  no  effect.  In  re 
Croughton's  Trusts,  8  Ch.  D.  460 ;  see  lie  Sykess  Trusts, 
2  J.  &  H.  415. 

This  decision  appears  to  be  conflicting  with  Re  Sarel,  4 
N.  R.  321 ;  10  Jur.  N".  S.  876  ;  Re  Gaskell's  Trusts,  U  Jxir. 
N.  S.  780. 
Deter-  _         The  restraint  upon  anticipation  attaches   only  to  the 

mines  with  tip  i  •  •  i 

coverture,  separate  estate,  and  therefore  determines  with  coverture. 
Bart07i  V.  Briscoe,  Jac.  603  ;  Jo7ies  v.  Salter,  2  R.  &  M.  208; 
Woodmeston  v.  Walker,  2  R.  &  M.  197. 

But  if  nothing  is  done  with  the  property  in  the  mean- 
time it  revives  on  future  coverture  :  Tullett  v.  Armstrong, 
1  B.  1 ;  4  M.  &  Cr.  390  ;  Scarborough  v.  Borman,  1  B.  34  ; 
4  M.  &  Cr.  378 ;  Re  Gaffee,  1  Mac.  &  G.  541  ;  unless  the 
restraint  is  confined  to  marriage  with  a  particular  husband 
by  name.  Morris  v.  Morris,  4  Dr.  33  ;  Hawkes  v.  Hub- 
buck,  11  Eq.  5  ;  see  In  re  Molyneux's  Estate,  I.  R.  6  Eq. 
411. 

But  a  sale  or  conversion  of  the  property  destroys  the 
separate  use.     Wright  v.  Wright,  2  J.  &  H.  647. 

What  Difficulties  have  sometimes  arisen  as  to  what  words  are 

words 

create  a      iiecessary  to  create  a  restraint  on  anticipation. 

upon  anti-       ^  direction  that  there  is  to  be  no  sale  or  mortgage  of 

cipation.      ^i^g  estate  devised  or  the  rents  arising  from  it  during  the 

life  of  the  devisee,  amounts  to  a  restraint  on  anticipation. 

Raggett  v.  Meux,  1  Coll.   138;  1    Ph.  627;    Goulcler  v. 

Camm,  1  D.  F.  &  J.  146 ;  Steedman  v.  Poole,  6  Ha.  193. 
The  same  has  been  held  of  a  direction  that  the  receipts 
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of  the  devisee  alone,  after  the  payment  of  the  rents  devised 
shall  have  become  due,  should  bo  sufficient  discharges. 
Field  V.  Evans,  15  Sim.  375  ;  Baker  v.  Bradley,  7  D.  M. 
&  G.  597  ;   White  v.  Ilerrick  21  W.  R.  454. 

But  a  direction  to  pay  to  the  legatee  personally,  or  on 
her  receipt  alone,  will  not  restrain  anticipation.  Re  Ross's 
Trust,  1  Sim.  N.  S.  196  ;  Wag  staff  v.  Smith,  9  Ves.  520, 
524 ;  Act07i  v.  White,  1  S.  &  St.  429. 

When  the  legatee  has  a  power  to  appoint  the  accruing 
rents,  but  not  by  way  of  anticipation,  and  in  default  of 
appointment  there  is  a  gift  to  her  for  her  separate  use, 
the  restraint  upon  anticipation  applies  only  to  the  exercise 
of  the  power.  Barrymore  v.  Ellis,  8  Sim.  1  ;  Medley  v. 
Horton,  14  Sim.  222. 

But  if  the  gift  in  default  of  appointment  is  followed  by 
a  receipt  clause  applied  to  the  same  rents  as  those  she 
has  power  to  appoint,  the  restraint  upon  anticipation  will 
extend  to  the  whole  gift.  Moore  v.  Moore,  1  Coll.  54; 
Broivn  v.  Bamford,  1  Ph.  620. 
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limitations  by  way  of  remainder— divesting. 

What  Cannot  be  Given  Over. 

In  some  thinofs  no  thin  sf  less  than  an  absohite  interest 
can  be  given. 
Remainder      There   can  be  no  remainder  in  the  strict  sense  of  the 

in  chattels,  ^      n    ^  t  p 

word  of  chattels.     At  law  a  grant  of  chattels  for  life  vests 
the  whole  legal  interest  in  the  tenant  for  life. 

This  rule,  however,  does  not  apply  to  gifts  by  will.  It 
has  long  been  settled  that  under  a  gift  by  will  of  a  term 
to  A.  for  life,  and  after  his  death  to  B.,  or  to  the  children  of 
A.,  the  legal  interest  passes  by  way  of  executory  devise  to 
the  person  entitled  under  the  will  on  the  death  of  the 
tenant  for  life.  Manning's  Case,  8  Rep.  94  b  ;  Lavipet's 
Case,  10  Eep.  46  6;  Stevenson  v.  Mayor  of  Liverpool, 
L.  R.  10  Q.  B.  81. 

In  some  cases  the  nature  of  the  property  is  such  as  not 
to  allow  of  successive  limitations ;  thus  : — 
Constim-         Things  quw  ipso  usu  consuniuntur  cannot  be  given  over, 

able 

articles       unless  they  form  part  of  a  stock-in-trade.     Randall  v. 
given  over.  Russell,  3  Mor.  190  ;    Andrew  v.  Andreiv,  1  Coll.  690  ; 

Groves  v.  Wright,  2  K.  &  J.  347 ;  Bryant  v.  Easterson,  7 

W.  R.  298  ;  5  Jur.  N.  S.  166  ;  PMllips  v.  Beal,  82  B.  25  ; 

Cockayne  v.  Harrison,  13  Eq.  432 ;  see  Re  Hall's  Will, 

19  Jur.  974. 

Even  in  the  case  of  stock-in-trade  if  the  tenant  for  life 

is  not  to  be  liable  for  depreciation  he  takes  absolutely. 

Breton  v.  Mockett,  9  Ch.  D.  95. 
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Absolute  interests  can  of  com'se  not  be  limited  over  by  There  can 

.        be  no  re- 
way  of  remainder ;  thus  a  devise,  if  A.  dies  without  heu's,  mainder 

after  a  prior  devise  to  A.  in  fee,  is  void.     Tilbury  v.  Tar-  absolute 

hut,  3  Atk.  617 ;  1  Ves.  sen.  88.  ^"t^'-e^*- 

And  in  the  same  way  absolute  interests  in  personalty 
cannot  be  given  to  several  persons  in  succession.  Byng 
V.  Lord  Strafford,  5  B.  558. 

A  gift  over,  which  would  be  invalid  supposing  the  prior  A  gift  over 

legatee  survives  the  testator,  does  not  become  valid  by  his  j^ggif  ^^^g 

death  in  the  testator's  lifetime.  notbecome 

valid  by 

Therefore,  a  gift  of  personalty  to  A.  and  the  heirs  of  the  death 

1-11  •     1  T-.      1  k  >      ^        ^     •         ■\      ^^  the  prior 

his  body,  remainder    to  r>.,  lapses    by  A.  s  death  m  the  legatee  be- 

testator's   lifetime.     Harris  v.   Davis,    1    Coll.  416 ;  see  tggtator 

however,  In  re  Stringer's  Estate ;  Shavj  v.  Jones-Ford, 

6  Ch.  D.  1. 

So,  too,  a  gift  of  consumable  articles  to  A.  for  life, 
remainder  to  B.,  lapses  by  A.'s  death  before  the  testator. 
Andrews  v,  Andreivs,  1  Coll.  690. 

There  can  be  no  gift  over  of  so  much  as  a  legatee  does  Giftoverof 

.  .so  much  as 

not  dispose  oi  where  an  absolute  interest  has  been  given  a  legatee 
to  the  legatee.     Wathins  v.  Williams,  3  Mac.  &  G.  622;  ^Jp^gfof 
Henderson  v.  Gross,  29  B.  216;  Bower  v.  Goslett,  27  L.  J.  is  void. 
Ch.  249  ;  6  W.  K  8. 

Nor  can  there  be  a  gift  over  of  what  remains  after 
payment  of  the  debts  of  a  legatee  to  whom  an  absolute 
interest  is  given.     Perry  v.  Merritt,  18  Eq.  152. 

However,  a  gift  at  the  legatee's  death  of  whatever 
remains  after  a  gift  to  the  legatee  indefinitely  may  be  con- 
strued as  a  disposition  of  the  residue  at  the  legatee's 
death,  so  as  to  cut  him  down  to  a  life  estate.  Constable 
V.  Bidl,  3  De  G.  &  Sm.  411;  Adams'  Trust,  14  W.  R.  18; 
Bihbens  v.  Potter,  10  Ch.  D.  733. 

And  if  a  fund  is  given  to  a  person  expressly  for  life,  Gift  over 
with  a  power  of  disposing  of  it  during  her  life  or  by  will,  interest, 
a  gift   of  it  after  the  death  of  the  donee  of  the  power  ^^^^  v^^^^^ 
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of  disposi- 
tion. 


is  good,  SO  far  as  she  does  not  exercise  the  power 
Fennockv.  Pennock,  13  Eq.  144;  In  re  Thomson's  Estate; 
Herring  v.  Barrow,  13  Ch.  D.  144;  14  ih.  263;  In  re 
Stringer's  Estate;  Shaiu  v.  Jones-Ford,  G  Ch.  D.  1;  see 
Be  Brook's  Will,  2  Dr.  &  S.  362. 


Legal  re- 
mainder 
and 

executory 
interests. 


Incidents 
of  re- 
mainders. 


Limitations  Distixguished. 

Limitations  (exckidiug  immediate  hmitations  of  parti- 
cular estates)  fall  most  naturally  into  limitations  disposing 
of  property  in  which  partial  or  contingent  interests  have 
been  previously  given,  and  limitations  varying  and  re- 
arranging previous  dispositions. 

A  legal  remainder  of  freehold  must  be  supported  by  a 
previous  estate  of  freehold,  otherwise  it  can  only  be  sup- 
ported as  an  executory  devise. 

And  as  no  limitation  can  be  a  remainder  following  upon 
an  estate  less  than  an  estate  for  life,  so  no  limitation  can 
be  a  remainder  following  upon  a  determinable  fee,  or  any 
greater  estate.  Fearne,  C.  E.  225;  Seymor's  Case,  10 
Co.  95,  h. 

But  where  an  estate  can  take  effect  as  a  remainder,  it 
will  never  be  construed  an  executory  devise  or  springing 
use :  Canuardine  v.  Garvjardine,  1  Ed.  27;  Goodtitle  \. 
Billington,  Dougl.  725;  Fearne,  C.  K  386;  the  reason 
given  being  that  "executory  interests,  not  by  way  of 
remainder,  unless  engrafted  on  an  estate  tail,  cannot  bo 
barred,  and  consequently  there  is  a  tendency  in  such 
interests  to  a  perpetuity,  which  is  contrary  to  the  policy 
of  the  law."     Smith's  Ex.  Dev.  71. 

Contingent  remainders  can  no  longer  fail  by  forfeiture, 
surrender,  or  merger,  but  (except  in  cases  within  40  &  41 
Met.  c.  33)  they  will  fail  by  the  failure  of  the  particular 
estate  of  freehold,  before  the  remainder  is  ready  to  come 
into  possession;     Rhodes  v.  Whitehead,  2  Dr.  &  Sm,  532; 
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Price  V.  Hall,  5  Eq.  399;  Percival  v.  Pcrclval,  9  Eq.  38G; 
liiuckenhari/  v.  Gibbons,  2  Ch.  T>.  417. 

Contiugeut  remainders  of  copyholds  are  liable  to  fail  in 
the  same  Avay  by  failure  of  the  particular  estate  before 
they  have  vested,  see  ante,  p.  245. 

This  rule  does  not  apply  to  equitable  remainders,  which 
arc  not  remainders  proper  but  in  the  nature  of  executory 
interests.  Hopkins  v.  Hopldns,  Ca.  t.  Talb,  44;  1  Atk. 
581;  Re  Eddel's  Trust,  11  Eq.  559. 

A  legal  estate  outstanding  in  a  mortgagee  is  sufficient  to 
support  the  remainders.  Astley  v.  Micklcihiua'it,  15  Ch. 
D.  59. 

The  rule  does  not,  of  course,  apply  to  personalty. 

By  40  &  41  Vict.  c.  33,  which  applies  to  wills  executed 
or  republished  after  the  2nd  August,  1877,  contingent 
remainders  are,  "in  the  event  of  the  particular  estate 
determining  before  the  contingent  remainder  vests,"  to 
take  effect  as  executory  limitations.     See  ante,  p.  245. 

An  estate  may,  according  to  the  events  that  happen,  be  An  estate 
either  a  remainder  or  an  executory  devise.  For  instance,  remainder 
if  after  life  estates  there  is  a  devise  to  children  in  fee,  and  °'^  *^\ 

executory 

if  they  die  under  twenty-one  over,  the  devise  over,  if  there  devise,^ 
are  children  to  take  who  die  under  twenty-one,  would  be  to  the 
an  executory  devise ;  yet  the  implied  devise  over,  in  case  ®^''^"*^- 
there  were  no  children  to  take  at  all,  would  be  a  contin- 
gent remainder.     Evevs  v.  Ghallis,  18  Q.  B.  224;  7  H.  L. 
531;  Broohman  v.  Smith,  L.  R.  6  Ex,  291,  p.  305. 

A  remainder  must  be  distinguished  from  an  immediate  Remainder 
vested  estate,  subject  to  a  term;  thus,  where  an  estate  of  g^^ished 
freehold  is  limited  after  a  term,  it  is  either  a  vested  estate  ^'^°^  j" . 

'  immediate 

or  an  executory  devise.     For  instance,  a  devise  to  A.  for  vested 

•    1  •/»  1         1     n  T  estate  sub- 

a  term  of  eighty  years,  if  he  shall  so  long  live,  and  after  ject  to  a 
his  death  to  B.,  gives  B.  strictly  speaking  an  executory  ^^'^' 
interest,  since  A.  may  live  longer  than  eighty  years,  and 
the  freehold  would  therefore  be  in  suspense  during  the 
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remainder  of  A.'s  life.  It  has,  however,  been  held  that 
B,  takes  a  vested  interest,  "  for  the  mere  possibility  that 
a  life  in  being  may  endure  for  eighty  years  to  come  does 
not  amount  to  a  degree  of  uncertainty  sufficient  to  consti- 
tute a  contingency."  Fearue,  C.  K.  21 ;  Napper  v.  Sanders, 
Hutt.  118,  cit.  3  At.  781 ;  Lord  Derby's  Case,  cit.  Lit. 
Eep.  870 ;  Fearne,  C.  E.  22. 

This   applies,   however,  only   "  where   the   life   cannot 

exceed  the  term,  and  the  term  must  determine  with  the 

life."     It  does  not  apply,  for  instance,  where  the  term  is 

only  for  sixty  years.     Beverley  v.  Beverley,  2  Vern.  131. 

Devise  In  the  same  way  a  devise,  after  payment  of  debts,  is 

after  pay-  •     i       i  •  t  t   •  n 

ment  of      not  a  remamder  but  an  immediate  vested  interest.     Bai-- 

viie±  nardiston  v.  Carter,  1  P.  W.  505  ;  3  B.  P.  C.  64  ;  Bagshaw 
v.  Spencer,  1  Ves.  sen.  142 ;  see  1  Coll.  Jur.  378 ;  and  see 
ib.  214. 
Remain-  Again,  dispositions  by  way  of  remainder  may  be  in- 
alternative  tended  to  take  effect  only  after  the  determination  of  prior 
Kmita-^^'^*  partial  interests,  or  they  may  be  alternative  contingent 
tions.  remainders  intended  to  provide  for  the  case  of  prior  con- 

tingent limitations  not  taking  effect.  In  the  former  case, 
if  any  of  the  intermediate  limitations  are  void,  the  re- 
mainders fail  with  them ;  in  the  latter,  the  limitations  are 
good  if  the  events  upon  which  they  are  to  take  effect 
happen.  Brudenell  v.  Ehves,  1  East,  442;  Cronipe  v. 
Barrow,  4  Ves.  681. 

Thus,  in  a  devise  to  A.  for  life,  then  to  his  first  son  for 
life,  and  after  his  decease  to  the  first  and  other  sons  of 
such  first  son  successively  in  tail,  and  in  default  of  issue 
of  A.,  or  in  case  of  his  not  having  any  at  his  decease  over, 
if  A.  has  a  son  and  grandson,  the  devise  over  in  default  of 
issue  of  A.  is  a  disposition  by  way  of  remainder  of  some- 
thing not  previously  disposed  of;  while  the  devise,  in  case 
of  his  not  having  any  issue  at  his  decease,  is  an  alternative 
contingent  limitation,  disposing  of  something  previously 
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disposed  of,  in  the  event  of  that  disposition  failing  in  a 
particular  way.  Monijpennyv.  Devimg,  2  D.  M.  &  G.  145 ; 
Doe  V.  Challis,  IS  Q.  B.  224 ;  7  H.  L.  531 ;  Percival  v. 
Percival,  9  Eq.  38G. 

And  the  same  limitation  may,  according  to  the  events 
that  happen,  be  a  disposition  to  take  effect  after  the  failure 
of  prior  limitations,  or  a  substitutional  limitation  intended 
to  meet  the  case  of  prior  limitations  never  taking  effect  at 
all.  For  instance,  a  limitation  in  default,  or  for  want  of 
persons  to  take  under  prior  limitations  for  life  or  in  tail, 
takes  effect  either  in  default  of  persons  to  take  the  prior 
estates,  or  after  the  determination  of  their  estates.  Good- 
right  v.  Jones,  4  Mau.  &  S.  88  ;  Leiuis  v.  Waters,  6  East, 
836 ;  see  Doe  v.  Bacre,  1  B.  &  P.  250 ;  8  T.  R.  112. 

When  a  particular  estate  is  limited  upon  a  contingency,  Whether  a 

'■  ...  contin- 

and  the  subsequent  estates  are  limited  as  remainders  upon  gency  runs 
it,  the  contingency  yrimd  facie  apphes  to  the  whole  series  ^vhole" 
of  limitations.     Davis  v.  Norton,  2  P.  W.  390 ;  Doe  d.  f.^^i.e^  «f 

limita- 

Watson  v.  Shipphard,  Dougi.  75  ;  Toldevvy  v.  Colt,  1  Y.  tions. 
&  C.  Ex.  240,  627 ;  1  M.  &  W.  2.50. 

Similarly,  when  an  interest  is  given  to  a  person,  and 
then  in  a  certain  event  a  different  interest  is  given  with 
limitations  over,  the  contingency  applies  to  all  the  sub- 
sequent limitations.  Graij  v.  Gelding,  6  Jur.  N.  S.  474 ; 
Cattlcy  V.  Vvacent,  15  B.  198;  Findon  v.  Findon,  24  B. 
83 ;  Lett  v.  Randall,  10  Sim.  112  ;  Paylor  v.  Pegg,  24  B. 
105. 

On  the  other  hand,  if  the  subsequent  limitations,  or  Cases 
any  of  them,  can  be  looked  upon  as  independent  gifts,  subsequent 
they  will  not  be  liable  to  the  contingency  of  preceding  ^^'i^Jg''.^^ 
gifts.     LethieuUier  v.    Tracy,   3   Atk.    774 ;   Amb.    204 ;  pendent 
Boosey  v.  Gardiner,  5  D.  M.  &  G.  122 ;  Doutty  v.  Laver,^ 
14  Jur.  188  ;  Partridge  v.  Foster,  35  B.  545  ;  In  re  Blight ; 
Blight  V.  Hartnoll,  13  Ch.  D.  858. 

In  the  same  way,  if  a  particular  gift   is  expressed  to 
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be  made  coutiugent  from  motives  applicable  to  that  gift 

only,  subsequent  gifts  will  not  be  contingent.     Hovton  v. 

WhittaJcer,  1  T.  E.  34G. 
Subse-  And  if  subsequent  gifts  can  be  read  as  given,  subject  to 

subject^to*  the  prior  limitations,  they  will  not  be  liable  to  the  con- 
En°enT'"  ti^^gencies  of  prior  gifts.  Shej^eld  v.  Earl  of  Coventry,  2 
gifS!''        D.  M.  &  G.  551;  see  Pearson  v.  Rutter,  3  D.  M.  &  G. 

398 ;  6  H.  L.  61 ;  Hole  v.  Davies,  34  B.  345 ;  ante,  pp.  404, 

405. 
Where  the      In  the  same  way,  when  there  has  been  a  gift  in  one 

ultimate  „   .  .       p 

limitation  event  to  One  set  of  issue  m  lee,  and  upon  another  event 
t^^pj^or     to  another  set  of  issue  in  tail,  a  gift  over  in  default  of 

contin-  such  issuo  mav  be  construed  as  referring  to  a  failure  of 
gencies.  ^  ° 

all  the  prior  limitations,  and  not  merely  as  a  remainder 
dependent  upon  the  limitations  to  the  second  class  of 
issue  taking  effect.  Doe  d.  Lees  v.  Ford,  2  E.  &  B.  970. 
Whether  As  to  whether  in  a  devise  of  Whiteacre  to  A.  and  his 
limitation  issue,  and  then  to  B.  and  his  issue,  and  of  Blackacre  to 
the^whok  ^-  ^^^'■^  ^^^  issue,  and  then  to  A.  and  his  issue,  and  in  de- 
of  property  fault  of  issuo  of  A.  and  B.  over,  the  ultimate  gift  includes 

which  has 

been  given  both  estates,  soc  Govclon  V.  Gordon,  L.  R.  5  H.  L.  254  ; 
dependent  ^^^>  ^00,  Adshead  V.  Willets,  29  B.  358. 

lines. 


Divesting. 

A  gift  A  vested   interest  which  is  given  over  in  certain  e\'ents 

^dve'Jover  i«  divcsted,  if  those  events  happen,  though  the  gift  over 
in  certain    ^^^r^^.  jjq  void,  or  though  the  legatee  to  take  under  the  gift 

events  is  -^  o  o  o 

divested  if  ovcr  dies  before  the  testator.     Doe  d.  Blornfield  \.  Eyre, 
events        5  C.  B.  713  ;  Rohlnson  V.  Wood,  G  W.  R  728  ;  27  L.  J.  Ch. 
happen.      ^^G  ;  O'Mahoncy  v.  Burdett,  L.  R.  7  H.  L.  388.     In  Jack- 
son V.  Nohle,  2  Kee.  500,  the  question  was,  whether  the 
event  upon  which  the  gift  over  was  to  take  effect  had 
happened,  and  it  was  held  it  had  not,  the  period  during 
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Avhich  it  was  to  take  effect  being  limited  to  tlie  lives  of 
the  persons  to  take  under  the  gift  over. 

But  if  the  contingency  of  there  being  a  person  to  take 
living  at  the  time  can  be  looked  upon  as  part  of  the 
event  upon  which  the  gift  over  is  to  take  effect,  the 
original  gift  will  remain  if  there  is  no  such  person. 
Croziev  v.  Grozier,  15  Eq.  282. 

Upon  this  principle,  under  a  gift  to  the  testator's  two 
sons  and  daughter  in  equal  shares,  with  a  gift  over  of  the 
dauo-hter's  share,  if  she  should  die  without  issue,  to  the 
survivors  or  survivor  of  the  sons,  it  was  held  that  the 
daughter  having  siirvived  the  sons  took  absolutely.  Jones 
v.  Davies,  28  W.  R  455;  see  Eaton  y.  Barker,  2  CoW. 
124. 

In  tbe  case  of  a  substitutional  gift  to  several  persons,  Substitu- 

,.  .      .  „  tional  gifts 

or  to  such  of  them  as  may  survive  the  tenant  for  life,  it  to  survi- 
none  survive  the  tenant  for  life  the  original  gift  remains,  ^°^^' 
whether   the   gift   is  vested  or  contingent.     Sturgess    v. 
Pearson,  4  Mad.  411 ;   Wagstaff  v.    Croshie,  2  Coll.  74G  ; 
Re  Saunders  Trust,  L.  K.  1  Eq.  675. 

It  is  indifferent  whether  the  gift  is  in  the  simple  form 
"to  several  or  the  survivors,"  or  whether  there  is  an 
express  gift  over  in  the  event  of  any  members  of  a  class 
dying  before  the  tenant  for  life  to  the  survivors  ;  in  such 
a  case,  if  none  survive  the  tenant  for  life,  the  original 
gift  remains.  Harrison  v.  Foreman,  5  Ves.  207 ;  Cam- 
hridge  v.  Rous,  25  B.  409  ;  Marriott  v.  Ahell,  7  Eq.  478. 

Similarly  the  shares  of  parents  given  in  the  event  of  Substitu- 
their   dying    before  the  tenant  for  life  to  their  children,  ^f^g  t,, 
remain  absolute  if  there  are  no  children.    Smither  v.  Wil-  chililitu. 
loch,  9  Ves.  233;  Hodgson  v.  Smithson,  21  B.  SoG;  8  D. 
M.  k  G.  604. 

An   important    distinction    must,    however,   be    drawn  Distinction 
between  a  gift  over  of  the  whole  of  a  prior  interest  in  gift  over 
certain  events,  and  a  gift  over  of  a  portion  of  the  prior  ^"g^^t'g^Jf" 
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the  whole   interest  in  certain  events.     In  the  latter  case  the  prior 

and  of  a        .  .         . 

partial        interest  is  divested    only  so   far    as  _is  necessary  tp  give 
enect  to  the  giit  over. 

Thus,  if  there  is  a  devise  in  fee,  followed  by  a  gift 
over  to  another  person  for  life  if  the  devisee  dies  without 
issue,  the  devisee  in  that  event,  nevertheless,  takes  the 
fee,  subject  only  to  the  life  interest :  Gatenby  v.  Morgan, 
1  Q.  B.  D.  685. 


The  Construction  of  Gifts  Over. 


Gifts  over       When  property  is  given  over  in  one  event  to  one  person, 
different     ^i^tl  in  another  event  to  another,  and  both  events  occur 

events  to 
different 


simultaneously,  the  original  gift  is  not  divested.    Ormerod 
persons       y.  RiUij,  12  Jur.  N.  S.  112.     See  Drennan  v.  Andxew,  36 

■where  both 

events  Li.  J.  Oil.  1. 

appen.  "When  there  is  a  gift  over  upon  a  certain  contingency, 

event  must  it  will  not  take  effect  unless  the  exact  contingency  happ(ins. 

happen  in    _.i  -pi  •  •  p  a         ■  ^  -n  -pi         t 

order  that  Thus,  if  there  is  a  gift  to  A.  With  a  gift  over  if  he  dies  m 
may  take"^  ^^®  testator's  lifetime,  and  A.  dies  simultaneously  with  the 
effect.         testator,  the   gift   over   does   not   take   effect.     Wing  v. 
Angrave,  8  H.  L.  183. 

There  are  here  two  distinct  and  independent  events,  in 
which  the  gift  to  A.  will  lapse,  death  in  the  testator's  life- 
time and  death  simultaneously  with  the  testator,  one  of 
which  the  testator  has  contemplated  and  the  other  not. 
No  doubt,  it  may  be  said,  that  the  gift  over  might  be  read 
as  equivalent  to  "  if  A.  does  not  survive  me  to  B. ;"  but 
this  would  be  making  a  will  for  the  testator,  since  the 
event  that  has  happened  does  not  include  the  event  con- 
templated, and  it  cannot  be  said,  that  if  the  gift  over  was 
to  have  effect  if  A.  died  in  the  testator's  lifetime,  d  fortiori 
it  was  to  have  effect  if  A.  died  simultaneously  with  the 
testator.     The  most  that  can  be  affirmed  is  that  if  the 
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testator  could  be  consulted  he  would  probably  say,  that  the 
gift  over  was  to  have  effect  equally  in  either  event. 

But  Avhere  the  events  which  happen  include  the  events  Cases 

J.  1         1  1         1  1         •  •  1    •  p    1      vrhere  the 

contemplated  by  the  testator,  so  that  it  may  be  said,  ii  the  events 
gift  was  to  go  over  in  the  events  mentioned,  a  fortiori  it  pgninciude 
must  have  been  meant  to  go  over  in  the  events  that  have  ^^^  events 

upon 

happened,  the  gift  over  will  take  effect.     This  is  the  rule  which  the 
mentioned  by  Cicero  as  having  been  adopted  in  the  case  of  f^  take^^ 
Curius  V.  CoponivyS :  "  M.  Guriurti,  qui  hceres  institutus  ^^^°^' 
essetita,  'r)iortiio  posticmo  filio,'  cumfilius  non  modo  non 
viortuus,  seel  ne  natus  quidem  esset,  hceredem  esse  o])ortere." 
Pro.  Coec.  18. 

And  the  test  of  the  applicability  of  the  rule  will  be 
found  in  the  possibility  of  putting  the  argument  in  its 
favour  in  the  form  of  non  modo  non — sed,  ne  quiderii — if, 
for  instance,  property  is  given  to  A.  if  he  fulfil  certain 
conditions,  and  if  he  neglect  to  fulfil  them  to  B.,  and  A. 
dies  in  the  testator's  lifetime,  the  gift  over  to  B.  will  take 
effect,  although,  strictly  speaking,  the  testator  never  con- 
templated that  the  performance  of  the  conditions  annexed 
to  the  gift  to  A.  might  become  impossible  through  A.'s 
death  in  his  lifetime.  The  preceding  estate  being  out  of 
the  way,  in  any  mode  whatever,  the  remainder  takes 
effect;  and  the  rule  applies  whether  the  gift  is  void  in 
its  inception  or  becomes  void  in  its  result.  See 
Jones  V.  Wcstcomb,  1  Eq.  Abr,  245,  pi.  10;  Gulliver  v. 
Wickett,  1  Wils.  105 ;  Avelyn  v.  Ward,  1  Ves.  sen.  420 ; 
Meadoivs  v.  Parry,  1  V.  &  B.  124 ;  Warren  v.  Rudall, 
4  K.  &  J.  603,  and  9  H.  L.  420;  Brock  v.  Bradley, 
33  B.  670. 

The  failure  of  the  prior  gift  in  these  cases  was  not  owiug 
merely  to  the  fact  that  the  first  taker  did  not  survive  the 
testator,  as  in  the  cases  under  the  former  head,  but  to  that 
fact,  plus  the  non-performance  of  the  condition,  since,  if 
the  first  taker  had  survived  the  testator  he  would  not  have 

I  I 
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taken  an  indefeasible  interest  till  the  condition  had  been 
satisfied. 

So  a  gift  to  several  persons  by  name,  with  a  gift  over  if 

they  shonld  die  in  the  testator's  lifetime,  will  take  effect 

with  regard  to  the  shares  of  those  who  are  dead  at  the  date 

of  the  will.     Barnes  v.  Jennings,  L.  R.  2  Eq.  448. 

Construe-        If  there  is  a  gift  to  a  person  with  a  gift  over  in  the 

*^°^*^u°ou^  event  of  his  death  in  a  particular  manner,  as  for  instance 

death  of      iq  j^    ^nd  if  he  dies  under  twenty-one  to  B. : — 

the  legatee  .,,.„.  r-    ,  i 

under  a  1.  If  A.  dies  Under  twenty-one,  ni  the  iiletnne  ot    the 

given  age.  ^  ^^      ^^le  gift  over  takes  effect.     Barrel  v.  Molesivorth, 

Case  where  '  o 

the  legatee  2  Vern.  378;  Willing  v.  Baine,  2  Eq.  Ab.  545,  pi.  22;  3 

the  testator  r.  Wms.  115;  Humphreys  v.  Howes,  1  R.  &  M.  G39;  Re 

g"vln!ge.  Green's  Estate,  1  Dr.  &  Sm.  68;  RacMiam  v.  Be  la  Mare, 

2  D.  J.  &  S.  74.     In  this  case  the  failure  of  the  prior  gift 

is  due  not  to  lapse  merely,  since  if  A.  had  survived  the 

testator  the  gift  to  him  would  not  have  been  indefeasible 

until  he  had  attained  twenty-one. 

Where  the      2.  If  A.  dies  over  twenty-one  in  the  testator's  lifetime, 

legateedies  ^^^^    .^^  ^^^^,  ^^^^  ^^^  ^^-^^  eflect.     WilUams  V.  Chitty,  3 

OV61    uilG  O 

given  age    yes.  lun.  545;  Boo  V.  Brahant,  3  B.  C.  C.  393;  4  T.  R. 

before  the  j  '  n        i 

testator.     70G;  Humherstonc  Y.  Stanton,  1  V.  &  B.  385;  McCarthy 
V.  MCarthy,  3  L.  R.  Ir.  317. 

In  this  case  since  A.,  if  he  had  survived,  would  have 
taken  an  indefeasible  interest,  the  failure  of  the  gift  to 
him  is  due  to  lapse  only,  which  the  testator  cannot  be 
supposed  to  have  contemplated,  and  the  event  on  which 
alone  there  is  a  bequest  to  the  claimant  has  not  occurred. 

Where,   however,  the  prior  gift  is  to  a  class,  the  fol- 
lowing rules  may  be  laid  down;  suppose  a  gift  to  children 
as   a   class,  followed   by  a  gift  over,  if   they  die  under 
twenty-one : — 
Gift  to  a         1.  If  the  contemplated  class  never  comes  into  existence, 
foilowedby  ^^^^  gi^*  ^ver  takes  effect  on  the  principle  already  stated, 
a  gift  over  ^^^^^_.    j^^^^g  y    Westeomh,  1  Eq.  Ab.  245,  pi.  10;    Mac- 

if  all  die 
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klnnon  v.  Seiucll,  2  M.  &  K.  202.     In  these  cases  tlie  con-  under  21, 

'  where  the 

dition  is  more  than  fulfilled,  since  the  events  that  have  class  never 
happened  include  the  condition  upon  which  the  property  existence, 
is  given  over, 

2.  If  members  of  the  class  come  into  existence,  but  die  If  all  die 

,      ,.  „     .  y        ,  .  Tinder  21 

under  twenty-one  in  the  testator  s  lit etmie.  in  tins  case,  before  the 
too,  it  seems  the  cjift  over  will  take  effect,  and  the  same  *®^*^*°^- 
arguments  would  apply  as  to  the  previous  case,  with  the 
additional  argument  that  the  condition  is  in  fact  literally 
fulfilled.  It  is  not  by  reason  of  lapse  that  the  gift  over 
takes  effect,  since  if  the  legatees  in  question  had  survived 
the  testator,  the  gift  over  would  still  have  held  good  in  the 
events  that  have  happened.  See  Broohnan  v.  Smith, 
L.  R.  6  Ex.  p.  303 ;  Maddnnon  v.  Peach,  2  Kee.  555 ;  but 
see  Greated  v,  Greated,  26  B.  621. 

3.  If  members  of  the  class  come  into  existence,  survive  If  all  die 

,.p     .  .f.  before  the 

twenty-one,  and  die  in  the  testator  s  lifetime,  the  giit  over  testator, 
will  not  take  effect:  Tarhuck  v.  Tarhud;  4  L.  J.  Ch.  129  ;  ^ndeT21. 
Broohnan  v.  Smith,  L.  E,  6  Ex.  291;  ib.  7  Ex.  271;  or, 
to  state  the  rule  more  generally,  if  all  conditions  are 
fulfilled  which  would  entitle  those  taking  under  the  prior 
gift  to  indefeasible  interests,  supposing  they  had  survived 
the  testator,  if  in  other  words  the  failure  of  the  prior  gift 
is  due  to  lapse  and  lapse  only,  the  gift  over  does  not  take 
effect. 


Gifts  Over  upon  Death  Treated  as  a  Contingent 
Event. 

1.  If  there  is  an  immediate  gift  to  A.,  and  a  gift  over  Giftoverin 

.  .        I    .        case  of  the 

in  case  of  his  death,  or  any  similar  expression  implying  iegatee'6 
the  death  to  be  a  contingent  event,  the  gift  over  will  take  ^®^*^- 
effect  only  in  the  event  of  A.'s  death  before  the  testator. 
Lord  Bindon  v.  Earl  of  Suffolk,  1  P.  Wins.  96;  Turner 

I  I  2 
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V.  Moor,  6  Ves.   556 ;    Cambridge  v.  Rous,   8  Ves.   12 ; 

Crigan  v.  Baines,  7  Sim.  40  ;  Taylor  v.  Stainton,  2  Jur. 

N.  S.  634 ;  Ingham  v.  Ingham,  I.  R  11  Eq.  101. 

This   rule   applies   though   the    gift   over  may  be   to 

persons  "  then  living,"  or  to  survivors.    Trotter  v.  Williams, 

Prec.  Ch.  78 ;  King  v.  Taylor,  5  Ves.  806. 

So,  too,  a  gift  to  several,  with  a  gift  over  in  case  of  the 

death  of  either  in  the  lifetime  of  the  others  or  other,  was 

confined  to  death  before  the  testator,  the  death  of  one 

before  the  other  being  a  certain   and  not  a  contingent 

event.    Hoivard  v.  Hoivard,  21  B.  550. 

It  makes  no  difference  that  the  gift  in  case  of  A.'s  death 

is  to  his  children,     Slade  v,  Milner,  4  Mad.  144 ;  Schench 

V.  Agneiu,  4  K.  &  J.  405. 

And  this  construction  has  been  adopted  where  the  gift 

over    was   "in  case  of  his   decease   or   at   his  decease." 

Arthur  v.  Hughes,  4  B.  506. 
Gift  over        But,  as  a  rule,  when  there  is  a  gift  to  A.  indefinitely, 
tee's  death!  foUowed  by  a  gift  at  his  decease,  A.  will  take  only  a  life 

interest.     ConstaUe  v.  Bull,  3  De  G.  &  S.  411 ;  Waters 

V.  Waters,  26  L.  J.  Ch.  624 ;  Adams'  Trusts,  14  W.  R.  18  ; 

Joslin  V.  Hammond,  3  M.  &  K.  110 ;  Reid  v.  Reid,  25  B, 

469 ;  Bihhens  v.  Potter,  10  Ch.  D.  733. 
General  2.  A  gift  over  "  in  case  of  the  death  of  A."  has  been 

that  the      coustruod  as  equivalent  to  "  after  his  death  "  in  the  fol- 
gift  was  to  lo^vving  cases  : — 

take  effect  ° 

after  A.'s  a.  Where  the  gift  is  only  of  a  life  interest,  and  the  re- 
mainder would  otherwise  be  undisposed  of.  Smart  v. 
Clark,  3  Euss.  365 ;  Tilson  v.  Jones,  1  E.  &  M.  553  ; 
Ingham,  v.  Ingham,  I.  R.  11  Eq.  101, 

h.  Where  the  testator  has  given  the  absolute  interest  in 
another  legacy  in  express  terms,  or  has  shown  an  intention 
to  provide  in  all  events  for  the  person  to  take  "  in  case  of 
the  death  of  A.,"  or  has  expressly  provided  for  the  death 
of  the  legatee  in  his  lifetime  with  regard  to  another  legacy 
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to  the  same  legatee,  there  is  ground  for  arguing  that  the 
gift  over  in  case  of  the  death  of  A.  was  to  take  effect 
upon  his  death  r.t  any  time.  Billings  v.  Sandom,  1  B. 
C.  C.  393 ;  Nowlan  v.  NelUgan,  1  B.  C.  C.  489  ;  Douglas 
V.  Chalmer,  2  Ves.  jun.  501. 

c.  So  a  direction  in  the  event  of  A.'s  death  to  continue 
her  annuity  for  the  benefit  of  her  children  will  not  be  con- 
strued as  providing  only  against  lapse.  Wilkins  v.  Jodrell, 
13  Ch.  D.  564. 

3.  If  the  oift  is  after  a  life  estate,  or  a  time  is  appointed  Giftoverin 

^  .  „  case  of  the 

for  payment,  the  words  "  in  case  of  death  "  refer  to  death  legatee's 
at  any  time  before  the  vesting  in  possession,  whether  before  ^  ^jfg  ' 
or  after  the  testator.     Hervey  v.  M'Laughlin,  1  Pr.  264 ;  interest. 
Johnson  v.  Antrohus,  21  B.  556 ;  Bolitho  v.  Hillyar,  34  B. 
180 ;  and  see  James  v.  Bal'e7%  8  Jur.  750. 

It  appears  that  a  gift  after  a  life  interest  to  executors 
for  their  trouble,  with  a  gift  over  in  case  of  death,  would 
])rimd facie  mean  death  before  the  testator.  Green  v.  Bar- 
Toiv,  10  Ha.  459. 

4.  In  the  case  of  realty  a  devise  to  A.  simply  in  a  will  Gift  ovei-_ 
before  the  Wills  Act,  and  in  case  of  his  death  over,  would  case  of  the 
perhaps  be  construed  as  to  A.  for  life,  and  after  his  death  t^gdevisee 
over.     Bowen  v.  Scoivcroft,  2  Y.  &  C.  Ex.  640  ;  see,  how- 
ever, Wright  v.  Stephens,  4  B.  &  AM.  574. 

On  the  other  hand,  if  the  devise  gives  A.  the  fee,  a  gift 
over,  in  case  of  A.'s  death,  will  be  held  to  refer  to  his 
death  before  the  testator.  Rogers  v.  Rogers,  7  W.  E.. 
541. 


Gifts  Over  upon  Death  Coupled  with  a 
Contingency. 

If  there  is  an  immediate  gift  to  A.,  and  if  he  dies  wath-  Gift  over 
out  issue  over,  the  gift  over  takes  effect  upon  the  death  ^^ithout'^ 
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issue  is  not  of  A.  without  issiie  at  any  time,  whether  before  or  after 

confined  to  . 

death  be-    the  testator.     Farthing  v.  Allen,  2  Mad.  310;  2  Jarm. 
testator.      730;  Smith  V.  Stewart,  4  De  G.  &  Sm.  253;  Cotton  v. 

Cotton,  23  L.  J.  Ch.  489 ;  Boivers  v.  Bowers,  8  Eq.  283 ; 

5  Ch.  244;  Else  v.  Else,  13  Eq.  196;  Varley  v.    Winn, 

2  K.  &  J.  705. 
The  fourth       Similarly,  if  the  gift  is  future,  as  to  A.  for  life  and  then 

riilG  111 

Edwards  v.  to  B.,  and  if  B.  dies  without  issue  over,  the  gift  over  will 
ovemiled.^^  take  effect  upon  the  death  of  B.  at  any  time  without 
issue,  whether  before  or  after  the  tenant  for  life. 
O'Mahoney  v.  Burdett,  L.  K  7  H.  L.  388  ;  Ingram  v. 
Soutten,  ih.  408 ;  overruling  the  so-called  fourth  rule  in 
Echuards  v.  Edwards,  15  B.  357. 

And  similarly,  a  direction  to  settle  a  legacy  uj)on  mar- 
riage is  prima  facie  not  restricted  to  marriage  in  the  life- 
time of  a  tenant  for  life.     Witham  v.  Witham,  3  D.  F.  & 
J.  758. 
In  what  There   may,    however,    be    circumstances   in    the    will 

period  of     limiting  the  defeasibility  to  some  earlier  time  than  the 
ff/.^^®^'.,,    death  of  the  legatee  without  issue.     Some  of  the  cases 

bihty  will  o 

be  limited,  decided  on  the  authority  of  Ediuards  v.   Edivards  are 

probably  not   reconcileable  with   the   rule  laid  down  in 

Ingram  v.  Soviten.     See  Allen's  Estate,  3  Dr.  380. 

The  following  rules  seem,  however,  to  be  admitted  in 

O'Mahoney  v.  Burdett. 

Giftoverto      1.  Possibly,  where  there  is  a  gift  over  if  any  members  of 
survivors.  i  t  •  i  •  •  ^  -c 

a  class  die  without  issue  to  the  survivors,  the  giit  over 
must  take  effect,  if  at  all,  before  the  time  when  the  sur- 
vivors are  to  be  ascertained. 

Thus,  if  the  gift  is  immediate  the  gift  over  may  be 
limited  to  the  happening  of  the  event  in  the  testator's  life- 
time. In  re  Smaling ;  Johnson  v.  Smaliug,  26  W.  B. 
231;  see  A^jsey  v.  Apsey,  36  L,  T.  N.  S.  941;  a  case 
apparently  inconsistent  with  Boivers  v.  Bowers. 

If  the  gift  is,  after  a  life  interest,  to  several  and  if  any 
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die  without  issue  to  the  survivors,  the  gift  over  may  in  the 
same  way  be  limited  to  death  without  issue  before  the 
tenant  for  life.  See  Glarh  v.  Henry,  11  Eq.  222 ;  6  Ch. 
588 ;  Besant  v.  Cox,  6  Ch.  D.  G04. 

2.  If  the  fund  is  vested  in  trustees  who  are  directed  to  Where  the 
distribute  it  at  a  certain  time,  so  that  the  trusts   then  t^ke  upon 
determine,  and  the  leefatees  who  are  to  take  upon  the  ^^^athwith- 

'  "  -'■  out  issue  of 

death  of  prior  legatees  without  issue  are  contemplated  as  a  prior 

.    legatee  are 
takmg  through  the  medium  oi  the  same  trustees,  there  is  contem- 

l^riind  facie  reason  for  restricting  the  death  without  issue  tVkino'^^ 

to  death  without  issue  before  the  period  of  distribution.  tjii0"gh 

the  me- 

Galland  v.  Leonard,  1  Sw.  161;   Wheahle  v.  Withers,  16  dium  of 
Sim.  505;  Edivards  v.  Edivards,  15  B.  357;  Becldon  v.  which  de- 
Barton,  27  B.  99 ;  Dean  v.  Handley,  2  H.  &  M.  635 ;  see  ^^X""* 
Siiiith  V.  Colman,  25  B.  217.  ti°ie. 

But  words  directing  payment  or  distribution  at  a  certain 
time  will  not  confine  the  contingency  to  that  time,  if  the 
persons  to  take  upon  the  death  without  issue  of  a  prior 
legatee  are  not  treated  as  taking  through  the  medium  of 
the  same  payment  or  distribution.  Goslmg  v.  Toivnshend, 
17  B.  245 ;  2  W.  K  23. 

3.  And  if  there  are  no  trustees,  but  payment  or  division  When  all 
is  directed  at  the  death  of  the  tenant  for  life,  and  all  the  tions  of  the 
subsequent  dispositions  are  made  with  reference  to   the  ^t^^^*^*"'^ 
same  payment  or  division,  the  death  without  issue  will  be  ference  to 

•     1       p    T        -1        •  the  period 

confined  to  such  death  before  the  period  oi  distribution,  of  distribu- 
Olivant  v.   Wright,  1  Ch.  D.  346 ;  see  Re  Aiistice,  23  B.  *'°''- 
135  ;  Pearnian  v.  Pearman,  33  B.  394. 

So,  if  there  is  a  life  tenancy  and  then  a  gift  to  a  class 
to  be  paid  when  they  respectively  attain  twenty-one,  and 
if  any  die  without  issue  to  the  survivors,  to  be  paid  at  the 
same  time  as  the  original  share,  death  without  issue  will 
be  limited  to  such  death  under  twenty-one.  Re  Johnson's 
Trusts,  10  L.  T.  N.  S.  455 ;  Re  Haynes  Trusts,  18  L.  T. 
N.  S.  16. 
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Similarly,  if  the  gift  is  to  A.  if  living  at  the  death  of 
the  tenant  for  life,  and  if  not,  to  his  children,  and  if  he 
dies  without  children  over,  the  ultimate  gift  over  is  con- 
fined to  the  lifetime  of  the  tenant  for  life.     Andrews  v. 
Lord,  8  W.  E.  405 ;  see  Wood  v.  Wood,  35  B.  587 ;  In  re 
HiWs  Trusts,  12  Eq.  302. 
When  the       4.  When  there  is  a  direction  that  a  legatee  is  to  have 
to\ave  the  the  absolute  control  of  her  legacy  at  a  particular  time,  a 
control^      subsequent  gift  over  v/ill  be  limited  to  take  effect  before 
at  a  certain  that  time.     Glctrk  V.  Henry,  11  Eq.  222  ;  6  Ch.  588. 

time.  ... 

Wheno-ifts      5.  If  there  is  a   gift  over  upon   death  without  issue 
over  subse-  j^gfore  a  given  time  of  all  the  legatees  Avhose  shares  have 

qnent  to  *  ° 

the  gift       previously  been  given  over  upon  death  leaving  issue  in- 
over  upon      T    n     •      ^  •        ^  •  c 

death  definitely,  or  if  the  gift  to  the  persons  who  are  to  take 

issue°are     ^^pon  death  of  the  prior  legatees  without  issue  is  again 
expressly    given  over  upon  the  death  of  such  persons  before  a  certain 
within  a      time,  there  is  a  strong  argument  for  restraining  the  prior 
gifts  over  to  death  of  the  prior  legatees  without  issue  be- 
fore the  same  time.     Re  Hayes   Will,  9  Jur.  N.  S.  1068  ; 
Re  Sarjeant,  11  W.  R.  203 ;  Da  Costd  v.  Keir,  3  Russ. 
360  ;  see  Doe  d.  Lifford  v.  Sparrow,  13  East,  359;  Lloyd 
v.  Davies,  15  C.  B.  76. 
Gifts  over       6.  If  the  gift   is   followed   by  words   of  limitation  or 
?ventsTone  benefit,  as  "  to  A.,  his  heirs,  and  assigns,"  or  "  to  A.  for 

of  which     ever,"  or  "  to  A.  for  his  own  use  and  benefit,"  and  the  pro- 
must  _  •       _  _ 
happen,      perty  is  then  given  over  upon  contingencies,  one  or  other 

gift  with     of  which  must  happen;  as,  for  instance,  upon  death  either 

words  of     ^^^^-j^  Q^  without  children,  the  defeasibility  will  be  limited 

or  benefit,  i^y  the  period  of  distribution,  whether  it  is  the  testator's 

death  or  some  other  time,  in  order  not  to  cut  down  the 

previous  absolute  interests  to  life  interests  merely.     Doe 

v.  Sparroiu,  13  East,  359 ;  Clayton  v.  Lowe,  5  B.  &  Aid. 

636 ;  Gee  v.  Corporation  of  Manchester,  17  Q.  B.  737 ; 

Woodhurne  v.  Woodhurne,  23  L.  J.  Ch.  336  ;  Da  Costa  v, 

Keir,  3  Russ.  360;  Slaney  v.  Slaney,  33  B.  631. 


certain 
time. 
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If,  however,  the  gift  is  merely  in  general  words  without 
any  express  indication  that  it  is  intended  to  be  absolute, 
the  fact  that  the  contingencies  upon  which  the  property  is 
ffiven  over  in  effect  reduce  the  interest  to  a  life  interest, 
will  not  have  the  effect  of  confining  the  happening  of  the 
contingencies  to  the  period  of  distribution.  Gosling  v. 
Toiunshend,  2  W.  R.  23 ;  Cooper  v.  Cooi^er,  1  K.  &  J.  658 ; 
Boivers  v.  Boiuers,  8  Eq.  283;  5  Ch.  244. 

7.  It  is  not,  however,  necessary  in  order  to  limit  the  General 
defeasibility  that  the  gifts  over  should  be  upon  contin-  lo^gj^ve^the 
p-encies,  one  or  other  of  which  must  occur,  so  as  to  cut  down  \«g^**^?f  ,^°- 

G  '  ...        defeasible 

the  prior  interest  to  a  life  estate,  unless  the  defeasibility  interests  at 

a  certain 

is  limited.  time. 

In  Clayton  v.  Loive,  Gee  v.  Mayor  of  Manchester,  and 
Woodburne  v.  Woodburne,  supra,  the  interest  of  the  sur- 
viving legatee  would  not  necessarily  have  been  reduced  to 
a  life  estate,  and  if  it  is  once  clear  that  the  legatee  is  to 
take  an  absolute  interest,  a  gift  over  in  one  event  is  as  in- 
consistent with  that  absolute  interest  as  a  gift  over  in 
several,  one  of  which  must  occur. 

And  accordingly,  where  the  intention  to  give  indefeasible 
interests  at  a  particular  time  is  clear,  the  gift  over  upon  a 
single  contingency,  as  upon  death  without  issue,  will  be 
limited  to  death  without  issue  before  that  time.  Brother- 
ton  v.  Bury,  18  B.  65;  Ware  v.  Watson,  7  D.  M.  &  G. 
248;  Re  Anstice,  23  B.  135;  Clark  v.  Henry,  11  Eq. 
222;  6  Ch.  588;  perhaps  Barker  v.  Cocks,  6  B.  82,  and 
Davenport  v.  Bishopp,  2  Y.  &  C.  C.  463,  come  under 
this  head. 

8,  If  the  gift  is  contingent,  as  to  A.  at  twenty-one,  there  Gift  over 

r.  ,    •   L-  tj.  1      ii    upon  death 

is  some   reason  for   restrictmg  a   gift   over  upon  death  leaving 
coupled  with  a  contingency  to  such  death  under  twenty-  ^f^^^^^^^ 

QXiQ.  contingent 

It  seems  clear  that  this  construction  would  be  adopted 
if  the  gift  over  is  upon  the  death  of  A.  leaving  children 
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to  his  children,  in  order  to  provide  for  the  children  of  A., 
if  he  dies  under  twenty-one  leaving  children :  Home  v. 
Pillans,  2  M.  &  K.  15. 

It  seems  the  same  would  be  the  case  if  the  person  to 
take  under  the  gift  is  the  widow  of  the  legatee.  Randfield 
V.  Randfield,  8  H.  L.  225. 

The  gift  over  upon  death  without  issue  cannot,  however, 
be  restricted  to  the  time  of  vesting,  where  there  is  an 
express  gift  over  upon  death  merely,  before  the  time  of 
vesting.     Martineau  v.  Rogers,  8  D.  M.  &  G.  328. 

Whether  the  defeasibility  would  be  limited  where  the 
gift  over  is  to  strangers  is  more  doubtful.     See  Andrews 
v.  Lord,  6  Jur.  N.  S.  865 ;  and  see  Dowling's  Trusts,  14 
Eq.  463 ;  Smith  v.  Spencer,  6  D.  M.  &  G.  631. 
Ultimate         9.  Where  there  is  a  gift  to  two  persons,  and  if  either 
upon  dtlth  dies  under  twenty-one  without  issue  to  the  survivor,  and 
without      -f  ^Q^i-^  ^lig  without  issue  over,  the  defeasibility  will  be  re- 
restricted    stricted  to  the  age  of  twenty-one.     Kirhpatrick  v,  Kil- 
gfa"°'     patricl'>  13  Ves.  476 ;  Thacheray  v.  Hampson,  2  S.  &  St. 

214 ;  see  Else  v.  Else,  13  Eq.  196. 
Gift  over         10.  When  there  is  a  gift  at  twenty-one,  or  upon  mar- 
Xge  wilh-  riage  with  consent,  a  gift  over  upon  marriage  without  con- 
out  consent  gpj^^  j^^^g  |3gg^  confined  to  the  age  of  twenty-one.     Deshody 

confined  to  -xt  i      ^      nn^ 

marriage  y.  BoijvUle,  2  P.  Wms.  547;  Knapp  v.  JSoyes,  Amb.  062; 
Oshorn  v.  Broivn,  5  Ves.  527;  West  v.  West,  4  Giff.  198 ; 
Duggan  v.  Kelly,  10  Jr.  Eq.  473. 

11.  It  may  be  noticed  that  where  there  is  a  gift  to 
several,  and  in  case  of  the  death  of  any  to  the  survivors, 
and  if  they  die  without  children  over,  the  gift,  in  case  of 
death,  will  not  be  extended  to  mean  death  at  any  time, 
nor  will  the  gift  upon  death  without  children  be  confined 
to  such  death  in  the  lifetime  of  the  testator.  Clarke  v. 
Luhhocl;  1  Y.  &  C.  C.  492 ;  Child  v.  Giblett,  3  M.  &  K. 
71. 
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CHAPTER  XXXVIl. 

SUBSTITUTION. 

Every  executory  limitation  intended   to   destroy  prior  Substitu- 
interests  in  certain  contingencies  is  in  the  widest  sense  q^^^^  ^' 
substitutional.     The  term  is,  however,  generally  applied 
to  limitations  intended  to  provide  for  the  death  of  prior 
legatees  before  the  period  of  distribution. 

The  simplest  form  of  substitutional  gift,  introduced  by 
the  Avord  "  or,"  as  for  instance,  to  class  A.  or  class  B., 
generally  involves  the  relation  of  greater  to  smaller  class, 
or  of  ancestor  to  descendant. 

It  is,  however,  probable  that  a  simple  gift  to  A.  or  B.  Whether  a 
would   now   be  considered  substitutional.     See  Carey  v.  or  B.  is 
Carey,  6  Ir.  Ch.  255 ;  see,  however,  Longmore  v.  Broome,  ^i)|^af"" 
7  Ves.  128  ;  Miller  v.  Chapman,  24  L.  J.  Ch.  409  ;  Maude 
V.  Maude,  22  B.  290. 

But  a  gift  to  A.  or  B.,  or  to  A.  or  his  children,  as  C.  may  Gift  to  A. 
appoint,  is  not  substitutional,  and  in  default  of  appointment  may  ap-    ' 
it   goes   among  all   the  appointees    equally.      Penny  v.  poi"^*'  ^^  . 
Tiirner,  2  Ph.  493  ;  White's  Trusts,  Joh.  656.  lli^ul " 

A  gift  of  £100  a-piece  to  each  of  the  children,  grand- 
children, or  other  descendants  of  A.,  includes  all  the 
descendants.     Solly  v.  Solly,  5  Jur.  N.  S.  36. 

When  the  contingency  of  surviving  the  period  of  dis-  Contin- 
tribution  is  applied  both  to  the  original  and  substituted  ^'^"'^.^."^ 

'^  ^  "  surviving 

class ;  if,  for  instance,  the  gift  is  to  parents  or  their  children  ^^^  period 
.    .  '  o  r  ^  ^  ofdistri- 

living  at  the  decease  of  the  tenant  for  life,  the  gift  will  bution 
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nevertheless  be  construed  as  substitutional.  Congreve  v. 
Palmer,  16  B.  435  ;  Atkinson  v.  Bartrum,  28  B.  219. 

In  such  a  case,  however,  if  there  is  anything  to  show 
that  the  original  and  substituted  class  are  to  take  co- 
ordinately,  "  or "  will  be  read  "  and."  Richardson  v. 
Spraag,  1  P.  Wms.  433,  where  the  gift  was  to  such  of  the 
testatrix's  daughters,  or  daughters'  children,  as  should  be 
living  at  her  son's  death,  "without  considering  any 
superiority  or  eldership  whatever."  See  Shand  v.  Kidd, 
19  B.  310 ;  In  re  Cleland's  Trusts,  7  L.  R.  Ir.  74. 

And  where  the  direction  was  to  pay  a  sum  of  money 
after  the  death  of  a  tenant  for  life,  "  to  all  and  every  the 
testatrix's  nephews  and  nieces,  to  wit,  A.  or  her  childi'en, 
B.  or  her  children,"  etc.,  to  be  equally  divided  between 
them,  "or"  was  read  "and;"  the  words  under  the  videlicet 
being  only  an  expanded  description  of  the  persons  to  take. 
Eccard  v.  Brooke,  2  Cox,  213. 

So,  too,  where  the  gift  is  to  such  of  several  persons  as 
should  be  living  at  the  testatrix's  decease,  or  the  issue  of 
such  of  them  as  should  be  married,  "or"  will  be  read  "and." 
Horridge  v.  Ferguson,  Jac.  583. 

Upon  the  same  principle,  a  gift  to  children  living  at  the 
period  of  distribution,  or  their  issue,  will  be  construed  as  a 
gift  to  children  then  living,  and  the  issue  of  those  then 
dead,  including  issue  of  those  dead  at  the  date  of  the  wdll, 
but  not,  it  would  seem,  of  those  who  were  dead  before  the 
testator  was  born.  King  v.  Cleveland,  4  De  G.  &  J.  477 ; 
Philps  Will,  7  Eq.  151;  Burt  v.  Hilly ar,  14  Eq.  160; 
Wimifield  v.  Wingfield,  9  Ch.  D.  658. 

A  substitutional  gift,  substituting  one  set  of  legatees  for 
others  dying  before  the  period  of  distribution,  must  be 
distinguished  from  an  executory  gift  over  intended  to  take 
effect  at  any  time.  Thus,  a  gift  to  children  living  at  a 
particular  time,  with  a  gift  over,  if  any  such  children  die 
leaving  issue  to  their  issue,  is  an  executory  limitation  to 
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take  effect  at  any  time.  La  Roche  v.  Davics,  8  Y.  &  C. 
Ex.  612,  n. ,  Ex  parte  Hunter,  3  Y.  &  C.  Ex.  610;  Howes 
V.  Herriwj,  1  M'Cl.  &  Y.  295. 

On  the  other  hand,  if  the  gift  is  to  children  living 
at  the  period  of  distribution,  with  a  gift  to  their  issue  if 
any  such  children  die  before  becoming  entitled,  the  gift 
to  the  issue  will  be  construed  as  substitutional,  since 
children,  living  at  the  period  of  distribution,  could  not 
die  without  becoming  entitled.  Jeyes  v.  Savage,  10  Ch. 
555 ;  see  Giles  v.  Giles,  8  Sim.  360. 

A   substitutional  gift   must   further   be    distinguished  Substitu- 

t.ion  dis- 

from  those  cases  where  after  an  absolute  gift  to  a  class  the  tinguished 
shares  of  females,  members  of  the  class,  are  directed  to  be  absolute 
settled  for  life,  with  remainder  to  children.     In  the  latter  gi^*  ^*'^  ^ 

direction 

case  the  gift  may  possibly  fail  by  the  death  of  the  donee  to  settle, 
before  the  testator.     Steivart  v.  Jones,  3  De  G.  &  J.  532  ; 
In  re  Speahnan ;   Unsworth  v.  Speahnan,  4*  Ch.  D.  620, 

On  the  other  hand,  a  substitutional  gift  will  take  effect, 
though  the  original  donee  dies  before  the  testator. 

Thus  a  direct  gift  to  A.  or  his  children  goes  to  A.  if  Direct  gift 
he  survives  the  testator,  and  to  his  children  if  he  does  children, 
not.     Montagu   v.   JS'ucella,  1  Russ.   165  ;   Salishury   v. 
Petty,  3  Ha.  86  ;  Whitcher  v.  Penlcy,  9  B.  477. 

Similarly,  if  there  is  a  life  interest,  and  then  a  gift  to  Future  gift 
A.  or  his  children,  the  substitutional  gift  takes  effect  children, 
whether  A.  dies  in  the  lifetime  of  the  testator  or  the 
tenant  for  life.  Girdlestone  v.  Doe,  2  Sim.  225 ;  Porter's 
Trusts,  4  K.  &  J.  188;  Hahergham  v.  Ridehalgh,  9  Eq. 
395;  Hobgen  v.  Neale,  11  Eq.  48;  see  In  re  Davms 
Trusts,  4  Ch.  D.  210. 

As  to  the  effect  of  the  death  of  some  of  the  original 
legatees  before  the  testator : 

It  is  settled  that  where  the  gift  is  to  a  class  of  parents.  Whether 

substituted 
with  a  substitutional  gift  to  the  children  oi  parents  dying  legatees 

before  the  period  of  distribution,  children  of  parents  who  f^  original 
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legatees  die  after  the  date  of  the  will,  and  before  the  testator,  will 
before  the  take.  Smith  V.  Smith,  8  Sim.  353  ;  Jones  v.  Freivin,  12 
deS.°'''    ^^-   ^-  369;  3  N.  R.  415  ;  Re  Hotchldsss  Trusts,  8  Eq. 

643  ;  Habergham  v.  Ridehalgh,  9  Eq.  395. 
Case  where      Though,   of   course,  if   the    original    gift    is  to  a  class 
class^is"^^  living  at  the  testator's  death,  or  at  some  other  period,  and 
confined  to  ^he  Substitutional  gift  is  expressly  confined  to  the  children 

persons  .        . 

living  at  of  such  persons,  the  substitution  can  have  no  effect  with 
tor's  death,  regard    to   those    who    never    become    members    of    the 

original    class.     See    Shergold    v.    Bone,    13    Ves.  370 ; 

Smith  v.  Farr,  3  Y.  &  C.  Ex.  328. 

Whether  there  can  be  substitution  in  respect  of  legatees 

dead  at  the  date  of  the  will : 
Where  the      1.  When  there  is  a  gift  to  several  persons  nominatim, 
°ift\s  to     with  a   substitution  of  their  issue  in  the  event  of  their 
named        death,  the  fact  that  one  of  the  persons  so  named  is  dead 

persons.  '■ 

at  the  date  of   the  will  will  not  prevent  his  issue  from 

taking.     Hannam  v.   Simms,  2  De  G.  &  J.  151  ;  Ire  v. 

King,  16  B.  4G  ;  Hohgen  v.  Neale,  11  Eq.  48 ;  see  Barnes 

V.  Jennings,  L.  R.  2  Eq.  448. 

Where  the      2.  If,  however,  the  original  gift  is  to  a  class,  with  a 

"^•fUslio     substitutional  gift  to  issue,  the  question  is  whether  the 

a  class.       issue  take  a  share  which  has  been  given  to  a  parent  who 

is  contemplated  as  capable  of  taking  under  the  will,  or 

whether  they  take  a  share  which  has  not  been  previously 

given  to  their  parent.     In  the  former  case,  issue  of  parents 

dead  at  the  date  of  the  will  will  not  take,  in  the  latter 

they  will. 

The  imj)ortant  point  is  not  whether  the  gift  itself  is 

substitutional,  but  whether  the  interests  of  persons  who 

are  contemplated  as  capable  of  taking  under  the  will  are 

given  in  the  event  of  their  death  to  substituted  legatees. 

When  the       Thus,  though  a  gift  to  such  of  a  class  as  may  be  then 

legatel?'''^  living,  or  the  issue  of  any  then  dead,  is  strictly  substitu- 

take  origi-  tional,  the  issue,  if  they  take  at  all,  take  original  shares, 

nal  shares. 
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since  nothing  is  given  to  parents  then  dead.  Attwood  v. 
Alford,  L.  R  2  Eq.  479. 

In  the  same  way  a  gift  to  parents  "then  living,"  and 
the  issue  of  those  then  dead,  is  a  direct  substantive  gift 
to  the  issue.  Smith  v.  Smith,  5  Ch.  342 ;  Martin  v. 
Holgate,  L.  R.  1  H.  L.  175 ;  see  Ashling  v.  Knoivles,  3 
Dr.  593  ;  Etches  v.  Etches,  3  Dr.  447. 

a.  If  the  gift  is  to  parents  and  issue  in  one  continuous  Gifts  to 
sentence — as,  for   instance,  to   children  then  living,  and  then 
the  issue  of  those  then  dead — the  issue  of  parents  deceased  ^7"^.^' 

■'•  the  issue 

at  the  date  of  the  will  take,  though  the  issue  may  be  of  those 

T  1  1  1  )        1  1  •       T  •        ^^^^  dead. 

directed  to  take  only  a  parent  s  share,  as  this  direction 
will  be  satisfied  by  a  stirpital  distribution.  Tytherleigh 
v.  Hctrbin,  6  Sim.  329 ;  Rust  v.  Baker,  8  Sim.  443 ;  Bchb 
V.  Bechwith,  2  B.  308 ;  Coulthurst  v.  Carter,  lo  B.  421 ; 
Faidding's  Trusts,  26  B.  263;  Philifs  Will,  7  Eq.  151 ; 
Heasman  v.  Pearse,  7  Ch.  275. 

It  seems  the  issue  of  a  parent  who  died  before  the 
testator  was  born  would  not  take.  Wimgfield  v.  Wingfield, 
9  Ch.  D.  658. 

If  the  gift  is  to  my  children  then  living,  and  the  children  Effect  of 
of  such  of  my  said  children  as  shall  be  then  dead,  the  «said." 
testator  by  using  the  term  "said"  children  shows  that  he 
is  contemplating  a  class  of  children  living  at  the  date  of 
the  will,  and  caj)able  of  taking  under  it,  and  therefore 
children  of  those  dead  at  the  date  of  the  will  will  not  be 
admitted.  Re  Thompson's  Trust,  2  W.  R.  218 ;  5  D.  M.  &  G. 
280 ;  see  Peel  v.  Catloiv,  9  Sim.  372 ;  Smith  v.  Peiyper, 
27  B.  86 ;  Hcdl  v.  Woolley,  39  L.  J.  Ch.  106. 

On  the  other  hand,  if  the  gift  is  to  brothers  and  sisters 
living  at  a  particidar  time,  and  the  children  of  such  of  the 
said  brothers  and  sisters  as  should  have  died,  and  the 
testator  has  only  one  brother  living  at  the  date  of  the  will, 
he  cannot  be  referring  to  a  class  existing  at  the  date  of  the 
will,  and  children  of  brothers  and  sisters  dead  at  the  date 
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of  the  will  will  be  admitted.     Re  Jordan's  Trust,  2  N .  R. 
57 ;  Giles  v.  Giles,  8  Sim.  oGO ;  see  Jarvis  v.  Pond,  1)  Sim. 
549. 
Gift  to  my       If   the    children   are  expressed  to  be  the  children  of 

daughters  ,  ,  ^    .      . 

and  their  parents,  who  are  beneficiaries  under  the  will;  if,  for  in- 
chiidren.  stance,  the  bequest  is  to  "  my  daughters  and  their  chil- 
dren," the  children  of  a  daughter  dead  at  the  date  of  the 
will  take  nothing.  Parker  y.  Tootal,  11  H.  L.  143;  see 
Crook  V.  Whitley,  26  L.  J.  Ch.  350;  but  see  Clay  v. 
Pennington,  7  Sim.  370. 
When  the       6.  When  the  gift  is  clearly  substitutional,  as  in  the  case 

gift  is  sub-     c  -^4.  i.  ^  i     •     • 

stitutional  01  ^  gilt  to  a  class  or  their  issue,  issue  of  members  of  the 
si'mpfest  ^^^^^^  ^®^^  ^*  *^^®  ^^^^  of  the  will  will  take.  In  re  Sibley's 
form.  Trusts,  5  Ch.  D.  494;  overruling  Congreve  v.  Palmer,  16 

B.  435. 
Where  This  Construction  may  be  aided  by  the  context.     Thus, 

of  the        if  iione  of  the  members  of  the  original  class  are  alive  at 

legSees  *^®  ^^*®  °^  *^^®  ^^^^^'  ^^  i^  ^^^  Original  class  is  brothers  and 
as  are  alive  sisters,  and  the  testator  has  only  one  brother  living  at  the 

at  the  date   -jr.,., 

of  the  will  date  of  the  will,  children  of  those  then  dead  will  come  in. 
satisfy  the  GoivUng  V.  Thompson,  11  Eq.  366 ;  see  Barnahy  v.  Tassell, 
words  of  11  Eq.  363 ;  Jarvis  v.  Pond,  9  Sim.,  549. 
Where  the  c.  Where  the  gift  to  the  issue  is  in  an  independent 
substituted  ^^^^^®'  *^®  question  is  whether  the  intention  is  to  add 
legatees  is  fresh  members  to  or  substitute  them  for  the  orimnal  class. 

in  an  mde-  .       ,  ° 

pendent  If  the  gift  is  to  children  living  at  the  testator's  death, 

Direction  ^^^^^  ^  direction  that  if  any  should  happen  to  die  in  his 
that  the      lifetime,  the  "  legacy  "  intended  for  such  child  should  be 

legacy  of  a  i  •      •  o     ./ 

parent  lor  his  issue,  the  word  legacy  shows  that  the  testator 
to  his  ^°  meant  to  substitute  only  issue  of  parents  who  at  the  date 
children,  of  the  will  were  capable  of  taking.  Ghristoj^herson  v. 
liaylor,  1  Mer.  320;  Hunter  y.  Cheshire,  8  Ch.  751.  It 
may  be  doubted  whether  Phillips  v.  I'hillip>s,  13  W.  R. 
170;  10  Jur.  N.  S.  1173,  and  Parsons  v.  Gidliford,  10 
Jur.  N.  S.  231,  can  stand  with  these  authorities. 
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The  same  rule  applies  if  there  is  no  direct  gift  to  issue,  issue  to 

,  ,  , .  .  ,  .  „  ,    .  stand  ill 

but  only  a  direction  that  issue  or  parents  dying  are  to  the  place 
stand    in    the    place    of  their   parents,  or   to    take   their  °  j,g^"J 
parents'  share.     Butler  v.  Oinmancy,  4  Rnss.  71 ;  Gray 
V.  Garman,  2  Ha.  268 ;  AtJcinson  v,  Atkinson,  I.  E.  6 
Eq.  184  ;  Re  Hotchkiss's  Trusts,  8  Eq.  643  ;  Eaberghamy. 
RidehaJgh,  9  Eq.  895 ;  Kelsey  v.  Ellis,  38  L.  T.  N.  S.  471. 

Where  the  gift  was  to  such  of  the  children  of  the  testa- 
tor's sisters  as  shonld  survive  the  tenant  for  life,  followed 
by  a  direction  that  in  case  any  of  such  children  should  be 
dead  at  the  testator's  decease  leaving  issue  such  issue 
should  take  the  share  of  their  deceased  parent,  the  issne 
of  a  child  dead  at  the  date  of  the  will  was  not  included. 
West  V.  Orr,  8  Ch.  D.  60 ;  see  Giles  v.  Giles,  8  Sim.  360. 

On  the   other  hand,  if  the  original  gift  is  to  a  class,  Issue  to 

with  a  direction,  that  the  issue  of  any  dying  in  the  testa-  gi^^re  their 

tor's  lifetime,  or  before  the  period  of  distribution,  should  P^"^^^^*^ 

'  ^  '  would  have 

take  the  share  their  parents  would  have  been  entitled  to  been  en- _ 

titled  to  if 

if  then  living,  the  issue  of  those  dead  at  the  date  of  the  living. 
Avill  will  be  admitted,  as  the  direction  amounts  to  an  in- 
dependent gift,  the  word  share  being  satisfied  by  a  stirpi- 
tal  distribution.  Loring  v.  Thomas,  1  Dr.  &  S.  497 ; 
Chapman  s  ^yill,  32  B.  382 ;  Adams  v.  Adamts,  14  Eq. 
246. 

This  rule  has  been  applied  where  the  original  gift  was 
to  a  class  living  at  the  death  of  the  tenant  for  life.  In  re 
Woolrich;  Harris  v.  Harris,  48  L.  J.  Ch.  321. 

In  these  cases  it  is  not  the  share  of  the  parents, 
or  the  share  the  parents  are  entitled  to,  which  is  given  to 
the  issue,  but  the  share  the  parents  would  have  been 
entitled  to.  In  re  Potter's  Trusts,  8  Eq.  52,  is  a  more 
difficult  case,  since  there  the  gift  was  to  nephews  and 
nieces,  and  in  case  of  the  death  of  any  of  his  said  nephews 
and  nieces  leaving  issue,  such  issue  to  take  the  share  their 
parents  would  have  taken  if  living,  the  word  said  showing 

K  K 
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that  the  testator  referred  to  nej^hews  and  nieces  capable  of 
taking  under  the  will  See  Re  Thotnpson' s  Trust,  2  W.  R. 
218  ;  5  D.  M.  &  G.  280. 

Perhaps  issue  of  parents  dead  at  the  date  of  the  will 
Avould  not  be  admitted  where  other  express  provision  is 
made  for  such  issue.     Waugh  v.  Waugh,  2  M.  &  K.  41. 

Whether  the  contingency  of  the  original  gift  attaches 

to  the  substituted  gift : 

Contin-  When  there  is  a  life  interest  followed  by  a  contingent 

attaching    S^^^  ^^  Certain  persons,  and  a  gift  if  they  die  before  the 

to  original  contingency  to  their  children,  the  contingency  attaching 

legatees  o         j  '  o         j  o 

does  not      to  the  gift  to  the  parents  does  not  attach  to  that  to  the 

substituted  children,  and  the  children  take  vested  interests,  although 

ega  ees.      they  may  not   survive   the  contingency  upon  Avhich  the 

gift  to  the  parents  Avas  to  take  effect.     For  instance,  if 

the  bequest  is  to  A.  for  life,  then  to  such  of  ray  nephews 

as  may  be  then  living,  and  the  children  of  such  as  may  be 

then  dead,  the  children  take  vested  interests  ujDon  their 

parents'  death,  whether  they  survive  A.  or  not. 

Where  the      1.  This  is  clearly  settled  if  the  children  take  original 

legatees      shares.     Martin  v.  Holgate,  L.  E,.  1  H.  L.  175  ;  Re  Orion  s 

take  origi-    rj.^,^^^^   3  ^      375      ^^^^,^  ^   IliUyar,  U  Eq.  IGO. 
nai  shares.  '  t.  '  u       '  i 

Whether         2.  But  if  the  gift  to  the  children  is  substitutional  there 
same  with  appears  to  be  some  difficulty.     On  the  whole,  the  current 

substitu-     Qf  i-ecent  authority  seems  to  be  in  favour  of  the  same  rule 
tional  gifts.  '' 

in  the  case  of  substitutional  as  of  original  gifts.  Mastersv. 
Scales,  13  B.  60 ;  Re  Turner,  34  L.  J.  Ch.  660 ;  Lanphier 
V.  Biidc,  2  Dr.  &  Sm.  484 ;  MerricFs  Trusts,  L.  R.  1  Eq.  ,551. 
But  a  difficulty  is  created  by  the  case  of  Pearson  v. 
Stephen  in  the  House  of  Lords,  5  Bl.  N.  S.  203.  There 
there  was  a  gift  to  S.  during  coverture,  and  upon  the  death 
of  her  husband  in  her  life  to  her  absolutely,  but  if  her 
husband  should  survive  her,  then  to  the  testator's  five  sons 
and  their  respective  issue  j9er  stirpes  and  not  per  capita; 
and  it  was  held  that  in  the  event  of  S.  dying  in  her  hus- 
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band's  life,  the  sons  of  the  testator  hving  at  such  event 
would  be  absolutely  entitled,  but  if  any  of  the  sons  should 
die  in  the  lifetime  of  S.  leaving  issue,  such  issue,  if  living 
at  the  death  of  S.,  would  be  entitled  to  the  share  their 
parents  would  have  taken ;  but  see  the  remarks  of  Kin- 
dersley,  V.-C,  on  this  case  in  Lanphier  v.  Buck,  34  L.  J. 
Ch.  659. 

3.  There  is,  however,  this  difference  between  a  substi-  Substi- 
tutional and   original  gift  to  the   children,   that    in    the  tees \ii^^^' 
former  case  only  those  children  who  survive  the  parents  °^!^^^  **^ 

^  _  -■-  take  must 

will  take,  while  in  the  latter  all  the  children  will  take,  survive 
whether  they  survive  the  parents  or  not ;  but  see  Hmnfvey  ancestor. 
V.  Humfvey,  2  Dr.  &  Sm.  129.  "The  substitution  takes 
place  at  the  death  of  the  nephew  or  niece.  And  then  I 
see  very  good  ground  for  saying  there  by  reason  of  its 
being  substitution,  you  will  not  substitute  dead  people  for 
the  nepheAV  or  niece  who  has  been  living  up  to  that  time 
and  has  then  just  died."  Lanphier  v.  Buck,  2  Dr.  &  Sm. 
484;  34  L.  J.  Ch.  657;  Be  Turner,  34  L.  J.  Ch.  660; 
Merrick's  Trusts,  L.  R.  1  Eq.  551  ;  Tliompson  v.  Clive,  23 
B.  282  ;  Crause  v.  Cooper,  1  J.  &  H.  207 ;  Bennetts  Trusts, 
8  K.  &  J.  280  ;  Hurry  v.  Hurry,  10  Eq.  346  ;  Hohgen  v. 
Neale,  11  Eq.  48 ;  Heasman  v.  Pearse,  11  Eq.  522;  7  Ch. 
275  ;  In  re  Haskett  Smith's  Trusts,  26  W.  R.  418. 

Upon  a  similar  principle,  under  a  gift  in  certain  events 
to  a  class  and  the  issue  of  such  of  them  as  shall  then  be  dead, 
members  of  the  class  dying  without  issue  before  the  events 
happen  take  a  share.  In  re  Wood;  Moore  v.  Bailey,  29 
W.  R.  171. 

Whether  the  original  and  substituted  class  are  mutually 
exclusive : 

When  the  gift  is  to  a  class  or  their  issue,  the  further  Whether 

.    .  origiual 

question  arises  whether  the  origmal  and  substituted  and  substi- 
legatees  form  two  mutually  exclusive  classes,  so  that  no  ^ees  can^^ 
substituted  les^atees  can  take  if  there  are  any  members  *^^'f  *°' 

^  ■'  gether. 

K  K  2 
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of  the   original   class  to  take,  or  whether  the  issue    of 

members  of  the  original  class  dying  can  take  with  the 

surviving  members  of  the  original  class. 
Where  all       It  is   clear  that  if    all  the    original  class  survive  the 
naiiecratees  period  of  distribution,  they  alone  take.     Sparks  v.  Rested, 
survive.       24  B.  218;    Meirgetson  v.  Hedl,  10  Jur.  N.  S.  89;  12 

W.  R.  334. 
Where  So,  if  none  of  the  original  class  survive  the  period  of 

orTt^nal    ^  distribution,  the  substituted  legatees  alone  take.     Willis 
legatees      ^,^  Plaskett,  4  B.  208;  Timms  v.  Steickhouse,  27  B.  434  ; 

sui'vive. 

BolWio  V.  Hillyar,  34  B.  150;  Athvood  v.  Alforel,  L.  R.  2 

Eq.  479. 
Where  But  if  some  of  the  original  class  die  leaving  children 

oXLal      ^'^^  others  survive  the  period  of  distribution : 

legatees  jf  j.]^g  prjf^  jg  ^q  Several  persons  nominedim  as  tenants  in 

die.  *=  ^ 

common  or  their  children,  those  who  survive  the  period  of 

distribution  take,  together  with  the  children  of  those  who 

die  before  it.     Price  v,  Lockley,  Q  B.  180. 

In  the  same  way,  in  the  case  of  a  simple  substitutional 

gift  to  children  or  their  issue  to  be  divided  amongst  them 

in  equal  shares,  the  issue  of  a  child  d3dng  after  the  testator 

and  before  the  period  of  distribution  take  with  the  other 

children.   Fiidason  v.  Tcdlock,  9  Eq.  258 ;  Keelson  v.  Monro, 

27  W.  R.  936;  In  re  Sibley's  Trusts,  5  Ch.  D.  494 ;  see 

Holland  v.  Wood,  11  Eq.  91. 

When  the        How  the  class  of  substituted  legatees  is  to  be  ascer- 

substituted  tained,  when  the  gift  is  to  A.  for  life,  then  to  B.  or  his 

legatees  is    igsUO  :— 
to  be  ascer- 
tained. 1.  If  B.  dies  in  the   testator's  lifetime,  the   class  is 

ascertained  at  the  testator's  death.     Tve  v.  King, 

16  B.  46. 

2.  If  B.  survives  the  testator  and  dies  in  the  lifetime 

of  the  tenant  for  life,  the  class  is  ascertained  at 

B.'s  death.     Ire  v.  King,  16  B.  46 ;  Hobgen  v. 

Neale,  11  Eq.  48. 
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But  the  class  is  not  to  be  definitely  ascertained  at  those 
periods,  but  will  open  to  let  in  issue  born  afterwards  and 
before  the  period  of  distribution.  In  re  Sibley's  Trusts,  5 
Ch.  D.  494 ;  In  re  Jones'  Estate,  47  L.  J.  Ch.  775,  over- 
ruling on  this  point  Hohgen  v.  Xeale,  supra.  See  ante, 
p.  262. 


502 


CHAPTER  XXXVIII. 

GIFTS  TO  SURVIVORS. 

The  word  survivor  may  be  either  a  word  of  limitation 

of  an  estate,  denoting  the  interest  certain  persons  are  to 

take,  or  it  may  denote  a  class  of  persons. 

Survivor         Fo^  instance,  in  a  devise  to  A.,  B.,  and  C.  as  tenants 

used  as  a     -^^    common   for   life,    with  benefit    of   survivorship,    the 

word  of  '  ^' 

limitation   ^vord  Survivorship  refers  to  the  extent  of  the  estate  and 

estate.        not  to  the  class  of  persons,  and  upon  the  death  of  one 

t!ie  remaining  tenants  in  common  take  the  whole  estate. 

Haddelsey  v.  Adams,  22  B.  2G6 ;  Taaffe  v.  Conmec,  10 

H.  L.  64. 

The  word  cannot,  of  course,  be  a  word  of  limitation 
where  absolute  interests  are  given.  Maberley  v.  Strode,  3 
Ves.  450 ;  Foley  v.  Gallagher,  2  L.  R.  Ir.  389. 
Meaniii"-  of  The  word  is,  however,  more  usually  employed  to  denote 
survivor.  ^^^  persons  who  are  to  take,  and  in  such  cases  it  must 
have  its  natural  meaning,  which  is  to  outlive ;  that  is  to 
say,  to  be  alive  at  and  after  the  time  of  a  particular 
event  or  death  of  a  particular  j)erson,  which  event  or 
person  the  other  is  to  survive.  Gee  v.  Liddell,  L.  R. 
2  Eq.  341.  See,  however.  Re  Clark's  Estate,  3  D.  J.  &  S. 
Ill,  where  "survive"  was  held  to  mean  merely  "live 
after." 

It  has  been  held  that  a  divesting  clause  in  favour  of 
survivors  will  oj)erate  in  favour  of  a  single  survivor. 
Hear  a  v.  Bal'er,  2  K.  &  J.  383;  Bowyer  v.  Currall,  2 
W.  R.  328 ;  Bowyer  v.  Douglass,  W.  N.  1876,  279. 
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Where  Survivors  will  be  read  Others. 

1.  If  there  is  an  absolute  gift  to  several  persons,  with  Gift  to 

a   gift    to    the    survivors,  if   any  die  without  issue,  sur-  j^T^^y  '^^^ 

vivors  must  be  construed  in  its  ordinary  sense.     Crowder  ■^^itiiout 

issue, 

V.  Stone,  3  Russ.  217;  Randagh  v.  RanelagJi,  2  M.  &  K.  to  the 
441.     Stead  v.  Piatt,  18  B.  50 ;  Greemvood  v.  Percij,  26  '^^''^'^''''• 
B.  572. 

2.  Where  there  is  a  gift  over  to  take  place  only  in  case  Gifts  to  be 
the   event  on  which  the  property  is  limited  to  the  first  ^f  ^^^'^^j^  ^ 
legatees,  among  whom  there  is  to  be  survivorship,  happens  gi^*  p^'^r  if 
in  respect  of  all  the  legatees,  survivor  will  be  construed  under  21. 
other,  so  as  not  to  cause  an  intestacy.     For  instance,  if  the 
bequests  are  to  A.,  B,,  and  C,  payable  at  twenty-one,  and 

if  either  die  under  twenty-one,  his  share  to  the  survivors, 
and  if  two  die  mider  twenty-one,  the  whole  to  the  survivor, 
and  if  all  die  under  twenty-one,  then  over,  the  share  of 
one  dying  under  twenty-one  would  go  to  one  who  had  pre- 
deceased him  but  attained  twenty-one  and  to  the  survivor 
equally.  Wilmot  v.  Wihnot,  8  Yes.  10 ;  In  re  Jackson's 
Trust,  14  Ir.  Ch.  472.  The  same  construction  was  adopted 
in  In  re  Connellan's  Trust,  IG  Ir.  Ch.  524,  though  there 
was  no  gift  over,  but  quoire. 

In  these  cases  the  testator  intends  the  property  to  go 
over  as  a  whole,  or  not  at  all.  As  the  whole  cannot  so 
over  where  the  event  does  not  happen  in  respect  of  all 
the  first  legatees,  there  is  no  other  disposition  of  the  shares 
in  respect  of  which  it  happens  except  among  the  first 
legatees  themselves,  and,  in  order  to  alloAv  them  to  take, 
the  word  survivor  must  be  read  other. 

3.  Where  there  is   a  devise  to  sons  and  the  heirs  ofSurvivor- 
their  bodies,  and  if  any  die  without  issue  to  the  survivors  tween'^* 
and  the  heirs  of  their  bodies,  and  if  all  die  Avithout  issue  ten.-mts  m 

tail  re- 
over,  survivorship    will    be    referred    to    the    stirpes    and  fen-od  to 

the  stirpes. 
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not  to  the  first  takers,  and  the  share  of  a  son  dying 
without  issue  will  go  among  the  issue  of  a  son  previously 
deceased  and  the  surviving  sons.  Doe  v.  Waineright,  5 
T.  K  427;  Sinith  v.  Osborne,  6  H.  L.  876. 

In  such  cases  the  testator  has  expressed  his  intention 
of  benefiting  the  line  of  issue,  and  the  survivorship  con- 
templated is  one  between  the  respective  stirpes  and  not 
between  the  first  takers  merely,  and  this,  coupled  with 
the  gift  over,  which  can  only  take  effect  if  all  the  sons  die 
without  issue,  is  sufficient  to  enlarge  the  meaning  of  the 
word  survivor. 

It  is  immaterial  whether  the  word  is  survivors  or  such 

as  survive.     In  re  Tharps  Estate,  1  D.  J.  &  S.  453. 

Gift  over        And  the  same  construction   will   be  adopted   even   if 

material,     there  is  no  gift  over  to  interpret  the  testator's  intention, 

Harman  v.  Dickenson,  1   B.  C.  C.  91,  see  34  B.  352; 

Williams  v.  James,  20  W.  R  1010 ;  Tiifnell  v.  BurreU, 

20  Eq.  194 

Gifts  for         4.  The  same  will  be  the  case  where  the  will  g-ives  life 

life  re-  .,,... 

mainder  to  estates  With  hmitatious  expressly  to  issue,  followed  by  a 
Sf^any'^die  &^^^  ^^  failure  of  issuc  of  any  of  the  tenants  for  life  to  the 
without      surviving  tenants  for  life  for  their  lives  and  then  to  their 

issue,  to        _ 

the  survi-  issuc,  and  an  ultimate  gift  over  on  failure  of  issue  of  all 
life^  and  tl^©  tenants  for  life ;  and  it  makes  no  difference  whether 
thdrSsue.  *^^®  «^^*  ^®  *°  survivors  for  life  and  then  to  their  issue,  or 
to  survivors  in  like  manner  as  the  original  shares  were 
given.  Loive  v.  Land,  1  Jur.  377;  In  re  Keep's  Will,  32 
B.  122;  In  re  Tharp's  Estate,  1  D.  J.  &  S.  453;  Holland 
V.  Allsop,  29  B.  498;  Hurry  v.  Morgan,  L.  K.  3  Eq. 
152  ;  Badger  v.  Gregory,  8  Eq.  78  ;  Waite  v.  Littleivood, 
8  Ch.  70;  In  re  Palmer's  Trusts,  19  Eq.  320;  Wahe 
V.  Varah,  2  Ch.  D.  348 ;  In  re  Row's  Estate,  43  L.  J.  Ch. 
347. 

There  is  here  the  same  evidence  of  intention  to  benefit 
the  issue,  and  the  gift  over  shows  that  survivorship  is 
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contemplated,  not   merely  between  the  first  takers,  but 
between  the  respective  stirpes. 

5.  Whether  the  same  construction  would  be  adopted  in  whether 
the  absence  of  an  ultimate  gift  over  seems  unsettled.     The  "jft^ver  is 
observations  made  in  Wal.e  v.  Varah,  2  Ch.  D.  348,  and  necessary. 
Bechvith  v.  Bechvith,  46  L.  J.  Ch.  97,  are  in  favour  of 

a  strict  construction  of  the   word  survivors   under  such 
circumstances.     See,  too,  Milsom  v.  Au'drey,  5  Yes.  465. 

But  the  attention  of  the  Court  in  those  cases  was  not 
called  to  the  cases  in  which  a  gift  over  has  been  held  to 
be  immaterial.  Hodge  v.  Foote,  34  B.  349 ;  Re  Beck's 
Trusts,  16  W.  R.  189  ;  37  L.  J.  Ch.  233;  In  re  Arnold's 
Trusts,  10  Eq.  2-52  ;  recently  followed  in  In  re  Wcdker; 
Church  V.  Tyacke,  12  Ch.  D.  205. 

Re  Corhett's  Trusts,  Johns.  591,  may  be  supported  on 
the  ground  that  the  testator  expressly  provided  for  the 
surviving  issue  of  the  children  of  the  tenants  for  life,  thus 
excluding  an  intention  of  also  providing  for  children  of 
tenants  for  life  dying  before  the  period  of  accruer,  besides 
which  the  case  was  one  in  which  absolute  gifts  were  subse- 
quently cvit  down  by  settlement. 

In  Beckwith  v.  Beckwith  the  gift  was  to  ''other  daughters  "others 
surviving,"  so  that  to  give  surviving  a  stirpital  construction  surviving, 
would  in  effect  have  been  to  reject  the  word  entirely. 

If  accruing  shares  are  given  to  the  survivors  or  survivor  Effect  of 
for  their  joint  lives,  and  after  the  decease  of  the  survivor  ffte^tj^g 
to  the  children  of  the  survivors  or  survivor,  the  surviving  <^^eath  of 

the  sur- 

tenant   for    life    will    take    the    whole    for   life,   though  vivor. 
probably   the    children    of  predeceasing   tenants    for   life 
would   take  on  his  death.     Winterton   v.   Grciiufurd,   1 
R  &  M.  407. 

6.  But  if  the  gift  to  survivors  is  not  given  in  the  same  when  the 
manner  as  the  original  shares,  there  is  no  evidence  that  ^l^'^^^jg"''' 
stirpital  survivorship  was  intended,  and  the  Avord  will  be  ?°'^  ^^^", 

'■  _  ]ect  to  the 

construed  strictly. 
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same  limi-  Thus,  where  the  prior  limitations  being  for  life  with 
theorighial  I's^aincler  to  children,  the  gift  is  to  survivors  absolutel}^ 
gift.  ^-^^^^  j^Q^  iq  survivors  for  life,  and  then  to  their  children, 

although  there  is  a  gift  over  of  the  wdiole  upon  death  of 
all  without  issue,  the  intention  to  benefit  the  lines  of  issue 
is  not  sufficiently  indicated,  and  survivors  will  be  con- 
strued strictly.     Tivist  v.  Herbert,  28  L.  T.  K  S.  489. 

Survivors  must,  cl  fortiori,  be  strictly  construed  where 
there  is  no  gift  over.     Leeming  v.  Sherratt,  2  Ha.  14 ; 
Lee  V.  Stone,  1  Ex.  674 ;  Re  Corhetfs  Trusts,  Johns.  591, 
the  residuary  gift.    Broivne  v.  Bainsford,  I.  E.  1  Eq.  384. 
General  In  such  a  case,  however,  there  may  be  a  general  in- 

to benefit    tention  expressed  to  benefit  the  stirpes  and  not  merely 
stirpes.        ^|-^Q    surviving    parents  ;    for  instance,   by  a  preliminary 
statement  of  intention  that  the  property  in  question  is 
to   be    divided    among   the    children    of  several   parents, 
without  any  mention  of  survivorship  between  the  parents. 
Hawkins  v.  Hamerton,  16  Sim.  410. 
Effect  of         7.  It  seems  when  the  original  limitations  are  for  life 
parents  for  witli    remainder   to    children   in    tail   and  if  any  of  the 
^^^®.'  ^f"   ,    tenants   for   life    die    without    children   to   the  surviving 

mamder  to  ° 

children  in  tenants  for  life  in  tail,  followed  by  a  gift  over  in  case  of  a 

tail,  and  if  .  ^  .  .  .      .      , 

any  pa-  total  failure  of  issue  of  all  the  tenants  for  life,  the  stirpital 
without*^  construction  would  not  be  adopted.  See  Maden  v.  Taylor, 
children  to  45  L_  j_  (j^^  559      ggg  however.  Cooper  v.  Macdoncdd,  16 

the  sur-  '  >  i  ' 

viving    _      Eq.  258. 
parents  in 

tail.  8.  Where  the  shares  of  some  members  of  the  class  are 

Some         settled  and  others  not,  and  the  gift  over  is  to  the  survivors 


settled,       of  the  class  in  the  same  Avay  as  the  original  shares,  the 

others  not.  .  t  pp      i , 

case  IS  more  dimcult. 

In  such  a  case  the  word  survivors  w^as  construed  others, 

chiefly  by  the  force  of  a  gift  over  in  default  of  all  the 

objects  intended  to  be  benefited.     Lucena  v.  Lucena,  7 

Ch.  D.  255. 

Where  the      If  the  gift  is  to  a  class  of  sons  and  daughters,  and  the 
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daughters'  shares  ai-e  by  a  separate  clause  directed  to  be  shares  of 

,     ,  ,      .  ■       1    n      M       f   •  X      ii  •    •        daughters 

settled  and  given  over  m  default  oi  issue  to  the  surviving  ^^^  jirect- 
sons  and  daughters  in  the  same  way  as  the  original  shares,  l^^^^J^ 
survivors  would  possibly  not  be  construed  as  others.     De  with  a  gift 
GaragnolY.  Liardet,  32  B.  608;  Be  Usticke,  85  B.  338 ;  die  without 
see  JVevill  v.  Boddam,  28  B.  554.  the  surviv- 

On  the  other  hand,  if  the  shares  of  daughters  dying  i^ng  sons 
without  issue  given  to  surviving  members  of  the  class  daughters, 
are  directed  to  be  for  the  benefit  of  the  other  shares, 
survivors  will  be  read  others,  at  any  rate  as  regards  the 
settled  shares.  Jackson  v.  Sjxirks,  38  L.  J.  Ch.  75  ;  and 
see  the  judgment  of  the  M.  E.  in  Lucena  v.  Lucena, 
supra. 

9.  Upon  similar  principles,  if  there  is  an  absolute  gift  Gift  over 
to  several,  with  a  gift  to  their  issue  if  they  die  leaving  YorTsub- 
issue,  and  if  any  die  without  issue  to  the  survivors,  subject  J®''*  to  ^'^^ 

'J  "         same 

to  the  same  executory  limitation  in  favour  of  issue  as  the  defeasi- 
original  shares,  survivorship  will  be  referred  to  the  stirpes,  the  origi- 
and  not  merely  to  the  individuals.     Eyre  v.  Marsden,  2  ^^^  8^^*- 
Kee.  oQ^  ;  4  M.  &  Cr.  231 ;  Gross  v.  Malthy,  20  Eq.  378  ; 
see  Le  Jeune  v.  Le  Jeune,  2  Kee.  701. 

But  if  the  gift  to  survivors  is  absolute,  and  not  subject 
to  the  same  defeasibility  in  favour  of  issue  as  the  original 
shares,  survivors  must  be  construed  strictly,  though  there 
may  be  a  gift  over  in  the  event  of  the  death  of  all  the 
legatees  without  issue.  Ferguson  v.  Dunhar,  3  B.  C.  C. 
468,  n. 

Under  a  gift  in  default  of  children  of  a  daughter  to 
the  others  or  other  of  his  children  by  name,  equally 
between  them  if  more  than  one,  the  word  others  will  not 
be  read  as  survivors.  In  re  Hagens  Trusts,  46  L.  J. 
Ch.  665. 

Nor  under  a  gift  to  a  son  by  name  and  the  survivors  of 
the  testator's  daughters  is  it  necessary  that  the  son  should 
survive  in  order  to  take.     In  re  Bates,  11  W.  R.  768. 
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At  what  Period  a  Clause  of  Survivorship  Ceases 
TO  Operate. 

In  gifts  to  survivors  two  further  questions  arise ;  in  the 
first  place,  when  is  the  dass  of  survivors  to  be  ascertained  ? 
in  the  second  place,  when  do  the  interests  become  inde- 
feasible ? 
The  period       !•  The  general  rule  is  that,  when  the  survivorship  is 
t/on^ifthe"  ^^P°^^  death  merely,  the  time  of  distribution  is  the  limit  of 
limit  of       defeasibility.     "  Survivorship    is    to   be   referred   to   the 

defeasi-  .  ...  . 

bility.  period  of  division.  If  there  is  no  previous  interest  given 
in  the  legacy,  then  the  period  of  division  is  the  death  of 
the  testator,  and  the  survivors  at  his  death  will  take  the 
whole  legacy.  But  if  a  previous  life  estate  be  given,  then 
the  period  of  division  is  the  death  of  the  tenant  for  life, 
and  the  survivors  at  such  death  will  take  the  whole 
legacy."  Cr{];)ps  v.  Woolcott,  4  Mad.  11;  Stevenson  v. 
Gullan,  18  B.  5'JO ;  Neathivay  v.  Read,  3  D.  M.  &  G.  18 ; 
Howard  v.  Collins,  5  Eq.  349 ;  see  In  re  Duke;  Hannah 
V.  Duke,  16  Ch.  D.  112. 

This  is  the  case  whether  the  only  gift  is  in  the  direc- 
tion to  divide,  as  in  Cripj^s  v.  Woolcott,  or  whether  there 
is  already  a  prior  complete  gift  independent  of  that 
direction.  Hearn  v.  Baker,  2  K.  «fc  J.  388. 
,  The  same  rule  applies  to  realty  as  to  personalty.  In  re 
Gregson's  Trust  Estate,  2  D.  J.  &  S.  428. 

If  the  tenant  for  life  dies  in  the  lifetime  of  the  testator 
the  survivors  are  fixed  at  the  testator's  death.  Spurrell 
V.  Spiirrell,  11  Ha.  54;  Daniell  v.  Daniell,  6  Ves.  297. 

Direct  gift      c(-  Thus,  in  the  case  of  a  direct  gift  to  several  or  the 

or  thT"^^^    survivors,  those  who  survive  the  testator  take  the  wdiole. 

survivors.    Sp)urrell  V.  Spurrell,  11  Ha.  54;  17  Jur.  755. 

If  payment  is  postponed  till  the  age  of  twenty-one,  sur- 
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vivorsliip  refers  to  that.  Forrester  v.  Smith,  2  Ir.  Ch.  70; 
Vorley  v.  Richardson,  8  D.  M.  &  G.  126. 

b.  If  there  is  a  gift  for  life,  followed  by  a  gift  to  several  Future  gift 
or  the  survivors,  or  by  a  gift  to  several,  and  if  any  die,  to  ^^  the*^^^ 
the  survivors,  those  who  survive  the  period  of  distribution  survivom 
take  indefeasibly.     Crlppsv.  IFooZco^f,  4  Mad.  15;   Whitton 

v.  Field,  9  B.  3G9 ;  Kai/Ior  v.  Euhson,  34  B.  571 ;  Vorley 
V.  liichardson,  8  D.  M.  &  G.  126;  see  Wordsworth  v. 
Wood,  1  H.  L.  129;  see  In  re  Dawes"  Trusts,  4  Ch.  D. 
210. 

c.  In  the  same  way,  if  there  is  a  gift  for  life  and  then  qj^  upon 

to  the  children  of  the  tenant  for  life  who  attain  twenty-  ^  c<^"*"^- 

''     gfucy  to  a 

one  and  in  default  of  such  children  to  a  class  of  survivors,  class  of 

survivorF# 

the  survivorship  refers  to  the  period  when  the  prior  gift 
fails.  Macdonald  v.  Bryce,  16  B.  581 ;  Carver  v.  Burgess, 
18  B.  541;  7  D.  M.  &  G.  96 ;  Taylor  v.  Beverley,  1  Coll. 
108. 

d.  Upon  the  same  principle,  a  gift  after  a  life  interest  Gifts  to 
to  "  surviving   children "  goes  to  those  who  survive  the  .  ^"V^^'i 
tenant  for  life.     Huffam  v.  Huhhard,  16  B.  579;  Steven-  dren  refer 

to  the 

son  V.  Gullan,  18  B.  590;  Thompson  v.  Thompson,  29  B.  period  of 
654;  Neatlmay  v.  Read,  3  D.  M.  &  G.  18.  ti^n"  ^* 

So  if  there  are  several  life  interests  followed  by  a  gift  to 
a  class  of  survivors,  they  are  ascertained  at  the  death  of 
the  last  tenant  for  life.     Re  Foxs  Will,  35  B.  163. 

But  if  the  class  of  survivors  are  the  children  of  one  of 
the  tenants  for  life,  perhaps  they  would  be  fixed  at  the 
death  of  their  parent,     Draheford  v.  Draheford,  33  B.  43. 

And  if  after  a  gift  to  surviving  children  there  is  a  Contrary 
limitation  giving  the  shares  of  such  of  the  said  children  ^^tention. 
who  die  without  issue  before  the  tenant  for  life  to  sur- 
vivors, the  original  limitation  to  surviving  children  must 
refer  to  those  who  survive  the  testator.  Evans  v.  Evans, 
25  B.  81 ;  see  Strimjer  v.  Phillips,  1  Eq.  Ab.  293,  pi.  11; 
1  P.  Wms.  97,  n. 
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Effect  of 
powers  of 
advance- 
ment iu 
limiting 
survivor- 
ship to  the 
testator's 
death. 


Effect  of 
words  of 
limitation. 


Gifts  to 
be  paid  at 
21,  after 
a  life  in- 
terest, 
with  bene- 
fit of  sur- 
vivorship. 


2.  The  ordinary  rule  may,  however,  be  exckided  by  the 
language  of  the  will. 

Thus,  if  the  testator  provides  for  the  children  of  legatees 
between  whom  there  is  to  be  survivorship  only  in  case 
they  do  not  survive  him,  or  gives  large  powers  of  making 
advances  during  the  lifetime  of  the  tenant  for  life  to 
legatees  among  whom  there  is  to  be  survivorship,  it  may 
appear  that  survivors  were  to  be  determined  at  his  death. 
Rogers  v.  Towsie,  9  Jur.  575 ;  Blackmore  v.  Snee,  1  Do 
G.  &  J.  455. 

And,  perhaps,  if  the  gift  to  survivors  is  followed  by  words 
of  limitation,  such  as  executors  and  administrators  or 
assigns,  the  argument  that  a  personal  enjoyment  by  the 
survivors  was  not  intended  might  prevail,  and  survivorship 
would  be  referred  to  the  death  of  the  testator.  Rose  d. 
Vere  v.  Hill,  3  Burr.  1881  ;  Wilson  v.  Bagly,  3  B.  P.  C. 
195. 

At  any  rate,  this  would  clearly  be  the  case  if  the  gift  is 
after  a  life  interest  to  surviving  children,  or  their  heirs  and 
assigns,  where  the  substitutional  gift  shows  that  vested 
interests  were  intended  to  be  taken  at  the  testator's  death. 
Re  HoiMns'  Trust,  2  H.  &  M.  41]. 

3.  If  there  is  a  life  interest  and  a  period  of  division  as 
well,  for  instance,  a  gift  to  A.  for  life,  then  to  a  class  to  be 
paid  at  twenty- one,  with  a  clause  of  survivorship,  the 
question  is  more  complicated.  In  such  cases  survivorship 
refers  most  naturally  to  the  words  with  which  it  is  placed 
in  immediate  connection. 

a.  Therefore,  if  the  gift  is  after  a  life  interest  to  a  class 
to  be  paid  at  twenty-one  with  benefit  of  survivorship,  sur- 
vivorship refers  most  naturally  to  the  age  of  twenty-one 
just  before  mentioned.  Tribe  v.  Neivland,  5  De  G.  &  S. 
236 ;  Knight  v.  Knight,  25  B.  Ill ;  Forrester  v.  Srniih,  2 
Ir.  Ch.  70 ;  Berry  v.  Briant,  2  Dr.  &  Sm.  1 ;  Coriuch  v. 
W adman,  7  Eq.  80. 
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This  construction  is  assisted  by  a  gift  over  npon  death  EfTect  of  a 
of  all  under  twenty-one.     Salisbun/  v.  Lamb,  1  Ed.  465  ;  ^''^*°j^'^,, 

•^  'J  '  >  upon  deatli 

Amb.  383  ;  Botwerie  v.  Bouverie,  2  Ph.  349  ;  Alty  v.  Moss,  "f  all 

■r     ™    -.-r    ^,  under  21. 

34  L.  T.  N.  S.  312. 

On  the  other  liand,  it  is  rebutted  if  the  gift  over  is  upon  Qjft-  ^^^^ 
death  of  all  before  the  tenant  for  life.     Daniell  v.  Gossett,  "po"  death 

before  the 

19  B,  478;  Fisher  v.  Moore,  1  Jur.  N.  S.  1011 ;  see,  too,  tenant  for 

life. 

Doe  d.   Lifford  v.  Sparroiv,  13  East,  359 ;  Gummoe  v. 
Halves,  23  B.  184, 192. 

h.  If,  however,  the  direction  as  to  payment  is  independent  where  the 
of  the  gift  to  survivors,  the  ordinary  rule  prevails ;  if,  for  ordinary- 
instance,  the  gift  is  to  surviving  children  at  twenty-one.  "^'ails. 
Huffarii  V.  Hubbard,  1GB.  579;   Po2:)e  v.  Whitcomhe,  3 
Euss.  124;  Crozier  v.  Fislier,  4  Kuss.  398  ;  Llll  v.  Lill,  23 
B.  446;  Daniell  v.  Gossett,  19  B.  478. 

4.  If  the  gift  to  survivors  is  upon  death  without  issue  When  the 
and  the  bequest  is  immediate,  those  surviving  the  testator  vivorris"'^' 
would    possibly    take    indefeasibly   in   the  absence   of    a  "P^^  death 

.  .  without 

contrary  intention.    See  Boivers  v.  Bowers,  5  Ch.  244  ;  and  issue. 
the  remarks  of  V.-C.  Malins  on  that  case,  11  Eq.  231 ;  and 
see  ante,  p.  486. 

And  apparently  the  same  rule  will  apply   if  there  is  a 
life  interest.     Ingram  v.  Soutten,  L.  B.  7  H.  L.  408. 


When  the  Class  of  Survivors  is  to  be  Ascertained. 

1.  In  the  class  of  cases  last  mentioned  where  the  gift  when  the 
is  upon  death  without  issue,  the  survivors  are  ascertained  ^'^^*  '^,    ^, 

^  '  iipon  death 

Avhenever  the  event,  upon  which  the  shares  are  given  over,  without 

.  issue,  the 

occurs.     Leemiiig  v.  Sherratt,  2  Ha.  14 ;  Nevill  v.  Bod-  survivors 
dam,  28  B.  554;  Maden  v.  Taylor,  45  L.  J.  Ch.  569.  V^net"" 

2.  Whether  the  last  survivor  would  take  indefeasibly  "*^"^®"  *^^ 

"^    event 

seems  doubtful.  happens. 

It   has   been   held   that   when   interests   are  given   to  the^last^"^ 

several  persons  for  life  with  remainder  to  their  children,  survivor 
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takes  inde-  and  ill  the  event  of  any  of  tliem  dying  without  issue,  the 
shares  of  those  so  dying  are  given  to  the  survivors  abso- 
lutely, in  the  event  of  the  last  survivor  dying  without 
issue,  such  last  survivor  will  take  his  share  absolutely,  the 
share  being  carried  back  to  him  by  the  survivorship  clause. 
Maden  v.  Taylor,  45  L.  J.  Ch.  569.  The  difficulty  of  this 
construction  is  that  it  reads  survivors  in  two  different 
senses.  The  share  of  a  legatee  dying  without  issue  and 
leaving  several  survivors  would  go  to  them — that  is  to 
say,  to  those  who  survive  the  event;  on  the  other  hand, 
the  share  of  the  last  surviving  legatee  dying  Avithout  issue 
is  carried  back  to  him  not  as  surviving  the  event,  but  as 
the  longest  liver.  See,  too,  Re  Corbett's  Trusts,  Joh.  591. 
Whether  3.  In  those  cases  where  the  period  of  defeasibility,  or 
when  the    ^^^^  period  durinof  which  the  oift  to  survivors  is  to  take 

period  of  J^  °  ... 

defeasi-  effect  is  limited,  another  difficulty  arises  with  regard  to  the 
expressly  time  at  whicli  the  class  of  survivors  is  to  be  fixed.  The 
th^^testa-'^  question  is  whether  the  shares  of  those  dying  go  over  im- 
tor,  sur-      mediately  to  survivors,  or  whether  only  those  can  take  as 

vivors  are  .  .,,.,„.,.,. 

ascertained  survivors  who  survive  the  period  ot  deteasibility. 
Tven^t  hap-  «•  ^f  there  is  no  vested  gift,  but  only  a  gift  to  survivors 
P^"^'  °^  after  a  life  interest,  or  upon  a  contingency,  there  is  no 
shares  be-  difficulty,  and  the  class  to  take  is  ascertained  at  the  time  of 
feasible,  division,  or  when  the  contingency  happens.  Hoivard  v. 
When        Collins,  5  Eq.  349 ;  Carver  v.  Burgess,  18  B.  541 ;  7  D  .M. 

there  is  no  '  ^ 

vested  gift.  &  G.  96;  Pritchard's  Trusts,  3  Dr.  163. 

T)'     tin  •        ^-  When  there  is  a  vested  gift  with  a  divesting  clause 

gift  to  sur-  jj^  favour  of  survivors  upon  death  merely,  as,  for  instance, 

vivors 

upon  death  to  a  class  and  if  any  die  to  the  survivors,  the  class  to 
™'^^^  ^"  take  will  be  ascertained  at  the  time  when  the  shares  be- 
come indefeasible,  that  is  to  say,  at  the  time  of  distribu- 
tion, so  that  if  there  are  no  survivors  at  that  time  the 
original  gifts  are  not  divested.  Cambridge  v.  Bous,  25  B. 
409. 
Gift  to  c.  But  when  the  gift  is  to  a  class,  with  a  gift  to  sur- 
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vivors,  if  any  die  before  the  tenant  for  life  or  before  the  survivors 

...  .  .     "  ^'^y 

period  of  distribution,  so  that  no  question  as  to  the  period  legatees 

PIP        -T  -Ti  •  ^^^  before 

01  cleieasibility  can  arise :  the  period 

(i.)  If    the    gift  is   direct    to    be    paid    at    twenty-one  ^f^^^^*"*^^" 
and   if    any  die    under  twenty-one  to   the    survivors    as  Direct  gift 
tenants    in    common,   the    current  of  authority  seems  to  ^^  21  and 
show  that  the  share    of  a  legatee    dying  under  twenty-  ^^^^J^  ^T 
one    will   go    to    those    who    survive    him,    though    such  to  the 

.     T        f     T        -1        •         survivors. 

survivors  may  not  survive  the  period  of  distribution, 
or  even  the  testator  where  the  gift  is  to  individuals, 
in  which  latter  case  the  accrued  share  will  lapse. 
Ex  parte  West,  1  B.  C.  C.  575 ;  Richett  v.  Guillemard, 
12  Sim.  88 ;  see,  too,  Rudge  v.  Barker,  Ca.  temp. 
Talb.  124,  and  cases  there  cited ;  Worlidge  v.  Churchill, 
3  B.  C.  C.  465;  Pain  v.  Benson,  3  Atk.  80;  Sillick  v. 
Booth,  1  Y.  &  C.  C.  121,  789;  Bardon  v.  Bardon,  16 
Ir.  Ch.  415 ;  see  Wakefield  v.  Dyott,  7  W.  E.  31 ;  4  Jur. 
N.  S.  1098. 

(ii.)  If  the  gift  is  after  a  hfe  interest  to  several  and  if  Future  gift 

TIP  p         T  p  1  •  *°  several, 

any  die  before  the  tenant  tor  hie  to  the  survivors  as  and  if  any 
tenants  in  common,  it  appears  to  be  now  settled  that  sur-  ^^^  tenant 
vivors  means  those  who  survive  the  tenant  for  life,  and  ^^^  l^^^'  ^"^ 

the  sur VI- 

therefore  those  who  survive  the  tenant  for  life  will  take  vors. 
the  whole,  while,  on  the  other  hand,  if  none  survive  the 
tenant  for  life  the  prior  interests  are  not  divested.  Littl-e- 
johns  V.  Household,  21  B.  29;  Marriott  v.  Ahell,  7  Eq. 
478 ;  see  Hunter's  Trusts,  L.  R.  1  Eq.  295.  Bright  v. 
Rowe,  3  M.  &  K.  316,  if  contra,  must  be  considered  over- 
ruled. It  may,  however,  perhaps  be  classed  under  the 
preceding  head,  as  the  disposition  was  not  of  a  fund  in 
possession  to  a  tenant  for  life  with  remainder,  but  of  a 
reversionary  fund  subject  to  a  prior  life  interest,  to  be  paid 
upon  its  falling  in.  See,  too,  Vorley  v.  Richardson,  8  D. 
M.  &  G.  126. 

(iii.)  The  testator  may,  however,  show  that  he  intended  ^^'^en 

L  I. 
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survivor-     survivorship  to  be  between  the  leg-atees,  and  not  to  have 

ship  will  ^  .  .      . 

be  among    reference  to  the  period  of  distribution. 

te^s.  ^^^'  Ifj  for  instance,  the  gift  is  to  A.  for  life,  and  then  to  B. 
and  C.  equally,  and  if  either  die  in  A.'s  life  to  the  survivor 
of  them  the  said  B.  and  C,  his  executors,  administrators, 
or  assigns,  there  is  a  strong  indication  that  the  survivor- 
ship intended  was  between  B.  and  C,  and,  therefore,  upon 
B.'s  death  in  A.'s  life,  C.  immediately  becomes  entitled  in 
remainder  to  the  whole.  White  v.  Baker,  2  D.  F.  &  J.  55. 
Gift  to  d.  If  the  gift  is    if   any  die  without  issue  before  the 

if  any         period  of  distribution  to  survivors,  the  point  seems  to  be 

legatees        ^^^.^  doubtful. 
die  with- 
out issue         n.)  If  there  is  a  gift  in  the  event  of  any  dying  before 

before  the  .  „,..,. 

period  of  the  period  of  distribution  leaving  issue  to  such  issue,  and 
tjQjj  if  any  die  before  the  period  of  distribution  without  issue 

When  to  the  survivors,  since  the  gift  to  the  issue  takes  effect 
gift  to  the  upon  the  death  of  the  parent,  survivorship  refers  to  the 
anvVie  Same  point  of  time,  namely,  the  death  of  the  person  dying 
leaving       without  issue.     Tve  V.  King,  16  B.  46;  Eyi^e  v.  Marsden, 

2  Kee.  564 ;  4  M.  &  Cr.  231;  Wilmottv.  Fleiuitt,  13  W.  K 

856;  11  Jur.  K  S.  828. 
Where  the       (il.)  On  the  other  hand,  if  the  original  gift  is  to  a  class 
gift  is  to  a  living  at  the  period  of  distribution,  it  seems  more  natural 
'^t^th^^^^'^^  to  refer  the  survivorship  to  the  same  period.     Essex  v. 
period  of     Clement,  30  B.  525. 

distribu-  .n  i         i 

tion.  (iii.)  And,  perhaps,  the  same  will  be  the  case  where  the 

Where  the  ^rift  is  not  of  the  sliares  of  those  dying  before  the  period 

■whole  fund  ^  ...  J      o  r 

is  to  be  of  distribution  without  issue  to  survivors,  but  the  whole 
once  for  fund  is  directed  to  be  divided  in  the  event  of  any  dying 
^  ■  before  the  period  of  distribution  among  the  survivors,  im- 

plying that  the  whole  fund  is  to  be  kept  together  till  the 
period  of  distribution,  and  then  divided  among  a  class  of 
persons  capable  of  personal  enjoyment.  Watson  v.  Eng- 
land, 15  Sim.  1.  See  Me  Johnson's  Trusts,  10  L.  T.  N. 
S.  455. 
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(iv.)  Where  there  are  none  of  the  indications  of  inten-  Crovxler  v. 
tions  above  mentioned,  it  seems  doubtful  what  tlie  rule  Young  \. 
would  be.     Croivder  v.  Stone,  3  Russ.  217  ;  and  Young  v.  ^«^«-'«o«- 
Robertson,  4  Macq.  314,  appear  to  be  in   direct   conflict 
on   the  point,  and   the  latter  being  a  Scotch  case,  it  is 
difficult  to  say  how  far  its  authority  w^ould  be  followed, 
especially   as    it    is    in    other    resjDects    not    entirely   in 
harmony  with  the  current  of  English  authority.     As  far 
as  principle  or  convenience  goes  the  arguments  seem  to  be 
fairl}^  balanced. 

A  gift  over  upon  death  without  issue  means  death 
without  issue  at  any  time,  in  the  absence  of  an  indication 
of  intention  to  limit  the  period  of  defeasibility.  The  class 
of  survivors,  therefore,  would  have  to  be  fixed  whenever 
the  contingency  happens,  and  there  seems  no  reason  for 
saying  that  the  mere  limiting  of  the  period  of  defeasibility 
should  introduce  a  contingency  into  the  bequest  to  sur- 
vivors and  make  the  gift  of  accruing  shares  conditional 
upon  surviving  the  period  of  defeasibility. 

The  gift  over  to  survivors,  being  upon  death  without 
issue,  it  is  the  failure  of  issue  of  members  of  the  original 
class  which  is  the  leading  motive  in  the  testator's  mind, 
and  not  death  before  the  period  of  enjoyment.  The 
share  is  given  to  survivors  not  because  the  original  mem- 
bers of  the  class  do  not  live  to  enjoy  it,  but  because 
they  have  no  children  to  benefit.  The  intention  is  to 
benefit  not  only  the  original  class  but  their  children, 
whereas,  if  the  survivors  are  not  fixed  till  the  time  wdien 
the  shares  become  indefeasible,  children  of  such  members 
of  the  orio-inal  class  as  die  before  that  time  will  take  no 
interest  in  the  shares  of  those  who  die  without  issue,  an 
argument  which,  as  already  remarked,  becomes  conclusive 
if  there  is  a  prior  gift  to  the  children  of  those  w\\o  die 
leaving  children. 

On  the  other  hand,  if  the  shares  go  over  at  once,  and 

LL  2 
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several  die  without  issue  in  the  lifetime  of  the  tenant  for 
life,  the  representatives  of  the  longer  livers  will  take  more 
than  the  representatives  of  those  dying  previously,  while 
the  representatives  of  the  person  dying  first  will  take 
nothing,  and  it  may  be  said  that  this  can  hardly  have  been 
the  testator's  intention ;  but  he  would  probably  have  pro- 
vided for  such  a  contingency  if  he  had  contemplated  it, 
and  his  omission  to  do  so  ought  not  to  affect  the  construc- 
tion of  the  wall. 

On  the  whole,  however,  it  must  be  admitted  that  the 

balance  of  recent  authority  is  in  favour  of  the  principle 

adopted  in  Young  v.  Robertson.     See  the  opinion  of  the 

V.-C.  Malins,  7  Eq.  483,  484. 

Case  when      d.  What  the  case  would  be  when,  the  gift  being  upon 

the  period 

failure  of  issue  of  any  of  the  legatees  to  the  survivors, 
the  Court  limits  the  period  of  defeasibility  by  con- 
struction to  the  lifetime  of  the  tenant  for  life,  there  is 
no  authority  to  show.  In  such  a  case  it  would  seem 
the  argument  above  mentioned  in  favour  of  immediate 
accruer  would  apply  with  greater  force,  as  the  period  of 
defeasibility  is  only  remotely  present  to  the  testator's 
mind. 


of  defeasi- 
bility is 
construc- 
tively 
limited. 


Accrued  Shares. 


Accrued 
are  not 
subject  to 
the  defea- 
sibility of 
original 
shares 
without 
express 
words. 


Clauses  in  a  will  disposing  of  the  shares  of  devLsees 
and  legatees  dying  before  a  given  period  or  event,  do  not 
without  a  positive  and  distinct  indication  of  intention 
extend  to  shares  which  have  once  accrued  under  those 
clauses  so  as  to  pass  them  a  second  time.  Ex  parte 
West,  1  B.  C.  C.  575;  Melsom  v.  Giles,  L.  R.  5  C.  P. 
614  ;  ib.  6  C.  P.  532  ;  ih.  6  H.  L.  24. 

Therefore  accrued  shares  will  not  pass  under  the  word 
share  or  portion.  Cambridge  v.  Rous,  25  B.  416  ;  Bright 
V.  Rov:e,  3  M.  &  K.  316. 
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But  accrued  shares  will  go  with  original  shares  if  there 
is  an  intention  expressed  that  they  should  do  so. 

1.  If,  for  instance,  accrued  shares    are    directed  to  go  Accrued 
in  the  same  manner  as  original  shares.     Cursham  v.  New-  rected  to 
land,  2  B.  145  ;  Milsom  v.  Awdry,  5  Ves.  465  ;  Eyre  v.  ^^-^^l^^^ 
Marsden,  4  My.  &  Cr.   231  ;   Melsom  v.  Giles,  L.  B.  0  shul-es. 
H.  L.  24. 

2.  And  when  orig-inal  and    accrued  shares  have    once  Consolida- 

f       f 
been  consolidated  by  a  direction,  for  instance,  that  they  original 

are  to    Sfo  in  the  same  manner,  "  there  is  no  occasion  to  ^"^  ^^' 

o  '  crued 

carry  on  any  separate  account  of  the  original  share  from  shares, 
the  accrued  share,"  and    both  will  pass  under  the  word 
share.     Re  Hutchinson,  5  De  G.  &  S.  681. 

3.  If    "  his    or   her    share    or    shares "    are  spoken  of  Words  ap- 
where  only  one  original  share  has  been  previously  given,  accrued 
so  that  the  words  cannot  be  satisfied  reddendo  singula  ^ 
singulis,  as    might  be  the  case  if  the    words  were  "  his, 

her,  or  their,  share  or  shares,"  accrued  shares  will  be  car- 
ried over.     Wilmott  v.  FlevAtt,  13  W.  B.  856. 

And,  apparently,  "  share  and  shares  and  interest," 
would  carry  accrued  shares.  Douglas  v.  Andreius,  14  B. 
347. 

4.  Accrued  shares  will  pass  Avhere  the  testator,  though  where  the 
he  speaks  of  individual  shares,  yet  shows  that  he  looks  treated  as 
on   the  fund  as  existino^  at  the  period  of  distribution  as  ^"  '-^ss^^- 

°  '■^    _  gate  fund. 

an  aggregate  and  previously  undivided  fund  by  speaking 
of  it,  for  instance,  as  the  trust  fund.  Worlidge  v. 
Churchill,  8  B.  C.  C.  465  ;  Leeming  v.  Sherraff,  2  Ha. 
14;  Sillick  v.  Booth,  1  Y.  &  C.  C.  121,  739;  Barker  v. 
Lea,  T.  &  R.  413. 

So,  where  the  whole  fund  is  given  to  a  class,  with 
benefit  of  survivorship,  the  words  of  survivorship  apply 
to  the  whole,  accrued  as  well  as  original  shares.  In  re 
CrawhaWs  Trusts,  2  Jur.  N.  S.  892. 

5.  And  a  gift  over  of  the  whole  is  convincing  evidence  Gift  over 
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of  the         of    the    same    intention.     In    such    a    case  "  share  must 

whole 

fund.  have   been    meant  to  inchide  every  interest  accruing  as 

well  as  original,  for  otherwise  the  estate  would  go    away 

from  the  issue  piecemeal  ;  whereas,  it  is  obvious,  nothing 

was  intended  to  go  over,  but  that  all  should  go  over  at 

once  on  failure  of  the  issue  of  all  the  children,  as  if  all 

but   one   had   died   without   issue  who  was  intended  to 

take  all."     Doe  d.  Clift  v.  Birkhead,  4  Ex.  110  ;  Douglas 

V.  Andrews,  14  B.  347 ;  Dutton  v.  Crowdy,  33  B.  272 ; 

Langley  v.  Langley,  6  L.  K.  Ir.  277. 

Where  the      6.  And  if  the  bequest  is  of  residue,  the  presumption 

residuary,    against  intestacy  will  assist  the  Court  in  passing  accrued 

with  original  shares.     Ooodman   v.    Goodman,  1  De  G.  & 

Sm.  695. 

Accrued  7.  Accrued  shares  are  similarly  not  liable  to  the  same 

prinul         restrictions  as  original  shares  in  the  absence  of  a  clearly 

facte  not     expressed     intention  so    to   restrict    them.      Gihhons   v. 

subject  to  ■•■ 

the  restric-  Lungdon,  6  Sim.  260 ;  Ware  v.  Watson,  7  D.  M.  &  G. 
original  248 ;  and,  on  the  other  hand,  Trickey  v.  Trickey,  3  M.  & 
shares.        ^^  ^qq  .  j^^^.^^^r^'g  Tvusts,  L.  R.  1  Eq.  71 ;    Fitzgerald  v. 

Fitzgerald,  I.  R.  7  Eq.  436. 
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CHAPTER  XXXIX. 

the  construction  of  gifts  over. 

Gifts  Over  upon  Death  before  Vesting, 

A  GIFT  over  of  the  share  of  a  legatee  who  dies  before  Gift  over 
attaining  a  vested  interest  takes  effect  if  the  legatee  dies  before 
in  the  lifetime  of  the  testator,  whether   under    or   over  '^^^ti^g- 
the  age    appointed  for   vesting.     Re    GaitskeWs   Trusts, 
15  Eq.  386. 

A  gift   over   upon   the   death   of    the  legatees   before  Vesting 

attaining  a  vested  interest  refers  prima  facie  to  death  yjj^.,-g  i-efg^g 

before  vesting  in  interest.  ^^  vesting 

o  m  interest. 

This  is  the  case  whether  the  gift  be  immediate  or  in 
remainder.  Parkin  v.  Hodgkinson,  15  Sim.  293  ;  Re 
Arnold's  Estate,  33  B.  163;  Richardson  v.  Poiver,  19 
C.  B.  N.  S.  780. 

If,  however,  the  gift  over  be  to  persons  living  at  the  When  the 

gift  over  to 

period   of    distribution,  there  is  a  strong  argument  that  persons 
the  word  vested  was  used    as    equivalent    to    vested    in  ^j^^  p.^od 
possession:  ¥ou7ig  v.  Rohertson,  4^  Msicq.  314,  where  the"f^V«*"- 
gift   over   upon  the   death    of    any   before    attaining   a 
vested  interest  was  to  the  survivors,  which  Avas  read  as 
equivalent   to   those   who    survive   the  period   of  distri- 
bution,  and    Greenhcdgh  v.  Bates,   L.  R.  2  P.  &  D.  47, 
where  the  gift  over  was  to  the  next  of  kin  of  the  tenant 
for  life,  who  could  not  be  ascertained  till  her  death. 

So,  if  the  legacies  would  be  vested  in  interest  at  the 
testator's  death,  and  the  gift  over  is,  if  any  of  the  legatees 
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die  during  the  testator's  life,  or  after  his  decease,  with- 
out attaining  vested  interests,  vested  must  mean  vested 
in  jDossession.     King  v.  Cullen,  2  De  G.  &  S.  252. 

Vested  And,  in  the  same  way,  the  testator  may  show  that  he 

used"  as  i  „    •         i  •  r 

equivalent  used  "vested     in  the  gift  over,  as  equivalent  to  "paid," 
0  pai  .       1^  ^j^^  g-£^  ^^g^,  -^^  .|.  ^^^y  ^^-^  before  their  share  should  be 

vested  as  aforesaid,  when  only  directions  as  to  payment 
have  been  previously  given.  Sillick  v.  Booth,  1  Y.  &  C. 
C.  121,  126. 

If  the  testator  expressly  provides  for  the  death  of  the 
legatees  in  his  lifetime,  a  gift  over  upon  death  before 
vesting  refers  to  vesting  in  possession.  In  re  Morris, 
5  W.  K  423. 


Gifts  Over  upon  Death  before  Payment. 
Gift  over        A.  In   the   case    of  a  direct   gift,   followed   by   a   gift 

upon  death  .  r>ii  tip  i-i 

before  pay-  over,  II  any   01  the  legatees  die  bet  ore  their  legacies  are 

ment  after  |^lg_ 

an  imme-     r    J 

diate  gift        1.  If  a  period  for  payment  is  appointed  the  gift  over 

period  of     takes  effect : 

paymen  .  ^^  j^  ^^^^  prior  legatee  dies  in  the  testator's  lifetime, 
whether  after  the  age  fixed  for  payment  or  not.  Walker 
V.  Main,  IJ.  &  W.  1  ;  GaitskeU's  Trust,  15  Eq.  386. 

b.  If  the  prior  legatee  survives  the  testator,  but  dies 
before  the  time  fixed  for  payment.  Jenkins  v.  Jenkins, 
Belt's  Supplement,  264  ;  Rammell  v.  Gillovj,  9  Jur.  704 ; 
and  see  Woodhurne  v.  Woodhurne,  3  De  G.  &  S.  643. 

Where  no        %  If  no  time  is   fixed  payable  refers  to  the  testator's 

period  for 

payment  is  death.     Rammell  v.  Gillow,  9  Jur.  704  ;    Collins  v.  Mac- 
appointed.  ^^/^^^.g^^,^  g  Sim.  87 ;  Cort  v.  Winder,  1  Coll.  320. 
Gift  over        B.  If  there  is  a  life  interest,  followed  by  a  bequest  to 
before  pay-  Certain  persons,  and   a  gift  over  in   the   event  of  death 
'^f^^  before    the   respective  legacies  become  payable,  no  time 

there  is  a    being   appointed    for    division  or  payment,  the  gift  over 
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takes  effect  with  respect  to  those  legatees  who  die  before  life  in- 
the   tenant   for   Hfe.     Croiuder   v.   Stone,   3   Russ.    217; 
Creswick  v.  G  a  shell ,  16  B.  577. 

The  word  entitled,  however,  is  more  easily  'susceptible  Meaningof 
of  the  meaning  vested  than  the  word  payable,  and  it  will  "entitled." 
accordingly  be  taken  to  mean  entitled  in  right  and  not  in 
possession,  and  referred  to  the  death  of  the  testator  and 
not  of  the  tenant  for  life,  if  the  latter  meaning  would  have 
the  effect  of  divesting  a  previously  vested  gift.  See  Gom- 
missioners  of  Charitable  Donations  v.  Cotter,  2  D.  &  Wal. 
615  ;  ID.  &  War.  498  ;  Hendersons.  Kennicott,  2  De  G. 
&  S.  492.  See  Beale  v.  Connolly,  I.  R.  8  Eq.  412  ;  Jopp 
V.  Wood,  28  B.  53 ;  2  D.  J.  &  S.  823. 

C  If  there  is   a   life   interest  as  well  as   a   period   of  Effect  of 
payment  the  question  is  more  complicated.  upon  death 

The  most  numerous  cases  on  this  head  have  occurred  in  ^^^*'[®  P*5'- 

ment  when 

marriage  settlements,  where,  in  addition  to  the  leaning  in  there  is  a 

f  •  1        /^  •  •  ^'^®  inte- 

favour  of  vesting,  the  Court  is  assisted  by  the  legal  pre-  rest  and  a 
sumption  that  the  children  were  intended  to  be  provided  payment. 
for  at  the  time  when  their  portions  were  wanted,  whether 
they  survived  the  tenant  for  life  or  not.     See  Emperor  v. 
Rolfe,  1  Ves.  sen.  208. 

The  same  rules  of  construction  are  however  applicable 
to  wills.  At  the  same  time  it  must  be  remembered  that 
the  tendency  of  the  Court  at  the  present  day  is  to  give 
words  their  natural  meaning,  and  it  is  probable  that 
many  of  the  old  authorities  cited  below  would  not  now 
be  followed.  The  cases  may  be  classified  under  the  follow- 
ing heads : — 

1.  If  there  is  a  gift  to  A.  for  life,  followed  by  a  bequest  Effect  of 
to    his    children,  whether   at   tweoty-one,   or  payable    at  of  the' 
twenty-one,  with  a  gift  over  on  death  before  the  legacy  is  |^^^*®\| 
payable,  the  gift  over  is  good  as  regards  legatees  who  die  testator. 
in  the  testator's  lifetime,  whether  under  or  over  twenty- 
one.      Walker  v.  Main,  1  J.  &  W.  1  ;  the  share  of  Mary 


522  THE    CONSTRUCTION   OF    GIFTS    OVER. 

Main,  who  it  appears  had  attained  twenty-one.    See  Gait- 

skelVs  Trust,  15  Eq.  386. 

Bequest  2.  If  there  is  a  gift  to  A.  for  life  folloAved  by  a  con- 

iipon  '^      tingent  bequest  to  his  children,  as,  for  instance,  to  the 

attaining    cj^iij^-eji  at  twenty-one,  or  to  be  vested  at  twenty-one,  and 

defeasible  a  gift  over  in  the  event  of  death  before  the  shares  are 
at  that  age.  ,1.^.  ii  i  ••  t 

payable,  if  the  word  payable  were  taken  m  its  ordinary 

meaning  as  referring  to  the  time  at  which  the  money  is 
actually  distributable,  it  would  involve  the  double  con- 
tingency of  surviving  the  tenant  for  life  and  attaining 
twenty-one,  and  therefore  the  Court  confines  it  to  the 
latter,  which  is  the  event  when  the  bequest  is  most  likely 
to  be  required,  and  this  is  the  case  whether  there  is  pro- 
vision for  the  issue  of  the  children  or  not.  Mendham  v. 
Williams,  L.  K  2  Eq.  396 ;  Mocatta  v.  Undo,  9  Sim.  56 ; 
Jones  V.  Jones,  13  Sim.  561 ;  Bouverie  v.  Bouverie,  2  Ph. 
349. 

The  same  will  be  the  case  whether  the  word  used  is 

"received"   or  "receivable:"    West  v.  Miller,  6  Eq.   59; 

Dodgson's  Trust,  1  Dr.  440 ;  or  ■"  entitled  in  possession," 

or   "  entitled   to  the  receipt,"  or  "  entitled  to  payment," 

or  "  before  they  have  received  or  become  possessed."     Be 

Yates'  Trust,  21  L.  J.  Ch.  281 ;  Haward  v.  James,  28  B. 

523 ;  Re  Williams,  12  Beav.  317 ;  Rammell  v.  Gillow, 

9  Jur.  704. 

Effect  of         3.  When  the  shares  of  daughters  are   directed  to  be 

to  issiirof  vested  at  twenty-one,  or  marriage,  and  there  is  a  gift  over, 

those  dying  j£  ^^y  Qf  ^j^g  legatees  die  before  their  shares  are  payable 

before  the  j  o  i    j        ^ 

time  of       to  their  issue,  there  seems  to  be  some  doubt  whether  it 

payment,  ■  .  .  i  i     »    •        • 

when  the  would  not  be  Hcccssary  to  construe  payable  in  its 
to'br  '^^^  ordinary  meaning,  since  a  daughter  could  not  die  leaving 
vested  at    igsue  before   her   share    becomes   payable   if  "  payable " 

marriage. 

meant  "  vested." 

It  seems,  however,  that  if  the  gift  over  is  simply  of  the 

shares  of  legatees  who  die  before  the  time  of  payment, 
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the  construction  would  not  be  affected  by  this  fact.  Mend- 
ham  V.  Williams,  L.  R.  2  Eq.  396. 

On  the  other  hand,  if  the  gift  over  is  not  simply  of 
their  shares,  ;  but  of  the  shares  to  which  the  parents 
would  have  been  entitled  if  living,  since  the  parents 
would  have  been  entitled  to  nothing  unless  they  survived 
the  period  of  vesting,  and  the  daughters  could  not  have 
had  issue  Avithout  taking  vested  shares,  payable  will  have 
its  literal  meaning.     Day  v.  Radcliffe,  3  Ch.  D.  654. 

Probably,  however,  Mendhami  v.  Williams  and  Day  v. 
Radcliffe  cannot  stand  together. 

4.  Where  the  gift  to  the  children  is  vested  at  birth  and  Where 

.  Ill-  •    •  there  is  a 

payment  only  is  postponed,  and  there  is  no  provision  for  vested  gift 
the  issue  of  the  children  and  a  gift  over  in  the  event  of  ^^  21.^^^*^ 
death  before  the  shares  become  payable :  as,  for  instance, 
to  A.  for  life  and  then  to  his  children,  to  be  divided  at 
twenty-one,  with  a  gift  over  if  any  die  before  their  shares 
are  payable,  in  this  case  payable  will  be  held  to  mean 
attaining  twenty-one,  for  otherwise  the  issue  of  those  chil- 
dren would  not  take  who  died  in  the  lifetime  of  the  tenant 
for  life  over  twenty-one.  Hallifax  v.  Wilson,  16  Ves. 
168;  Walker  v.  Main,  1  J.  &  W.  1;  Salisbury  v.  Lamb, 
1  Ed.  465  ;  Re  Williams,  12  B.  317  ;  Hayward  v.  James, 
28  B.  523. 

The  construction  will  be  the  same  where  the  issue  only 
of  such  children  are  provided  for  as  die  under  twenty-one. 
Mocatta  v.  Lindo,  9  Sim.  56. 

If,  however,  there  is  after  a  bequest  for  life  a  bequest  When  the 
to  children  vested  at  their  births,  and  the  time  of  division  thosedying 
is  alone  postponed  with  provision  for  the  issue  of  children  before  the 

.  .  .  .  period  of 

dying  at  any  time  during  the  life  of  the  tenant  for  life,  and  distribu- 
a  gift  over  if  they  die  before  the  legacies  become  payable,  provided 
the  word  payable  will  bear  its  ordinary  meaning  and  refer  events 
to  the  death  of  the  tenant  for  life. 

For  instance,  if  the  gift  be  to  A.  for  life,  then  to  her 
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Effect  of 
the  collo- 
cation of 
words upon 
the  con- 
struction. 


When  the 
original 
gift  is  con- 
tingent 
upon  sur- 
viving the 
tenant  for 
life,  "pay- 
able " 
bears  its 
ordinary 
meaning. 


children,  to  be  transferred  to  them  at  twenty-one,  and  if 
any  die  before  their  shares  are  payable,  leaving  issue,  to 
such  issue,  and  if  any  die  before  their  shares  are  payable 
without  issue  over,  since  the  fund  becomes  actually  pay- 
able on  the  death  of  the  tenant  for  life,  and  there  is  no 
reason  to  adopt  any  other  construction  in  order  to  favour 
the  issue,  who  are  already  provided  for,  the  gift  over  will 
be  good  on  the  death  of  the  legatees  during  the  life  of 
the  tenant  for  life,  though  they  may  have  attained  twenty- 
one.  Wilhnott's  Trust,  7  Eq.  532;  Chell  v.  CheU,  23 
W.  R.  252. 

It  may,  however,  be  noticed  that  the  construction  of 
payable,  as  meaning  attaining  twenty-one,  especially  in 
cases  under  the  first  liead,  is  materially  assisted  by  such 
words  as  "  to  be  paid,"  or  "  payable  "  at  twenty-one,  and 
"  it  is  no  strain  to  understand  the  testator  as  adverting 
merely  to  the  age  of  twenty-one,  which  he  had  just  before 
appointed  as  the  period  of  payment."  Hallifax  v.  Wilson, 
16  Ves.  168. 

5.  If  the  death  of  the  tenant  for  life  is  the  earliest 
period  at  which  the  gift  can  be  payable ;  if,  for  instance, 
the  gift  is  to  such  as  survive  the  tenant  for  life,  to  be 
paid  at  twenty-one,  with  a  gift  over  upon  death  before 
the  shares  become  payable ;  the  word  payable  would  in 
all  probability  receive  its  ordinary  meaning  and  be  re- 
ferred to  the  period  of  distribution.  Bielejield  v.  Record, 
2  Sim.  354. 


Gifts  Over  upon  Death  before  actually  Receiving 
THE  Legacy. 


When  it  is  clear  that  the  testator  refers  only  to  legatees 
living  at  his  death  and  there  is  a  gift  over  if  any  die  be- 
the  testa-    ^^^^  their  sliares    are  payable  or   before  receiving  tlicir 


Gift  to 

persons 
livinij  at 
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shares,  the  gift  over  cannot  refer  to  death  in  the  lifetime  with  a  gift 
of  the  testator.      V.-C.  Kindersley,  in  such   a  case,  held  death 
that  the  ejift  over  was  good  with  regard  to  the  shares  of  "^^'-^^ 

o  o  o  payment. 

those  who  died  within  a  year  after  the  testator's  death ; 
but,  apparently,  in  such  a  case,  the  Court  would  inquire 
at  what  time  the  money  might  have  been  paid.  Arroiv- 
smith's  Trusts,  29  L.  J.  Ch.  775;  6  Jur.  N.  S.  1231;  on 
appl.,  2  D.  F.  &  J.  474. 

In  the  same  way  under  an  immediate  bequest  with  a 
gift  over  upon  death  "  before  me  or  before  the  division  of 
my  estate,"  the  gift  over  takes  effect  upon  the  shares  of 
legatees  dying  within  a  year  from  the  testator's  death.  In 
re  GoUison;  Collison  v.  Barber,  12  Ch.  D.  834. 

If,  however,  the  gift  over  is  in  the  event  of  death  before  Gift  over 
the  legacy  is  actually  paid  or  received,  there  is  some  doubt  before 
whether  the  gift  over  will  take  effect.     See  HutcJieon  v.  ^°*".^i 

°  receipt. 

Mannington,  1  Ves.  jun.  866 ;  4  B.  C.  C.  491  ;  Martin 
V.  Martin,  L.  R.  2  Eq.  404 ;  Minors  v,  Battison,  1  App. 
C.  429. 

According  to  the  earlier  authorities,  which  have  not  been 
unanimously  followed,  it  seems  that,  though  the  Court  will 
be  unAvilling  to  put  upon  any  words  a  meaning  which 
would  divest  a  previously  vested  gift  if  the  legatee  dies 
before  actually  receiving  it,  nevertheless,  where  such  an 
intention  is  clearly  expressed,  effect  must  be  given  to  it. 
See  Gashell  v.  Harman,  11  Ves.  p.  497: 

"  If  a  testator  thinks  proper,  whether  prudently  or  not, 
to  say  distinctly,  showing  a  manifest  intention,  that  his 
legatees,  pecuniary  or  residuary,  shall  not  have  the  legacies 
or  the  residue,  unless  they  live  to  receive  them  in  hard 
mone}^,  there  is  no  rule  against  such  intention,  if  clearly 
expressed.  But  that  would  open  to  so  much  inconvenience 
and  fraud,  that  the  Court  is  not  in  the  habit  of  making 
conjectures  in  favour  of  such  an  intention.  In  the  case  of 
Hiitcheon  v.  Mannington,  I  admit,  I  thought  the  meaning 
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of  those  words  was,  what  they  shall  have  received  ;  and  I 
thought  so  even  after  the  decision.  The  use  I  have  since 
made  of  that  case  is  as  an  authority,  that,  if  the  words  will 
admit  of  not  imputing  to  the  testator  such  an  intention,  it 
shall  not  be  imputed  to  him."  See,  too,  Sitwell  v, 
Bernard,  6  Ves.  535. 

Thus,  for  instance,  as  already  noticed,  death  before  re- 
ceiving will  not  mean  before  actually  receiving,  but  before 
being  entitled  to  receive.  See,  too,  Whitimg  v.  Force, 
2  B.  571 ;  and  see  In  re  Kirkhride's  Trusts,  L.  R.  2  Eq. 
400. 

On  the  other  hand,  if  the  intention  is  clearly  expressed 
the  legacy  will  be  divested  if  the  legatee  dies  before 
actually  receiving  payment.  Whitman  v.  Aithen,  2  Eq. 
414  ;  Johnson  v.  Crook,  12  Ch.  D.  639.  See,  however, 
Martin  v.  Martin,  swpra ;  Minors  v.  Battison,  supra ; 
Buhb  V.  Padtvick,  13  Ch.  D.  517. 
Death  j^^  the  same  Avay  if  there  is  a  gift  upon  trust  for  sale  and 

before  sale      ...  .  . 

comi^leted.  division  among  certain  legatees,  a  gift  over   if  any  die 

before    the    sale   is   completed    is    valid.      Faulkener   v. 

Hollingiuorth,  cit.  8  Ves.  559 ;    Ehvin  v.  Elwin,  8  Ves. 

547;    see  Bernard  v.  Montague,   1    Mer.  433;    see    11 

Ves.  508. 
Negligence      But  even  when  the  gift  over  is  upon  death  before  actual 

of  executor  . 

will  not      receipt,  the  negligence  of  an  executor  will  not  be  allowed 

the&atee.  ^^  prejudice   the  legatee,  and  an  inquiry  will  be  directed 

as  to  the  time  at  which,  with  reasonable  diligence,  the 

legacy  ought  to  have  been  paid.     Law  v.  Thompson,  4 

Russ.  92. 

Death  ^  ^ii  over  upon  death  before  the  execution  of  the  trusts 

before  ^ 

execution    of  the  will  is  void.     Roberts  v.  Youle,  49  L.  J.  Ch.  744. 

of  trusts. 
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Gifts  Over  upon  Death  Unmarried  and  without 
Issue. 

1.  In  a  gift  over  upon  death  unmarried  without  any  ex-  Unmar- 
planatory  context,  unmarried  means  never  having  been 
married.     Dalrymple  v.  Hall,  29  W.  E.  421. 

2.  Where  vested  interests  are  given  at  twenty-one  or  Gift  over 
marriage,  a  gift  over  upon  death  unmarried  and  without  unmarried 
issue  will  mean  never  having  been  married.     Heywood  v.  ^|]j.  jgg^g' 
Heyivood,  29  B.  9  ;  Pratt  v.  Matthew,  8  D.  M.  &  G.  522  ;  when 

vested  in- 

Gonne  v.  Cooke,  1.5  W.  E.  576.  terests  are 

3.  And,  perhaps,  the  same  construction  would  be  adopted  marria"  e°" 
where  the  gift  is  to  A.  simply  and  if  he  dies  unmarried 

and  without  issue  over;  the  argument  in  favour  of  the 
construction  being  that  A.'s  interest  would  then  be  inde- 
feasible upon  his  marriage.  See  Heyiuood  v.  Heyivood, 
swpva;  see  In  re  Saunders  Trusts,  3  K.  &  J.  152  ;  Radford 
V.  Willis,  7  Ch.  7. 

The  case  of  Doe  d.  Baldtvin  v.  Ratvding,  2  B.  &  Aid. 
441,  is  not  opposed  to  this  view,  since  the  donee  there  left 
a  husband  surviving  her,  so  that  upon  no  construction  of 
unmarried  could  the  gift  over  take  effect.  The  point  did 
not  arise  in  Bell  v.  Phyn,  7  Ves.  450. 

4.  Of  course,  if  the  legatee  were  married  at  the  date  of 
the  will  this  construction  would  be  impossible. 

In   Crosthioaite  v.  Bean,  5  Eq.  245,  a  gift  over  of  a  Unmarried 
fund  in  case  the  legatee  should  marry  or  die  unmarried,  to  a  second 
w^here  the  legatee  was  married  at  the  date  of  the  will  ^^'''^'^''^s®- 
and  of  the  testator's  death,  but  her  husband  was  believed 
to  be  dead,  was  held  to  refer  to  a  second  marriage.     See, 
too,  Lepine  v.  Bean,  10  Eq.   IGO;  Smith  v.  Charles,  13 
W.  E.  -224. 

5.  If  the  gift  is  to  A.  for  life,  remainder  to  his  children,  ^^^^  o^^^', 

_  ^  _  _  upon  death 

and  if  A.    dies  unmarried   and    Avithout    issue    over,   un-  unmarried 
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and  with-  married  will  be  read  as  equivalent  to  not  having  a  wife  at 
afterT*^  his  death.  To  read  it  as  never  having  been  married 
pri(3rgift    ^^ouifj  increase  the  chance  of  intestacy,  since  in  that  ease, 

to  the  J 

legatee  for  if  A.  married  and  had  no  children,   the  gift  over  would 
thek  to  his  not  take  eflect ;  and,  again,  the  word  unmarried  would  be 
children.     ^^^^^  gurplusage.     Doe  d.  Everett  v.  CooJce,  7  East,  269 ; 
In  re  Sanders'  Trusts,  L.  R.  1  Eq.  675. 


Devise  to 
A.  in  fee, 
and  if  he 
dies  under 
21  and 
without 
issue  over. 


Devise  to 
A.  in  tail, 
and  if  he 
dies  under 
21  and 
without 
issue  over. 


"  And  "   CHANGED   INTO   "  OR  "   IN    GiFTS   OVER. 

1.  If  there  is  a  devise  to  A.  in  fee  and  if  he  dies  under 
twenty-one  and  without  issue  over,  "  and "  will  not  be 
read  "  or.''  To  do  so  would  have  the  effect  of  divesting 
a  prior  devise  in  events  other  than  those  mentioned. 
Malcolm  v.  Malcolm,  21  B.  225;  Cocdes.v.  Hart,  32  B. 
849 ;  3  D.  J.  &  S.  504. 

And,  similarly,  a  gift  to  A.  for  life,  and  then  to  her 
children,  and  if  she  dies  under  twenty-one  and  without 
children  over,  will  not  be  construed  as  if  it  were  under 
twenty-one  or  without  children.  Key  v.  Key,  1  Jur.  N. 
S.  372. 

2.  If  the  devise  is  to  A.  in  tail  and  if  he  dies  under 
twenty-one  and  without  issue  over,  "and"  will  not  be  read 
"  or."  Grey  v.  Pearson,  6  H.  L.  61,  and  Doe  d.  Usher  v, 
Jessep,  12  East,  288;  overruling  Broumsivord  v.  Edwards, 
2  Ves.  sen.  243,  so  far  as  it  is  an  authority  on  this  point. 
In  this  case  there  is  reason  for  contending  that  the  devise 
over  ought  to  be  read  as  equivalent  to  "  if  he  dies  under 
twenty-one  or  at  any  time  without  issue,"  since  the  estate 
would  take  effect  as  a  remainder  after  an  estate  tail ;  but 
this  would  deprive  the  issue  of  any  benefit  if  the  devisee 
died  under  twenty-one  leaving  issue,  unless  the  devise 
were  read  under  twenty-one  without  issue,  or  at  any  time 
without  issue,  involving  a  very  considerable  alteration  of 
the  words  of  the  will. 
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This  latter  construction,  however,  would  perhaps  be 
adopted  if  the  original  devise  in  tail  were  made  contingent 
upon  the  devisee  attaining  twenty-one  or  having  issue. 
Brownsword  v.  Edwards,  2  Ves.  sen.  243. 

3.  A  different  question  arises  where  the  gift    over   is  Gift  over 
upon  two  events,  one  of  which  includes  the  other,  as  "  if  events,  one 
A.  dies  unmarried  and  without  children."  includes 

If   the  gift  is  to  A.  for  life  and  then  to  his  children  tbe  other. 

absolutely,  so  that  if  A.  has  no  children  there  would  be  an 

intestacy,  there  are  three  possible  constructions  : 

a.   If   possible,  unmarried  will  be  held   to    mean   un-  Unmarried 
^  _  if  possible 

married  at  the  time  of  death,  and  it  is  then  unnecessary  will  mean 
to  change  "  and  "  into  "  or."     Doe  v.  Raivding,  2  B.  &  j-ied  at  the 
Aid.  441 ;  Doe  d.  Everett  v.  Cooke,  7  East,  269 ;  In  re  ^^^t^- 
Sanders'  Trusts,  L.  K.  1  Eq.  G75  ;  see  ante,  p.  527. 

The  same  is  the  case  if  unmarried  means  "  not  married 
by  consent."     Dillon  v.  Harris,  4  BL  N.  S.  321. 

h.  If,  however,  it  is  clear  that  unmarried  must  mean  l^  "n- 

married 

never  having  been  married,  it  seems   doubtful  whether  must  mean 
"  and  "  will  now  be  changed  into  "  or."     According  to  the  j-jg^, 
earlier  cases,  there  is  no  doubt  that  the  change  would  be  '^^^^^^ 
made.     Wilso7i  v.  Bayley,  3  B.  P.  C.  195;  Hejnvorth  v.  changed  ^^ 
Taylor,  1  Cox,  112 ;  Mahcrley  v.  Strode,  3  Ves.  450;  Bell 
v.  Fhyn,  7  Ves.  453. 

These  cases  are,  however,  of  doubtful  authority,  since 
the  term  "  unmarried  "  would  probably  now  in  all  similar 
cases  be  held  equivalent  to  "not  married  at  the  death." 

The  question  in  Grey  v.  Pearson,  6  H.  L.  Gl,  was  so 
different  that  it  can  hardly  be  said  to  have  any  bearing 
upon  this  point. 

c.  But  if  the  gift  is  to  A.  absolutely,  and  if  he  dies  Gift  over 

°  .J  after  an 

before  marriage  and  without  children  over,  "  and "  will  absolute 

not  be  read  "or,''  as  to  do  so  would  be  to  increase  the  t^g  lega'tt e 

defeasibility  of  interests  already  completely  disposed  of  in  '^^^^,.|^^^f°'^ 

all  events.     Seccomhe  v.  Edivards,  28  B.  440.  and  with- 

out issue. 
M  JI 
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"  And  "  Avill  not  be  changed  into  "  or  "  where  the  gift 

over  is  upon  death  in  the  testator's  lifetime,  and  before 

receiving  any  benefit.     In  re  Kirkbrides  Trusts,  L.  R.  2 

Eq.  400. 

Gift  over        4_  Where  the  two  events  upon  which  the  gift  over  is 

upon  two 

indepen-     made  to  depend  are  independent  of  each  other,  there  can 
events.       ^^   ^'^   reason  for  changing  "  and "  into   "  or."      Day  v. 

Bay,  Kay,  703;   Meed  v.  BraWiwaite,  11  Eq.  514;   see 

Barker  v.  Young,  33  B.  353. 


Change  of  "or"  into  "and"  in  Gifts  Over. 

Gift  over  1.  If  there  is  a  devise  to  A.  in  fee  if  she  dies  leaving 
under  age  lawful  issuo,  but  if  slio  dies  under  age  or  without  lawful 
kwfu*'^"*  issue  over,  "or"  will  be  read  "and."  Johnson  v.  Simcock, 
issue.         6  H.  &N.  6;  9  W.  K  89.5. 

2.  If  the  devise  is  to  A.  in  fee,  and  if  he  dies  under 
twenty-one  or  without  issue  over,  "or"  will  be  read  "and," 
to  favour  the  issue  of  A.  Fairjiekl  v.  Morgan,  2  B.  &  P. 
N.  R.  38 ;  Demi  d.  Wilkins  v.  Kemeys,  9  East,  366  ; 
Eastman  v.  Baker,  1  Taunt.  174;  Morris  \.  Morris,  17 
B.  198. 

3.  If  the  devise  is  to  A.  for  life,  remainder  to  his 
children  in  tail,  and  if  A.  dies  under  twenty-one  or  with- 
out children  over,  it  is  doubtful  whether  "  or  "  would  be 
read  "and."  According  to  the  earlier  authorities,  the 
clii.ngo  would  be  made.  Ilasker  v.  Sutton,  1  Bing.  501; 
9  J.  B.  Moo.  2 ;  but  see  Gooke  v.  Mirehouse,  34  B.  27. 

Gift  over         4.  And  where,  after  a  prior  absolute  gift,  the  gift  over 

upon 

failure  of    IS  upon  fadure  of  issue  or  some  other  event,  such  as  not 


issue  or 
some 


other  ii^a^king  a  will,  "  or  "  will  be  read  "  and,"  though  the  gift 
event.        q^q^  y^^^^j  thereby  become  void.     Incorporated  Society  v. 
Richards,  1  D.  &  War.  258;  Greated  v.  Greated,  26  B.  621; 
Green  v.  Harvey,  1  Ha.  42(S. 
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5.  But  if  the   devise  is   to   A.  in  tail  and  if  he  dies  Deyise  to 

A.  m  tall, 

under  twenty-one  or  without  issue  over,  "  or  "  will  not  be  and  if  he 
construed  "and;"    though,  on  the  other  hand,  it  seems  .ji  or  with- 
that  if  the   devisee  died  under  twenty-one  leaving  issue,  *^"*  ^^^"^ 


over. 


the  gift  over  would  not  be  held  to  have  taken  effect,  so 
that  the  devise  would,  in  fact,  be  construed  as  ecjuivalent 
to  "  if  A.  dies  under  twenty-one  without  issue  or  without 
issue  at  any  time."  Mortimer  y.  Harthj,  G  Ex.  47; 
Soulle  V.  Gerard,  Cro.  Eliz.  525 ;  Woodvxird  v.  Glashrook, 
2  Vern.  388  ;  and  Lord  St.  Leonard's  judgment  in  Grey  v. 
Pearson,  G  H.  L.  Gl.  The  devise  over  in  this  case  takes 
effect  as  a  remainder  after  an  estate  tail. 

6.  But  if  the  devise  over  after  an  estate  tail  to  A.  is  in  9'^^^  ^^% 

m  case  of 

case  of  the  death  of  A.,  or  want  of  his  issue,  "  or  "  must  death  of 

the  devisee 
be   read    "  and,"    in    order   to    preserve    the  prior  estate,  or  failure 

Monkhouse  v.  Monkhoiise,  8  Sim.  119. 

7.  "Or"    will   be    read   "and"    when  a  gift    is   given  "Or'' read 

"and     in 

upon  either  of  two  events,  as  upon  attaining  twenty-one  the  gift 

.  .  1.1  1        over  when 

or   marriage,  and    there    is   gilt  over  upon  death    under  ^he  gift  is 
twenty-one  or  unmarried,  the  gift  over  being  otherwise  H^^^^. "' 
inconsistent  with  the  prior  gift.     Grant  v.  Bi/cr,  2  Dow.  other  of 
87;  Thompson  v.  Tetdcn,  22  L.  J.  Ch.  243;  Thackeraij  v.  1,4^1° 
Hampson,  2  S.  &  St.  214 ;  Grimsliau-c  v.  Pichup,  9  Sim. 
591;  Collett  v.  Collett,  35  B.  312. 

8.  In  some  cases  where  there  has  been  a  gift  contingent  Gift  over 

.  ,  \ipon  death 

upon  attaining  twenty-one,  subject  to  a  hie  interest,  and  before  the , 
a  gift  over  upon  death  before  the  tenant  for  life  or  under  j?^"''^"^ 
twenty-one,  "or"  has  been  read  "and."     Miles  v.  i}7/cr,  under  21. 
5  Sim.  435 ;   8  Sim.  330 ;  BcntUy  v.  Meerh,  25  B.  197. 

And  if  a  gift  over  upon  death  under  age  or  without 
leaving  a  husband  is  afterwards  referred  to  as  "  in  case  of 
death  under  age  as  aforesaid,"  "  or "  will  be  read  "  and." 
Weddell\.  M^nidy,  6  Ves.  341. 
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Gift  Over  upox  Death  without  Children. 


in  a  gift 
over  upon 
death 
without 
children. 


"Chil-  In  many  cases  where  an  estate  in  fee  is  eiven,  followed 

dren     read  .        "  .  _  _ 

"issue"  b}'  a  gift  over  in  the  event  of  the  devisee  dying  without 
children,  the  word  children  has  been  construed  as  synony- 
mous with  issue.  Doe  v.  Webber,  1  B.  &  Aid.  713;  Doe 
d.  Simpson  v.  Simpson,  5  Sc.  770 ;  4  Bing.  N.  C.  333 ; 
Doe  d.  Blesard  v.  Simpson,  3  M.  &  Gr.  929 ;  Bacon  v, 
Coshj,  4  De  G.  &  S.  261 ;  Parker  v.  Birks,  1  K.  &  J.  156 ; 
Richards  v.  Davies,  13  C.  B.  N.  S.  69,  861 ;  see  Mcdhews 
V.  Gardiner,  17  B.  254. 

And  the  same  construction  would  perhaps  be  put  upon 
a  similar  gift  over  after  an  absolute  bequest  of  personalty. 
Synge's  Trust,  3  Ir.  Oh.  379 ;  see  Stone  v.  Maule,  2  Sim. 
490. 


Gifts  Over  upon  Death  without  leaving  or 
HAVING  Issue. 


Leaving 
construed 
as  equi- 
valent to 
having. 


The  word  leaving  in  a  gift  over  upon  death  without 
leaving  issue  will,  if  possible,  be  so  construed  as  not  to 
destroy  prior  vested  interests,  it  will  in  fact  be  taken  as 
equivalent  to  "  without  having  had  children  who  take 
vested  interests." 

1.  Thus,  when  there  is  a  bequest  or  devise  to  A.  for  life 
and  after  his  death  to  his  children,  whether  a  particular 
time  is  fixed  at  which  their  shares  are  to  vest  or  not,  fol- 
lowed by  a  gift  over  upon  the  death  of  A.  without  leaving 
children,  the  children  of  A.,  either  at  their  birth  or  at  the 
particular  time  apjDointed,  as  the  case  may  be,  take  inde- 
feasible interests  not  liable  to  be  defeated  by  death  during 
the  life  of  A.  Maitland  v.  Chcdie,  6  Mad.  243  ;  Marshall 
V.  Hill,  2  Man.  &  S.  608 ;  Ex  parte  Hooper,  1  Dr.  264 ; 
Kennedy  v.  Sidgwich,  3  K.  &  J.  540 ;  Re  Thompson's 
Trusts,  5  De  G.  &  S.  667 ;  White  v.  Hill,  4  Eq.  265 ; 
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Casamayov  v.  Strode,  8  Jiir.  14 ;  In  re  Broum's  Trust, 
IG  Eq.  239 ;  Treharne  v.  Layton,  L.  E.  10  Q.  B.  459. 

2.  The  same  construction  has  been  follo^ved  where  there 
was  a  devise  to  A.  absolutely  and  after  her  death  Avithout 
leaving  issue  over.     White  v.  Hight,  12  Ch.  D.  751. 

3.  The  Court,  however,  will  not  depart  from  the  ordinary 
meaning  of  the  word  leaving,  in  order  to  vest  interests 
which  were  not  vested  before. 

When  the  gift  is,  for  instance,  if  the  tenant  for  life 
leaves  children,  to  all  such  children,  with  a  gift  over  in 
the  event  of  his  death  without  leaving  children,  the  word 
leaving  must  have  its  ordinary  meaning.  In  these  cases 
the  condition  of  surviving  the  tenant  for  life  is  pai't  of 
the  original  gift,  and  there  is  no  question  of  divesting  a 
prior  gift.  Sheffield  v.  Kennett,  27  B.  207 ;  4  De  G.  &  J. 
593  ;  Bythesea  v.  Bythesca,  17  Jur.  G45  ;  23  L.  J.  Ch.  1004  ; 
Young  v.  Turner,  1  B.  &  S.  550;  see  In  re  Watson's 
Trust,  10  Eq.  36,  and  the  comments  therein  upon  Bryden 
V.  Willett,  7  Eq.  472  ;  Jeyes  v.  Savage,  10  Ch.  555  ;  and 
see  Hedges  v.  Harper,  3  De  G.  &  J.  129. 

4.  It  seems  the  words  "  without  having  any  child  "  may  Without 

•      1  •  1  1        •         1      1  j>  having  any 

be  construed  as  equivalent  to  "  without  having  had      any  child. 

child.     Weakley  d.  Knight  v.  Ragg,  7  T.  R  322 ;   Wall 

v.  Tomlinson,  16  Ves.  413 ;  Jeffreys  v.  Conner,  28  B.  328. 

5.  But  the  words  "without  any  children  ''  mean  without  Without 
children  at  the  death.     Thiehicsse  v.  liege,  3  B.  P.  C.  3G5  ;  dren. 
Jeffreys  v.  Conner,  swpra. 
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CHAPTER  XL. 

GIFTS    OVER    UPON    DEATH    WITHOUT    ISSUE. 

Gift  over        When  there  is  a  gift  over  upon  the  death  of  A.  with- 
oFthe  de-    ^ut  issiie  before  a  given  period,  the  gift  over  takes  effect 

visee  -^vith-  ^^pgn  the  faihire  of  issue  of  A.,  not  necessarily  at  liis  death, 
out  issue         ■'•  '  ^  > 

before  a      but  at  any  time  before  the  given  period,  whether  the  will 
period.       is  before  or  since  the  Wills  Act.     Jarmaii  v.  Vye,  L.  R. 

2  Eq.  784. 
Gift  over        It  is  not  quite  clear  Avhether  a  devise  upon  failure  of 
^uthout^     issue  to    such    of   certain    named    legatees  as    should  be 
issue  to      "  ^iT^gjj  living,"  which  would  in  a  will  before  the  Act  have 

pei-sons  " 

then  been    held    to    take   effect   upon   failure   of  issue   of  the 

'''        ancestor  at  his  death,  or  at  any  time  during  the  lives  of 

the  surviving  legatees,  would  now  be  held  to  take  effect 

only  upon  failure  of  issue  of  the  ancestor  at  his  death. 

See  Murray  v.  Addenhrool-,  4  Russ.  407 ;  Greenwood  v. 

Verdon,  1  K.  &  J.  74. 
Effect  of         By  the  29th  section  of  the  Wills  Act,  1  Vict.  c.  26,  words 
sec.  of  the  "  whicli  may  import  either  a  want  or  failure  of  issue  of 
Wills  Act  j^j-j^y  person  in  his  lifetime,  or  at  the  time  of  his  death,  or 

iipon  gilts  ''    -'- 

in  default  an  indefinite  failure  of  his  issue,  shall  be  construed  to 
mean  a  want  or  failure  of  issue  in  the  lifetime,  or  at  the 
time  of  the  death  of  such  person,  and  not  an  indefinite 
failure  of  his  issue,  unless  a  contrary  intention  shall  appear 
by. the  will,  b}^  reason  of  such  person  having  a  prior  estate 
tail  or  of  a  preceding  gift  being,  without  any  implication 
arising  from  such  words,  a  limitation  of  an  estate  tail  to 
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such  person  or  issue,  or  otherwise :  provided  that  tliis  Act 

shall  not  extend  to  cases  where  such  words  as  aforesaid 

import  if  no  issue  described  in  a  preceding  gift  shall  be 

born,  or  if  there  shall  be  no  issue  who  shall  live  to  attain 

the  age  or  otherwise  answer  the  description  required  for 

obtaining  a  vested  estate  by  a  preceding  gift  to  such  issue." 

See  In  re  Ckinnery's  Estate,  1  L.  R.  Ir.  296. 

The  words  dying  without  male  issue  will,  under  this  Death 
.         ,  ,      .  , .    .  1         1        1        f  without 

section,  be  restricted  to  male  issue  living  at  the  death  ot  issue  male, 
the  ancestor.      Upton  v.  Hardman,  I.  R.  9  Eq.  157. 
This  section  does  not  apply  :— 

1.  Where  the  words  used  are  heirs  of  the  body  and  not  In  what 

cases  the 

issue.     Harris  v.  Davis,  1  Coll.  416;  Re  Sallery,  11  Ir.  section 
Ch.  236 ;  Davjson  v.  Small,  9  Ch.  651.  appiy!^ 

2.  Where  the  failure  of  issue  would  not  before  the  Act 
have  been  construed  to  imj)ort  an  indefinite  failure  of 
issue.     Morris  v.  Morris,  17  B.  198. 

3.  Ajiparently  it  would  not  apply  where  there  is  a  gift 
of  personalty  to  A.  and  the  heirs  of  his  body,  followed  by 
a  gift  over  in  default  of  his  issue.  At  any  rate,  it  does 
not  where  realty  and  personalty  are  given  together  in  tail. 
Green  v.  Green,  3  De  Gr.  &  Sm.  480 ;  see  Greenway  v. 
Greenivay,  2  D.  F.  &  J.  137 ;  G^^een  v.  Giles,  5  Ir.  Ch. 
25. 


Referential  Construction  of  Gifts  Over  upon 
Death  without  Issue. 

The  construction  of  gifts  over  in  default  of  issue  is  not 
affected  by  the  Wills  Act  where  those  words  are  construed 
to  mean  default  of  issue  to  take  under  the  preceding 
limitations.  It  becomes  necessary,  therefore,  to  consider 
in  what  cases  the  referential  construction  has  been 
adopted. 
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A.  Where  the  words  are  for  default  of  such  issue,  they 
naturally  refer  to  the  issue  before  mentioned. 
Gift  over         J    This  is  clearly  the  case  where  the  prior  limitations 

in  default  .  .  ^  ^  '- 

oisuch       are  in  tail.     Doe  d.  Pliipps  v.  Lord  Mulgrave,  5  T.  R. 

issue,  after  n^n 
limitations  "-^• 

in  tail.  2.  So  where  the  prior  limitations  are  to  children  and 

After  limi-  .... 

tations  in    their  heirs,  a  afift  over  in  default  of  such  issue  means  m 

f 

default  of  such  children.     Doe  d.  Comberbach  v.  Perryn,  3 

T.  R.  484;  Rex  v.  Marquess  of  Stafford,  7  East,  521. 

But  if  there  is  anything  to  show  that  the  children  were 
intended  to  take  estates  tail,  the  words  in  default  of  such 
issue  may  be  referred  to  the  word  heirs  so  as  to  cut 
down  the  estates  to  estates  tail.  Thus,  where  the  limita- 
tion was  to  the  first  and  other  sons  and  their  heirs,  a 
gift  over  in  default  of  such  issue  was  referred  to  the  word 
heirs,  the  intention  being  that  the  sons  were  to  take  in 
succession.     Lewis  d.  Ormond  v.  Waters,  6  East,  336. 

In  Biddulph  v.  Lees,  8  E.  &  B.  289,  the  intention  to 
give  estates  tail  was  apparent  from  the  shifting  clause. 
After  limi-      3.  ^^qc^  even  though  the  limitation  be  to  children  simply, 

tations  for 

life.  SO  that  they  would  only  take  for  life,  a  gift  over  in  default 

of   such    issue  will   be    construed  referentially.     Hay  v. 

Earl  of  Coventry,  3  T.  R.  83 ;  Denn  d.  Breddon  v.  Page, 

3  T.  R.  87,  n.;  11  East,  603,  n. ;  Asldey  v.  Asldey,  6  Sim. 

358  ;  Bridger  v.  Ramsay,  10  Ha.  320 ;  Re  Arnold's  Estate, 

83  B.  163. 

After  limi-      4.  On  the  other  hand,  Avhere  there  is  a  limitation  to  a 

giving  a      fii'st  SOU  witliout  morc,  followed  by  limitations  in  default 

Hff  into^  of  such  issue  to  the  other  sons  in  tail,  the  Court  will  lay 

est  only,     i^qJ^^i  of  small  circumstanccs  to  give  the  first  son  also  an 

and  the 

otlier  sons  estate  tail. 

OS  a  es  ai.  -phus,  in  Evans  d.  Brooke  v.  Astley,  3  Burr.  1569,  there 
was  the  circumstance  that  the  testator  referred  to  the 
earlier  limitations  as  including  the  "  parent  and  his 
descendants." 
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In  Glemsnts  v.  Pashe,  B  Doug.  384,  the  limitation  to  the 
first  son  was  referred  by  the  word  "  likewise  "  to  other 
limitations  in  fee. 

And  sec  Doe  d.  Harris  v.  Taylor,  10  Q.  B.  718,  which 
may  perhajDS  be  supported  on  the  ground  that  the  words 
"  the  elder  of  such  sons  and  the  heirs  of  his  body  to  take 
before  the  younger,"  applied  to  the  first  son  as  well  as  to 
the  others.  See,  however,  Barnacle  v.  Nightingale,  14  Sim. 
456 ;  and  see  Galley  v.  Barrington,  2  Bing.  387 ;  In  re 
Denny  s  Estate,  I.  R.  8  Eq.  427. 

5.  The  primd  facie  meaning  of  the  word  "  such  "  is  to  Inaccurate 

,.,..,..  ,,  ,.  J      use  of  the 

refer  the  word  with  which  it  is  coupled  to  earlier  words,  ^ord 
so  that  the  latter  word  is  only  a  compendious  statement  ^^^  ' 
of  the  earlier  limitations ;  it  may,  however,  have  the  con- 
verse effect,  if  there  is  anything  upon  the  will  to  show 
that  the  testator  used  the  earlier  word  in  the  sense  of 
the  later;  and  the  word  "  such  "  maybe  rejected,  if  the 
term  with  which  it  is  coupled  and  that  to  which  it  refers 
are  so  inconsistent  with  each  other,  that  the  testator 
cannot  have  meant  the  one  as  a  mere  compendious  refer- 
ence to  the  otlier. 

Thus,  a  devise  to  A.  and  his  heirs,  and  in  default  of 
such  issue  over  would,  perhaps,  in  a  will  cut  down  A.'s 
estate  to  an  estate  tail.     See  Idle  v.  Cook,  1  P.  Wms.  70. 

And  in  Parker  v.  Tooted,  11  H.  L.  143,  where  the  de- 
vise was  to  Thomas  for  life,  remainder  to  the  first  son  of 
the  said  Thomas  in  tail  male  lawfully  begotten,  severally 
and  successively;  and  for  want  of  such  lawful  issue  either 
of  Thomas  or  of  James,  over,  the  word  such  was  practi- 
cally rejected  and  Thomas  took  an  estate  tail. 

B.  When  there  is  a  devise  to  A.  for  life,  followed  by  Gift  over 

p  ,  .      .  .  ,    in  default 

particular  limitations  in  favour  ot  some  oi  his  issue,  with  of  issue 
an   ultimate  limitation  on  fiiilure  of  the  issue  of  A.,  the  "™^  ^'' 
question  arises  whether  the  intention  was  to  benefit  all 
the  issue,  notwithstanding  the  incomplete  enumeration  of 
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them  under  the  special  limitation,  in  which  case,  in  wills 
before  the  Wills  Act,  the  gift  over  in  default  of  issue  will 
give  A.  an  estate  tail,  or  whether  the  issue  intended  to  be 
benefited  are  sufficiently  indicated  by  the  special  limita- 
tions, in  which  case  the  failure  of  issue  Avill  be  construed 
to  mean  such  issue  as  before  mentioned. 
■\\Tien_thG        1.  If  the  devise  is  to  A.  for  life,  then  to  his  children, 

prior  limi-  .  .,  ,     . 

tations  are  SO  that  they  take  vested  estates  in  fee  or  tail,  and  m 
ancestor  default  of  issue  of  A.  over,  issue  means  the  issue  before 
for  life       mentioned,  and  A.'s  estate  will  not  be  enlarged.     Foster 

with  re-  ° 

mainderto  V.  Hcujes,  2  E.  &  B.  27;  4  E.  &  B.  717;  Toivns  v.  Went- 
dven  in.  ieeU'orth,  11  Moo.  P.  C.  52G  ;  Smi/th  V.  Power,  I.  R.  10  Eq. 

or  in  tail,     i  n  9 

When  the        And    this    is    the    case,   though    the   children  included 

prior  limi-  .  , .      .        .  ,  -,  -,  , 

tations        uudcr  tlic  prior    limitations  may    be   sons  only  and  not 

include  claughtcrs,  and  though  the  prior  estates  may  be  in  tail 
sons  only.  o  >  or  J 

male.     Twrlze  v.  Frenchman,   2   Dyer,  171;    1    And.   8; 
Baker  v.  Tucker,  11  Ir.  Eq.  104;  3  H.  L.  106. 

Quccre,   whether   it  makes    any   difference  in  the  con- 
struction of  the   gift  over  in   default   of  issue   that   the 
ancestor   has   children   living  at  the  date  of  the  devise. 
See  Doe  cl.  Todd  v.  Tuesbury,  8  M.  &  W.  514,  commented 
on  in  4  E.  &  B.  730. 
Where  the      2.  If,  however,  the  prior  limitations  include  less  than 
tations""'  the  wliole   number   of  sons   the   referential   construction 
iSThL    ^^^ill  i^ot  be  adopted.     Lamjleij  v.  Bakhvrn,  1  Eq.  Ab.  185, 
the  whole  pi.  29,  cit.   1  P.  W.  Ib'd^  A. -G.\.  Sutton,!  P.  W.  753  ; 

number  of  -,     k      -,     c^  -i-nioi- 

sons.  3  B,  P.  C.  75  ;  Stanley  v.  Lemiard,  Amb.  3oo  ;  1  Ed.  8/  ; 

Key  V.  Key,  4  D.  M.  &.  G.  73. 

The  referential  construction  is,  however,  more  readily 

adopted  where  the  limitations   are  to   some  of  the  issue 

at  twenty-one,  and  there  is  a  gift  over  in  default  of  issue 

who  attain  twenty-one.     Sanders  v,  Ashford,  28  B.  609. 

When  the       3.  If  the  failure  of  issue  is  restricted  to  failure  at  the 

failure  of    ^gg^^j-^  ^f  ^he  parent  the  referential  construction  will  not 

issue  IS  JL 
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be  adopted,  as  it  mioht  have  the  effect  of  divestino'  the  restricted 

^  .  °  .  °  to  such 

interests  of  children  Avho  had  died  before  the  tenant  for  faihire  at 
life  leaving  children.     Westiuood  v.  Southey,  2  Sim.  N.  S.  tor's'death. 
192;  Ex  parte  Hooper,  1   Dr.  264;  Re  'Tooheys  Trust, 
21  L.  J.  Ch.  402;  In  re  Biron,  1  L.  R  Tr.  258. 

4.  If  the  gift  is  to  A.  for  life,  then  to  such  issue  as  he  Gift  over 

.  1-f.AT  -1  •  ^^  default 

should  appoint  by  will  and  if  A.  dies  without  issue  over,  of  issue 
issue  in  the  gift  over  is  held  to  refer  to  the  issue  before-  power  to 
mentioned,  that  is  to  say,  issue  livino-  at  the  death  of  A.  appoint  to 

■^  "^  issue  by 

Target  v.  Gaunt,  1  P.  W.  432 ;  HocJdey  v.  Ma  whey,  1  Ves.  ^^^ll. 
jun.  143 ;  3  B.  C.  C.  82  ;  Leeming  v.  Sherraft,  2  Ha.  14  ; 
Hanaii  v.  Drew,  10    Ir.  Eq.  333;   Eastwood  v.  Avison, 
L.  R  4  Ex.  141. 

5.  When  the  limitations  to  issue  are  contingent  upon  Where  the 

....  ,    .  . ,  , ,  „  .    ,  limitations 

attaining   a   certain   age,    it   seems   the    reierential   con-  to  issue  are 
struction  Avould  not  be  adopted.     Doe  cl.  JRevj  v.  Lucraft,  ^°"*^'^' 
1  M.  &  Sc.  573;  8  Bing.  38G ;  Franls  v.  Prke,  G  Sc.  710 ;  ° 
5  Bing.  N.  C.  37 ;  3  B.  182. 

6.  In  wills  before  the  Wills  Act,  where  the  devise  to  Where  the 

children  is  Avithout  Avords  of  limitation  so  that  they  only  take  for 

take  estates  for  life,  the  referential  construction  Avill  not  ^^^®  "^^'^  ^^ 

wills 

be  adopted,  but  the  parent  Avill  take  an  estate  tail  in  before  the 

-,  T  n  Ti  ry       •       7    77  Wills  Act. 

remainder  alter  the  hie   estates.     Farr  v.  biuindells,  4 

Russ.   283.     Bennett  Y.  Loire,  5  M.  &  Pay.  485;  7  Bing. 

535,   is   not   inconsistent  Avith  this   rule,   since   the   gift 

over  was  not  upon  an  indefinite  failure   of  issue ;   and 

Wight  V.  Leigh,   15  Yes.  5G4,  Avhicli  conflicts  Avith  the 

latter  branch   of  this  rule,   Avould    probably  not    noAV  be 

folloAved. 

C.   Similar  rules  apply  to  personalty.  Eefereu- 

1.  Thus,  in  a  bequest  to  A.   for  life  and  then  to  his  structionof 

children    and    if    A.    dies    Avithout    issue    over,   the    o-ift  §^^*^  °7^\-. 

'  <=       upon  death 

over  refers    to  ■  the    failure    of   the-  objects  of  the    prior  yithout 

issue  in  the 

gift.      Doe   (J.   Ijyde   v.  Lyde,   1   T.  R.  593;    Salkeld  v.  caseof  per- 
Vernon,   1   Ed.  64;    Robinson  v.  Hunt,  4    B.  450;    In^'^^'^  ^' 
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ve   Wyndliams  Trusts,  L.  R.  1  Eq.  290 ;   In  re  Sanders' 
Trusts,  ib.  675. 

'•  If  there  be  no  child  there  can  he  no  other  issue,  and 
if  there  be  a  child,  the  child  will  take  the  whole,  and 
there  will  be  nothing  to  limit  over."  Per  Turner,  L,  J., 
Pride  v.  FooH  8  Do  G.  &  J.  252. 

Where  family  plate  was  settled  on  A.  for  life,  Avith 
remainder  to  B.  his  first  son  for  life,  with  remainder  to 
B.'s  first  son  absolutely  and  in  the  event  of  B.'s  first  son 
dying  under  twenty-one  and  without  issue  to  the  second 
and  other  sons  of  B.  in  the  same  way  and  in  default  of 
sons  of  B.  similar  limitations  in  favour  of  the  second  and 
other  sons  of  A.  absolutely,  with  an  ultimate  limitation 
if  there  should  be  no  son  of  A.  or  B.  Avho  should  attain 
twenty-one  or  die  under  that  age  leaving  issue,  the  ultimate 
gift  over  took  effect,  though  B.  attained  twenty-one, 
Cardigan  v.  Gurzon  Hoive,  9  Eq.  358. 
Where  tlie      2.   Where    the    prior   gifts    to    the    children    are    not 

prior  gifts  i  i  i  i        •  i 

to  issue  .ire  vested  SO  that  there  may  be  issue  who  may  not  take 
gent^"'  under  them,  for  instance,  children  of  children  who  die 
before  the  time  of  vesting,  it  is  less  easy  to  admit  the 
referential  construction  and  it  seems  that  without  some 
further  indications  to  be  collected  from  the  will  it  will 
not  be  adopted.  Pride  v.  Fools,  3  De  G.  &  J.  252; 
Walker  v.  Moirer,  ]  6  B.  365. 

And  the  same  is  the  case  where  the  gifts  to  the  children 
are  only  to  arise  upon  a  contingency,  as  for  instance,  if  the 
legatee  marries.  Andree  v.  Ward,  1  Russ.  260;  Campbell 
v.  Harding,  2  R.  &  M.  390 ;  2  CI.  &  Fin.  431 ;  8  Bl.  N.  P. 
469. 

Under  a  gift  to  a  tenant  for  life  and  then  to  such 
children  as  she  should  leave  at  her  decease,  with  a  power 
of  appointment  to  the  tenant  for  life  in  the  event  of  her 
death  without  issue,the  referential  construction  was  adopted. 
In  re  Mercerons  Trusts  ;  Davies  v.  Merceron,4:  Ch.  D.  182. 
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3.  The  referential  construction  may  be  assisted  by  other  Referen- 

tial con- 
limitations.     See   Malcolm   v.  Taylor,  2   R  &  M.    41 G,  struction 

where  this  construction  was  assisted  by  the  devise  of  the  other'^iimi- 

realty.  t'^^^"^'^- 

4.  And  when  there  is  elaborate  provision  made  for  the  When  the 

issue   of  children  dying  before  the  time   of  vesting  and  parents 

born  within  the  limits  of  perpetuity,  a  gift  over  in  default  r^l'^^u 

of  issue  may  very  well  be  referred  to  the  prior  limitations,  time  of 
-17   •?  HT      P      /-  <-r       m    •   7  vesting  are 

Ellicomoe   v.   Gompertz,   3   M.   &   Cr.    127;    Trickey   v.  provided 
Trichey,  3  M.  &  K.  560.  ^"'■ 

5.  The    referential    construction    will    not    be    adopted  Bequest 

■^  in  joint 

where   the  bequest  is   in  joint   tenancy  to  A.  and  her  tenancy  to 
children,  with  a  gift  over  in   default  of  issue.     In  this  and  chil- 
case  the  whole  is  already  disposed   of,  whether  children  f'^^^j  u 
are  born  or  not,  and  in  the  absence  of  some  further  indica-  a  gift  over 

on  death 

tion  of  intention  there  can  be  no  reason  for  attempting  without 
to  make  the  gift  over  valid   in  order  to  divest  absolute  ^*^'^^' 
interests.     Fisher  v.  Webster,  14  Eq.  283. 


Gifts  Over  upon  Death  without  Issue  before  the 
Wills  Act. 

Such  words  as  "  dying  without  issue,"  or  "  without 
leaving,"  or  "  having  issue "  in  devises  before  the  Wills 
Act,  are  construed  to  mean  an  indefinite  failure  of  issue. 
Lees  Case,  1  Leon.  285, pi.  387;  Cole  v.  Coble,  13  C.  B. 445. 

But  with  regard  to  personalty,  death  without  leaving  Cases  be- 
issue  is  held  to  mean  leaving  issue  at  the  death.     And  wms  Act, 
wliere  real  and  personal  estate  is  devised  by  the  same  "}  '^^''"°" 

^  -^  gifts  over 

words,  death  without  leaving  issue  will  import  an  indefi-  ^^  failure 

.of  issue 

nite  failure  of  issue  as  regards  the  realty,  but  a  failure  of  will  not 
issue  at  the  death  as  regards  the  personalty.     Forth  v.  ilufjfioit" 
Chapman,  1  P.  W.  G63;  Bamford  y.  Chadwlcl;  2  W.  R.  ^''^^^"^^• 
530. 
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The   failure    of  issue   Avill,   however,  be   restricted   in 
devises  of  realty : 
Gift  over        1.  If  the  ulterior  limitations  are  made  to  depend  upon  a 

upon  fail-     p.,  „.  „, 

ure  of  the   I'^inwi'e  ot  issue  ot  the  testator  and  there  are  found  amongst 
mra^Sue.  ^^^®  ulterior  limitations  provisions  which  could  not  reason- 
ably be  meant  to  depend  upon  a  general  failure  of  issue, 
such  as  directions  for  payment  of  debts.     Ryes  Settlement, 
10  Ha.  106. 

It  has  been  said  that  a  devise  on  failure  of  the  testator's 
oivn  issue,  he  having  none  at  the  time,  will  in  itself  be 
sufficient  to  show  that  the  testator  does  not  refer  to  an 
extinction  of  issue  at  any  time.  The  cases,  however, 
quoted  in  support  of  the  proposition  cannot  be  said  to 
establish  the  exact  point,  since  in  all  of  them  the  devise 
over  was  for  payment  of  debts  or  legacies.  French  v. 
Caddell,  3  B.  P.  C.  257;  Wellington  v.  Wellington,  4 
Burr.  2165 ;  1  W.  Bl.  645 ;  Lytton  v.  Lytton,  4  B.  C.  C. 
441 ;  Sanford  v.  Irhy,  3  B.  &  Aid.  654. 

In  Bagot  v.  Legge,  12  W.  R.  1097;  4  N.  R.  492,  it  was 

assumed  that  a  devise  upon  failure  of  the  testator's  issue, 

though  he  had  none  at  the  time,  would  have  been  void 

for  remoteness. 

Death  2.  If  the    devise    is    upon    death  without  issue    under 

issue  under  twenty-ono  or  over  twenty-one,  or  upon  some  other  event 

^■^-  personal  to  the  devi.-ee.     Toovey  v.  Lassett,  10  East,  460  ; 

Right  V.  Day,  16  East,  67 ;   Gwync  v.  Berry,  I.  R  9  C.  L. 

494. 

The  same  rule  has  been  applied  where  the  limitations 
were  upon  death  under  twenty-one  and  without  issue. 
Glover  v.  Moncldon,  3  Bing.  13;  Doe  d.  Johnson  v.  John- 
son, 8  Ex.  81. 

But  the  rule  does  not  apply  where  the  event  is  not 
purely  personal  to  the  devisee ;  for  instance,  if  the  gift 
over  is  if  A.  survives  B.  and  dies  without  issue.  Feakes  v. 
Standi ey,  24  B.  485. 
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8.  So,  too,  with  reo-ard  to  personalty,  a  eift  over  if  A.  As  regards 

'  °        ^  ^_  ^'&^  ^    ^  personalty. 

dies  under  twenty-one  Avitliont  issue  means  issue  living  at 
his  death.  Pawlet  v.  Dogget,  2  Vern.  85;  Martin  v.  Long, 
ih.  151 ;  Morris  v.  Morris,  17  B.  198. 

4.  Failure  of  issue  is  restricted  to  failure  at  the  death  Gift  over 

atovonihe 
of  the  parent  if  the  devise  is  on  failure  of  the  issue  of  A.,  death  of 

then  "  at  "  or  "  on  "  the  death  of  A.  over.     Doe  d.  Smith  cestor. 

V.  Webber,  1  B.  &  Aid.  713 ;  Doe  d.  King  v.  Frost,  3  B.  & 

Aid.  546;  Ex  parte  Davies,  2  Sim.  N.  S.  114;  Farher  v. 

Birhs,  1  K.  &  J.  150. 

It  makes  no  difference  whether  A.  takes  the  fee  or  only 
a  life  estate  owing  to  the  absence  of  words  of  limitation. 
Coltsmann  v.  GoUsmann,  L.  Ft.  3  H.  L.  121. 

There  seems  no  reason  to  doubt   that   in  the  case  of  Effect  of 

tiiG  word 

realty  the  words  "  after  the  death  of  A."  Avould  prima  after, 
facie   mean   immediately  after   and   have   the  same  re- 
strictive force  as  they  have  in  the  case  of  personalty.     See 
Trotter  v.  Oswald,  1  Cox,  317. 

But  it  may  appear  from  the  context  that  those  Avords 
were  not  to  have  a  restrictive  force.  Walter  v.  Drevj,  Com. 
373 ;  Jones  v.  Ryan,  9  Ir.  Eq.  249. 

In  the  same  way  with  regard  to  personalty,  if  the  gift  is  Euleinthe 
if  A.  die  without  issue  at,  on,  or  after  his  decease  over,  personaltj'. 
the  failure  of  issue  means  failure  at  A.'s  death.  Pinbury 
v.  Elkin,  1  P.  \Yms.  563 ;  Trotter  v.  Oswald,  1  Cox, 
317;  Wilkinson  v.  South,  7  T.  E.  555;  Rackstraiu 
V.  Vile,  1  S.  &  St.  004 ;  Hedges  v.  Harper,  3  De  C.  &  J. 
129. 

5.  So,  too,  if  a  sum  of  money  is  to  be  paid  upon  the  Effect  of  a 
decease  of  the  devisee,  upon  failure   of  Avhose  issue   the  to  pay  a 
estate  is  given  over,  or  within  a  short  time  afterwards,  the  ^^^g° 
failure    of    issue    will    not    import   an    indefinite    failure.  "P*^^  *^® , 

ClGCGtlSG  of 

Doe    d.   Smith    v.    Webber,    1    B.    &  Aid.    713;    Doe   t?.  the  ances- 
King  v.   Frost,    3   B.   &   Aid.  546;    JS^'icJiols  v.  Hooper, 
1    P.   W.    198;    2   Vern.    080;    Blinston  v.    Warburtov, 
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Gift  over 
in  default 
of  issue  to 
persons 
"  then 
living." 


Candy  v. 
Campbell. 


Gift  in 
default  of 
issue  to  a 
class  ascer- 
tainable 
upon  some 
collateral 
event. 


2  K.  &  J.  400 ;  Ryes  Settlement,  10  Ha.  106.  Perhaps 
Keily  v.  Foivler,  6  B.  P.  C.  309 ;  Wilm.  298,  comes  under 
this  head. 

G.  A  gift  over  upon  failure  of  issue  to  persons  "then 
living,"  the  persons  being  such  as  mu^t  be  ascertained 
within  the  limits  of  perpetuity,  will  not  be  construed 
to  mean  an  indefinite  failure  of  issue.  Murray  v. 
Addenhrook,  4  Kuss.  407;  Greenwood  v.  Verdon,  1  K. 
&  J.  74. 

In  such  cases  the  failure  of  issue  contemplated  is  not 
a  failure  at  the  death  of  the  ancestor,  but  at  any  time 
during  the  lives  of  the  legatees  to  take  under  the  gift 
over.  Cases  supra  cit.,  and  Croivder  v.  Stone,  3  liuss. 
217;  and  see  Jarinan  v.  Vye,  L.  R.  2  Eq.  784, 

In  Candy  v.  Campbell,  8  Bl.  N.  S.  469;  2  CI.  &  F.  421, 
a  gift  in  default  of  issue  to  the  testator's  nephews 
and  nieces  who  might  be  living  at  the  time,  was  held  void 
for  remoteness.  In  this  case  the  nejDhews  and  nieces  may 
not  all  have  been  born  at  the  testator's  death,  the  donees 
therefore  would  not  have  been  ascertained  within  the  limits 
of  perpetuity. 

In  Gee  v.  Audley,  1  Cox,  324,  the  point  does  not  appear 
to  have  been  raised  whether  the  failure  of  issue  could  be 
restricted  to  the  lives  of  the  persons  to  take  under  the  gift 
over. 

Of  course,  where  the  class  to  whom  the  property  is  given 
on  failure  of  issue  would  include  persons  coming  into 
being  at  any  time  before  the  failure  of  issue  takes  place, 
there  is  no  reason  for  restricting  the  failure  of  issue. 
Webster  v.  Parr,  26  B.  236. 

In  the  same  way,  where  the  class,  to  whom  the  gift  is 
made  upon  failure  of  issue,  is  not  to  be  ascertained  at  the 
time  when  the  failure  happens,  but  upon  some  collateral 
event ;  if,  for  instance,  the  gift  is  upon  failure  of  issue  to 
the  children  of  my  brothers  living  at  the  death  of  my  last 
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child,  so  that  the  class  to  take  is  ascertained  at  a  differeut 
time  from  the  period  of  possession,  there  is  no  reason  for 
restraining  the  failure  of  issue,  since  children  may  take 
transmissible  interests  without  surviving  the  failure  of 
issue.     Garrett  v.  Coclerell,  1  Y.  &  C.  C.  494. 

7.  It  would  seem  that  the  same  principle  ought  to  apply  ^i^*  ^^ 

.  .  .  .   ^  "^  default  of 

where  the  gift  is  to  several,  and  if  any  die  without  issue  issue  to 

,      ,1  .  survivors, 

to  the  survivors. 

Therefore,  in  such  a  case,  if  survivors  means  those  who  When  sur- 

survive  the  failure  of  issue,  the  failure  of  issue  can  only  refers  to 

import  a  restricted  failure.     The  cases,  however,  seem  to  ^Y-  ^^^^"^® 

^  '  '  01  issue. 

show  that  a  mere  gift  if  any  die  "v^^thout  issue  to  the 

survivors  without  more  would  be  sufficient  to  restrict  the 

failure  of  issue  to  the  death  of  the  parent.     Hughes  v. 

Sayer,  1  P.  Wms.  534 ;  Ranelagh  v.  Rcmelagh,  2  M.  &  K. 

441  ;   WestiL'Oocl  v.  Southey,  2  Sim.  N.  S.  192;  Turner  v. 

Frampton,  2  Coll.  331. 

But  if  survivor   means   not   the    person  surviving  the  AVlien  sur- 

failure  of  issue  but  the  longest  liver  of  the  legatees,  so  is  merely 

that  one  legatee  surviving  another  would  take  a  trans-  f™°fo  *^^ 
o  »  legatees. 

missible  interest  before  the  failure  of  issue,  the  failure  of 
issue  will  not  be  restricted.  Chadoch  v.  Ccwiey,  Cro. 
Jac.  695. 

It  is  submitted  that,  where  the  meaning  of  survivors  is  Efifect  of 
clear,  words  of  limitation  superadded  are  immaterial ;  but  limitation, 
where  it  is  doubtful  whether  the  survivorship  contem- 
plated is  between  the  legatees  or  is  to  be  referred  to  the 
period  of  failure  of  issue,  words  of  limitation  superadded 
afford  a  strong  argument  that  the  former  was  intended. 
Massey  v.  Hudson,  2  Mer.  130 ;  O'Doiiohoe  v.  King,  8  Ir. 
Eq.  185. 

Upon  the  same  principle,  in  all  those  cases  where  sur-  When  sur- 
vivors would  be  read  others,  or  there  is  an  intention  to  is  referrf- 
benefit  not  merely  the  persons  who  survive  the  failure  of ^^5*°^^® 
issue,  but  their  stirpes,  the  failure  of  issue  will  not  be 

N  N 
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Gift  over 
in  default 
of  issue  to 
a  named 
person. 


Intention 
to  confer 
personal 
enjoy- 
ment. 


Where  the 
subsequent 
estates  are 
all  for  life. 


Where  the 
estate  is 
pur  autre 
vie. 


Pevise  on 
a  general 
failure  of 


restricted.  Roe  v.  Scott,  Fearne,  C.  R.  473,  n ;  Taylor  v. 
Walker,  13  W.  R.  986;  Assignees  of  Leadbeater,  I.  R. 
8  Eq.  422 ;  see,  too,  M'Glenaghan  v.  Bankhead,  I.  R.  8 
C.  L.  195. 

8.  There  is  no  authority  for  saying  that  a  gift  on  failure 
of  issue  to  A.,  a  definite  named  person  without  more, 
would  have  the  effect  of  restricting  the  failure  of  issue. 
Lord  Beauclerk  v.  Dormer,  2  Atk.  807 ;  Barloio  v.  Salter, 
17  Ves.  479 ;  see  Fearne,  C.  R.  481. 

On  the  other  hand,  a  gift  in  default  of  issue  of  A.  to 
two  persons,  or  such  of  them  as  should  be  then  living, 
has  been  held  sufficient  to  show  that  the  testator  meant  a 
personal  enjoyment  by  the  legatees  and  could  not  there- 
fore have  intended  a  general  failure  of  issue.  Wilson  v. 
Chesnut,  I.  R.  1  E(][.  559.  Perhaps  Roe  d.  Sheers  v. 
Jeffery,  7  T.  R.  589,  may  stand  on  this  ground. 

Jones  V.  Cullimore,  3  Jur.  N.  S.  404,  where  the  gift  was 
on  failure  of  issue  to  such  of  my  children  as  may  be  then 
living,  and  if  none  should  be  then  alive  to  a  person  named, 
and  a  class  must  probably  be  supported  on  the  ground 
that  the  testator  showed  by  the  gift  to  children  then  living 
that  he  did  not  intend  an  indefinite  failure  of  issue,  and 
not  on  the  ground  that  the  ultimate  gift  was  to  a  definite 
person. 

9.  Perhaps  failure  of  issue  would  be  restricted  if  the 
subsequent  estates  are  all  given  to  living  jDersons  for  life 
only.  Roe  d.  Sheers  v.  Jeffery,  7  T.  R.  589 ;  see  Traff'ord 
V.  Bccum,  3  Atk.  440. 

10.  If  the  estate  devised  is  pur  autre  vie  a  limitation 
over  in  default  of  issue  is  good,  since  it  cannot  be  held  to 
mean  a  failure,  which  might  take  place  after  the  determi- 
nation of  the  estate.  Groly  v.  Croly,  Batty,  1 ;  Manning 
v.  Moore,  Ale.  &  Nap.  96 ;  Lee  y.  Flinn,  lb.  418. 

11.  If  the  property  devised  is  a  reversion  Avhich  comes 
into  possession   only   after  the   failure  of  issue  of  some 
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person,  a  devise  of  such  reversion  after  failure  of  the  issue  issue  of  a 

.     .         -.r  .  T  1      •         f>    1  •        reversion 

m  question  is  m  effect  an  immediate  devise  of  the  reversion  dependent 

and  therefore  valid.     And  even  if  the  event  upon  which  ^f  certain 

the  reversion  is  expressed  to  be  devised  is  laro-er  than  and  ]}^^^  °^ 
■■•  °  issue. 

includes  the  event  upon  which  it  comes  into  possession, 
the  devise  will  be  good  if  in  effect  the  two  events  are  the 
same,  and  the  intention  is  merely  to  devise  the  reversion. 
If,  for  instance,  the  reversion  falls  into  possession  on  failure 
of  issue  by  a  particular  wife  of  the  testator  and  the  tes- 
tator devises  it  upon  a  general  failure  of  issue,  the  devise 
is  good,  as  the  birth  of  issue  by  a  second  marriage  would 
revoke  the  Avill.  Jones  v.  Morgan,  Fearne,  C.  R.  App. 
577;  3  B.  P.  C.  322 ;  Lytton  v.  Lytton,  4  Bro.  C.  C.  441. 

In  the  same  way,  if  the  testator  erroneously  recites  that 
he  is  entitled  to  the  reversion  of  certain  estates  on  the 
death  of  a  son  without  issue  generally,  and  then  devises 
the  reversion  on  failure  of  such  issue,  the  devise  is  good, 
the  intention  being  clear  to  devise  the  reversion.  Leivis 
V.  Templar,  33  B.  625 ;  see  Bankes  v.  Holme,  1  Russ. 
394,  n. 

But  a  mere  devise  of  a  reversion  upon  a  failure  of  a 
larger  class  of  issue  than  that  upon  which  it  is  limited, 
will  not  operate  as  an  immediate  devise  of  the  reversion. 
Lady  Lanesborough  v.  Fox,  Cas.  temp.  Talb.  262. 


N  N  2 
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CHAPTER  XLI. 

SHIFTING    CLAUSES. 

Wheee  estates  are  given  by  will,  and  there  is  a  clause 

shifting  the  lands  if  the  devisee  comes  into  possession  of 

estates  previously  settled,  the  estates  go  over  if  the  event 

happens.     Coidb  v.  Earl  de  la  Warr,  8  Ch.  982. 

A  shifting       And  the  shifting  clause  will  operate  upon  the  life  inte- 

operates      ^est  of  a  tenant  for  life,  though  his  interest  is  such,  that 

upon  a  life  ^£  y^q  comes  into  possession  of  the  settled  estates,  his  life 

though  the  interest  under  the  will  must  at  the  same  time  come  into 

comes  into  possession ;  so  that,  in  effect,  the  gift  of  the  life  interest 

mthTsame  ^^  nugatory.     Lamharde  v.  Peach,  4  Dr.  553 ;  1  D.  F.  & 

event  as        T    A^^ 
that  upon 

which  the  AVhen  estates  devised  by  will  are  directed  to  shift  ou 
clause  is  to  the  doviseo  coming  into  possession  of  settled  estates,  the 
take  effoct.  pj-ggi^nTption  is  that  the  testator  means  a  possession  under 

Possession   ^  ... 

cf  settltd  the  settlement ;  and,  therefore,  if  the  devisee  comes  mto 
primdfacie  posscssion  of  the  Settled  estates  not  under  the  settlement, 
refers  to     |^^^^  under  an  entirely  new  title,  for  instance,  under  the 

possession  ^ 

under  the    -will  of  a  tenant  in  tail,  who  had  barred  the  entail,  the 
'  shifting  clause  will  not  take  effect.     Taylor  v.  Uarl  of 
Hareicood,  3  Ha.  372 ;   Wandesforde  v.  Carricl',  I.  R.  5 
Eq.  486. 

A  fortiori,  where  the  shifting  clause  is  to  take  effect  on 
the  devisee  becoming  entitled  to  other  estates  under  any 
existiner   or   future   will   or   settlement   and    he   becomes 
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entitled  by  descent  from  bis  father,  thongb  tbe  latter  took 
under  a  will,  tbe  devised  estates  will  not  sbift.  Wahnesley 
V.  Gerard,  29  B.  321. 

Tbe  term  entitled  would  in  sucb  a  clause  mean  entitled  Meaningof 

"entitled." 

in  possession.  Umbers  v.  Jaggard,  9  Eq.  200 ;  see  Gryll's 
Trusts,  6  Eq.  589;  In  re  Finch;  Ahhiss  v.  Burney,  28 
W.  K  903. 

If  tbe  devisee  takes  tbe  settled  estates  not  under  tbe  Whether 
settlement  existing  at  tbe  date  of  tbe  will,  but  under  taidn^^*^^ 
a  resettlement,  wbicb  can  be  looked  upon  as  a  continuation  ^^^ttled 

^  estates 

of  tbe  old  title,  tbe  devisee  taking  tbe  same  interest  under  under  a  re- 
the  resettlement  a.s  be  would  bave  taken  under  tbe  old  L  within  a 
settlement,  except  so  far  as  bis  interest  bas  been  diminisbed  pj^yg'^^ 
for  bis  own  benefit,  tbe  sbifting  clause  takes  effect.     Har- 
rison V.  Round,  2  D.  M.  k  G.  190;  see  In  re  Crolcer's 
Estate,  I.  R.  2  Eq.  58. 

If  tbe  devisee  takes  under  tbe  resettlement  a 
diminisbed  interest  in  tbe  settled  estates  or  tbe  estates 
tbemselves  are  diminisbed  in  quantity,  tbe  sbifting  clause 
has  no  effect.  Fazakerley  v.  Ford,  4  Sim.  390 ;  see  3  A.  & 
E.  897 ;  Gardiner  v.  Jellicoe,  12  C.  B.  N.  S.  5G8 ;  Meyrick 
V.  Laws,  9  Ch.  237. 

On  tbe  other  hand,  if  tbe  testator  expressly  gives 
directions  to  bave  a  portion  of  the  settled  estates  settled 
to  other  uses,  tbe  devolution  of  tbe  settled  estates  to  tbe 
devisee  diminisbed  by  that  portion  will  not  prevent  the 
operation  of  tbe  shifting  clause.  MicJdethtuait  v.  Miclde- 
thwait,  4  C.  B.  N.  S.  790 ;  and  see  Stacpoole  v.  Stacpoole, 
2  Con.  &  Law.  489,  501. 

The  sbifting  clause  will  not,  in  the  absence  of  a  clear 
intention,  take  effect  where  the  devisee  bas  only  an  inte- 
rest in  remainder  in  tbe  settled  estates.  Monypeany  v. 
Bering,  2  D.  M.  &  G.  145  ;  Ciirzon  v.  Gurzon,  1  Giff.  248  ; 
Bagott  V.  Legge,  34  L.  J.  Cb.  156;  12  W.  R.  1097. 

As  to  tbe  repeated  operation  of  a  shifting  clause,  see 
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Doe  d.  Lumley  v.  Earl  of  Scarhorough,  3  A.  &  E.  2,  897 ; 
Monypenny  v.  Dering,  2  D.  M.  &  G.  145. 

It  seems  a   sliifting  clause  would  not   avoid  jointures 
and  portions  properly  charged  upon  the  estates  previous 
to  their  shifting.     Hohnesdale  v.  West,  12  Eq.  280, 
In  what  Where  an  estate  devised  by  will  is  directed  upon  the 

cases  .  1        1       • 

estates  devolution  of  settled  estates  to  the  devisee  to  go  over  to 
shift  to  the  ^hs  next  remainder-man,  as  if  the  tenant  for  life  were 
next  re-      (Jead,  the  estate  will  shift  to  trustees,  to  preserve  contin- 

niaincler-  '  ■■■ 

man  will     gent  remainders  where  there  are   contingent  remainders 

trustees  to  to  unborn  sons  of  the  tenant  for  life  whose  life  estate  has 

pieser\e.     ggg^gg^j .  though,  strictly  speaking,  if  the  tenant  for  life 

were  dead,  the  estate  of  the  trustees  to  j)reserve  would  also 

be   at   an   end.     Doe   v.  Heneage,   4  T.  R.  13;   see  the 

opinion  of  Fearne,  C.  R.  App.  No.  6 ;  Stanley  v.  Stanley, 

16  Ves.  491 ;  Morrice  v.  Langliam,  11  Sim.  260;  12  Sim. 

615;   and  see   11   CI.  &  F.  667;   Lamharde  v.  Turton, 

4  Dr.  553 ;  1  D.  F.  &  J.  495 ;  see  Lord  Kenlis  v.  Eai'l  of 

Bective,  34  B.  587. 

Who  is  As  to  whether  the  heir  or  remainder-man  is  entitled  to 

entitled  to  .  •ii  i  -\  •  n  ■  n     i 

the  inter-  the  rents  durmg  the  ]3eriod  between  the  shitting  oi  the 
™ntr  *^  estate  to  the  trustees  and  the  birth  of  issue  to  take,  it 
seems  that  a  direction  that  the  rents  may  be  applied  for 
the  maintenance  of  a  remainder-man  even  during  the 
lifetime  of  a  tenant  for  life,  would  be  sufficient  to  show 
that  the  rents  were  not  to  go  to  the  heir.  Turton  v. 
Lamharde,  1  D.  E.  &  J.  495,  judgment  of  the  L.  J.  Turner. 
D'Eyncourt  v.  Gregory,  34  B.  36. 

On  the  other  hand,  in  the  absence  of  some  such  inten- 
tion, they  would  go  to  the  heir.     Stanley  v.  Stanley,  16 
Ves.  491 ;    and  see  per  Kindersley,  V.-C,  Lamharde  v. 
Peach,  4  Dr.  553. 
Estate  When  the  devised  estate  is  directed  to  go  over,  as  if 

shift  al  if  *^  ^^®  person  becoming  entitled  to  the  settled  estates 
the  devisee  -vvere  dead  without  issue,  the  next  remainder-man  takes 
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on  the  event  bappeninci;.     Morrice  v.  Lanr/ham,  8  jM.  &  ^^f'e  (lead 

W.  194.  issue. 

And  in  such  a  case,  if  the  next  limitations  in  remainder  In  such 

,  .  case  trus- 

are  contingent,  the  estates  will  not  go  to  trustees  to  pre-  tees  to 
serve  contingent  remainders  during  the  life  of  the  person  ^!jif^noT 
from  whom  the  estate  is  shifted,  since  their  estate  would  t^^^^- 
in   any  event  be   inadequate    to   support    contingent   re- 
mainders limited  upon  a  failure  of  issue  of  such  person 
after  his  death.     Caw  v.  Earl  of  Errol,  6  East,  58. 

When  the  devised  estates  are  directed  to  go  to  the 
next  remainder-man,  as  if  the  person  taking  the  benefit 
uj)on  the  accruer  of  which  the  estate  is  to  shift  were  dead 
without  issue,  the  construction  Avill  not  be  influenced  by 
the  fact  that  the  younger  children  of  the  person  from 
whom  the  estates  shift  may  happen  to  take  no  benefit 
under  the  settlement.  Doe  v.  Earl  of  Scarborough,  3  Ad. 
&  E.  1. 

But  Avhere  estates  were  devised  to  several  sons  succcs-  Issue 

1      •  -11  -1  •     -I  11-11  PI      limited  to 

sively  m  tail  male,  with  remainder  to  the  children  oi  the  issue  cap- 
sons  in  tail  general,  with  remainder  over,  and  the  estates  takhicr 
were  directed  to  e'o  over  ui3on  the  acquisition  of  settled  ""c|er  the 

°  -^  '■  ^  Jimitation 

estates  (which   could  not  go  to   any  female  issue  of  the  of  the 

dfevisGcl 

testator's  sons),  as  if  the  person  taking  the  settled  estates  estate 
were  dead  without  issue,  the  words  "  without  issue  "  were  if  ^^^"^"S 

'  the  next 

confined  to  issue  capable  of  taking  under  the  limitations  remainder, 
of    the   devised    estate   preceding    the    next    remaindei'. 
Gardiner  v.  Jellicoe,  12  C.  B.  N.  S.  5G8;  11  H.  L.  323. 
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CHAPTER  XLII. 

GIFTS    BY   REFERENCE. 

Bequest  of      A  BEQUEST  of  chattels  to  go  according  to  the  same  limi- 

go  accord-  tatioiis  as  real  estate  or  as  heirlooms,  vests  absolutely  in 

imitations  *^®  ^^^^  tenant  in  tail  on  birth,  whether  the  words  "  so 

of  real        f^r  as  the  rules  of  law  and  equity  permit"  are  inserted  or 

vests  in  the  not.     The  Court,  in  fact,  refuses  to  treat  such  a  bequest  as 

in\aii  oiT  executory.     Vaughan  v.  Burslem,  3  B.  C.  C.  101 ;  Bovj- 

^'''^^-         land  V.  Morgan,  6  Ha.  463 ;  2  Ph.  764 ;   Carr  v.  Lord 

Erroll,  14!  Ves.  478;  Burrell  v.  CridMey,  15  Ves.  544; 

Lord  Scarsdale  v.  Gurzon,  1  J.  &  H.  40 ;  In  re  Johnsons 

Trusts,  L.  R.  2  Eq.  716. 

The  same  rule  applies  to  policies  of  insurance  upon  the 
lives  on  which  leaseholds  bequeathed  for  life  wdtli  re- 
mainders in  tail  are  held.  Miller  v.  Stanley,  12  W.  R. 
780. 

Where  the  chattels  were  bequeathed  to  A.  for  life  and 
then  to  the  person  in  actual  possession  of  the  freeholds 
under  the  will,  it  was  held  that  the  person  who  would 
have  been  tenant  in  tail  at  the  death  of  A.  was  entitled  to 
them,  though  the  estate  tail  had  been  barred  by  a  prior 
tenant  in  tail.     Hogr/  v.  Jones,  32  B.  45. 

But  the  chattels  will  not  vest  in  a  tenant  in  tail  whose 

estate  is  liable  to  be  divested  by  the  birth  of  issue  to  take 

under  prior  limitations    and  who  dies  before  his   estate 

becomes  indefeasibly  vested,     Hogg  v.  Jones,  32  B.  45. 

Bequest  of      Similarly,  chattels  directed  to  go  to  the  persons  entitled 

the  person  in  possession  to  estates  will  go  to  a  tenant  for  life,  unless 
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they  are  directed  to  go  as  heirlooms  or  there  is  an  inten-  entitled  m 

•^  °  _  possession 

tiou  expressed  that  the  personalty  is  to  go  along  with  the  to  real 
realty.     Tmfford  v.  Trafford,  3  Atk.  347;  In  re  Johnson  s 
Trusts,  L.  K  2  Eq.  71 G. 

If  there  is  such  an  intention,  a  tenant  for  life  of  the 
realty,  or,  where  the  personalty  is  to  go  with  a  title,  the 
first  possessor  of  the  title,  will  take  only  an  estate  for  life 
in  the  personalty.  Trafford  v.  Trafford,  3  Atk.  34<7 ; 
Shelley  v.  Shellei/,  6  Eq.  540;  Montagu  v.  Lord  Inchi- 
quin,  23  W.  R.  592 ;  see  Mackworth  v.  Hinxman,  2  Kee. 
658. 

Chattels  given  as  heirlooms  and  directed  to  go  to 
such  person  as  shall  first  attain  twenty-one  and  be  en- 
titled to  an  estate  tail  in  possession  in  the  settled  estate, 
will  nevertheless  vest  absolutely  in  a  tenant  in  tail  in 
remainder  who  attains  twenty-one.  Foley  v.  Bnrnell,  1 
B.  C.  C.  27-4 ;  4  B.  P.  C.  319 ;  In  re  Johnson's  Trusts, 
L.  R.  2  Eq.  716;  Martelli  v.  Holloway,  L.  R.  5  H.  L. 
532. 

But  a  plain  intention  that  no  person  shall  take  the  Intention 
chattels  who  does  not  live  to  become  entitled  to  the  posses-  person  not 
sion  of  the  realty,  will  have  effect.     Trafford  v.  Trafford,  '^^^^^^^ 
3  Atk.  347 ;  see  iier  Lord  Eldon  in  Countess  of  Lincoln  v.  is  to  take. 
Duke  of  Neivcastle,  Y2  Ves.  231 ;  Potts  v.  Potts,  3  J.  & 
Lut.  353 ;  9  Ir.  E.  577;  1  H.  L.  671;  Cox  v.  Sutton,  25  L.  J. 
Ch.  845 ;  2  Jur.  N.  S.  733 ;  Lord  Scarsdale  v.  Gurzon,  1 
J.  &  H.  52. 

When  heirlooms  are  directed  to  go  with  real  estates  as  Whether 

„  ,  ,»,  1  •  •I'.i  •       the  words 

far  as  the  rules  of  law  and  equity  permit,  with  a  proviso  "as  far  as 
that  they  are  not  to  vest  absolutely  in  any  tenant  in  tail  [J.^^j^^'it'''' 
dvino-  under  twenty-one,  it  seems   doubtful   whether,   in  will  carry 

-^      °  '^  _  1       ^^  chattels 

the  event  of  a  tenant  in  tail  dying  under  twenty-one,  the  directed 
effect  of  the  words  ''as  far  as  the  rules  of  law  and  equity  "^  at'enant 
permit "  will  be  to  carry  on  the  property  to  the  next  sue-  J|'  ^^^ 
ceeding  tenant  in  tail,  or  whether  the  residt  would  bo  an  under 
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twenty-one  intestacy, 
to  the  next 


tenant  in 
tail. 


Bequests 
"  in  the 
same  man- 
ner" as 
prior 
bequests. 


The  question  arose  in  Harrington  v. 
Harrington,  but  was  not  there  decided,  the  opinion  of 
Lord  Cairns  being  in  favour  of  an  intestacy,  and  of 
Lord  Westbury  in  favour  of  the  transmission  of  the 
j)roperty  within  the  limits  of  perpetuity.  See  L.  E.  3  Ch. 
5G4 ;  ih.,  5  H.  L.  87. 

When  a  bequest  has  been  made  to  several  persons  as 
tenants  in  common  for  life  with  remainder  to  their 
children  and  there  is  a  subsequent  gift  to  the  same 
persons  in  the  same  onanner  as  the  prior  bequest,  the 
second  bequest  will  be  subject  to  the  same  limitations  for 
life  and  remainders  over.  Milsom  v.  Aivdrey,  5  Ves.  465 ; 
Eames  v.  Anstee,  83  B.  264 ;  Smith  v.  Greenhill,  14  W. 
R.  912 ;  Giles  v.  3Iilsom,  L.  R.  G  H.  L.  24. 

In  Siueeting  v,  Prideauo:,  2  Ch.  D.  413,  a  subsequent 
gift  for  the  life  of  the  legatee  only  "  in  the  same  manner 
in  every  respect  and  subject  to  the  same  control"  as  the 
prior  gift,  was  held  on  the  language  of  the  will  to  import 
the  limitation  in  remainder  of  the  prior  gift  to  the 
children  of  the  legatee.  See  Auldjo  v.  Wallace,  31  B. 
193. 

If,  however,  the  original  gift  is  directed  to  fall  into  the 
residue  in  default  of  children  and  the  residue  is  then 
given  to  the  same  persons  ''  in  the  same  manner,"  these 
words  will  be  referred,  if  possible,  to  a  tenancy  in  common 
or  separate  use.     Shanley  v.  Baher,  4  Ves.  731. 

And  where  the  original  gifts  are  absolute,  subject  to 
executory  gifts  over,  a  subsequent  gift  to  be  held  "in 
the  same  manner  "  as  the  prior  gift  will  not  import  the 
executory  gifts  over  if  the  words  can  be  referred  to  a 
tenancy  in  common.  Lumley  v.  Bobbins,  10  Ha.  621;  and 
see  Hare  v.  Hare,  24  W.  R.  575. 

The  referential  words  may,  however,  be  strong  enough 
to  import  all  the  limitations  and  restrictions  of  the  pre- 
portaiithe^g^j^g  gift.     Boss  V.  Boss,  2  Coll.  269;  Be  Colshead,  2 


Gift  by 
reference 
may  im- 
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De  G.  &  J.  690;  Re  Shirley's  Trusts,  32  B.  894;  Orel  v.  limitations 

of  a  iirior 

Ord,  L.  R.  2  Eq.  393.  gift. 

When  there  is  a  gift  to  a  class  of  persons  Hving  at  a 
particular  time  and  a  subsequent  gift  to  the  same  class 
without  the  restriction  of  being  alive  at  the  particular 
time,  "  in  the  same  manner "  as  the  prior  gift,  this  will 
not  cut  down  the  class  to  take  the  second  gift.  Yardley 
V.  Yardley,  26  B.  38;  Piggott  v.  Wildes,  26  B.  90;  Re 
Wilder's  Trusts,  27  B.  418. 

But  there  may  be  words  which  will  have  this  effect. 
Sivift  V.  Sivlft,  11  W.  R.  334;  32  L.  J.  Ch.  479. 

When  property  is  given  upon  the  same  trusts  as  other  RedupHca- 
property  which  is  subject  to  a  power  to  raise  a  definite  charges. 
sum,  the  property  so  given  by  reference  is  not  subject  to 
an  additional  charge  of  the  same  amount.  Hindle  v. 
Taylor,  5  D.  M.  &  G.  577,  599;  Boyd  v.  Boyd,  9  L.  T. 
N.  S.  166 ;  2  N.  R.  486  ;  Baskett  v.  Lodge,  23  B.  138 ;  see 
Samhoume  v.  Barry,  I.  R.  11  Eq.  140. 

But  if  the  power  is  to  raise  a  charge  not  exceeding  a 
certain  proportion  of  the  value  of  the  pro]3erty,  the  power 
to  charge  is  increased  in  proportion  by  the  value  of  the 
added  property.     Cooper  v.  Macdonald,  16  Eq.  258. 

It  may  be  noticed  that  a  bequest  to  persons  "  before  q^^^  ^^ 
named  "  may  refer  to  persons  before  mentioned,  and  will  !!^j^g£^^g 
not  without  more  be  confined  to  persons  expressly  men-  named." 
tioned  by  name.     In  re  Holmes,  1  Dr.  321 ;  Bromley  v. 
Wright,  7  Ha.  334. 
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EXECUTORY    TRUSTS. 

Executory       EvERY   trust   whicli   requires  a  future   conveyance   or 

defined.      Settlement  is  so  far  executory ;  but  the  mere  fact  that  the 

testator  contemplates  a  future  settlement  will  not  justify 

the  Court  in  putting  upon  the  words  of  a  testator  any 

other  than  their  leral  meanino;. 

When  the  testator,  though  contemplating  the  execution 
of  a  future  instrument,  declares  the  trusts  upon  which 
the  property  is  to  be  held  by  reference  to  another  instru- 
ment, those  trusts  are  looked  upon  as  incorporated  into 
the  will  and  must  have  their  ordinary  legal  meaning. 
Christie  V.  Gosling,  L.  K.  '1  H.  L.  279 ;  see  Viscoimt 
Holmcsdale  v.  West,  L.  R.  3  Eq.  474. 

If  the  testator  himself  declares  the  trusts  to  be  inserted 
in  the  contemplated  settlement,  the  question  then  is, 
"  whether  he  has  been  his  own  conveyancer,"  in  which 
case  the  trusts  declared  by  him  must  be  literally  followed, 
or  whether  the  trusts  declared  by  him  are  merely  the 
headings  of  a  future  settlement,  in  which  case  they  will 
be  so  carried  out  as  to  effectuate  his  intention.  See 
Egerton  v.  Earl  of  Broivnloiv,  4  H.  L.  1,  210;  Austen  v. 
Taylor,  1  Ed.  361 ;  Amb.  376 ;  Boswell  v.  Dillon,  Dru. 
temp.  Sug.  291 ;  In  re  Kelhy's  Trusts,  26  W.  E.  88. 

Thus  a  direction  to  purchase  lands  to  be  held  on  the 
trusts  declared  with  respect  to  other  lands  must  be 
obeyed  by  literally  adojjting  those  trusts.  Austen  v. 
Taylor,  1  Ed.  361 ;  Amb.  376. 
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In  marriago  articles  the  purpose  of  the  instrument  is  Distinc- 
itself  sufficient  to  indicate  the  settlor's  intention  that  the  between 
property  is  to  go  in  strict  settlement,  but  in  a  will  an  articles' 
intention  that  words  are  not  to  have  their  strict  meaning  ^"*^  "^^^^^• 
must    appear    from    the    instrument    itself.      Therefore, 
though  the  trust  is  executory,  a  direction  to  settle  pro- 
perty on  A.  and  the  heirs  of  his  body  :  Seale  v,  Seale,  1 
P.  W.  291;  Samuel  v.  Samuel,  U  L.  J.  Ch.  222;  9  Jur. 
222 ;  or  a  devise  in  trust  for  A.,  with  a  direction  to  make 
a  proper  entail  to  the  male  heir  by  him,  will  not  cut 
down   A.   to   less   than   an   estate   tail.      Blackburne    v. 
Stables,  2  V.  &  B.  367;   Sweetapple  v.  Bindon,  2  Yem. 
536;  Harrison  Y.  Najylor,  2  Cox,  247;  Randall  v.  Daniell, 
24  B.  193;  Marshall  v.  Bousfield,  2  Mad.  166;  and  see 
Jervoise  v.  Duke  of  Nortkumherland,  1  J.  &  W.  559. 

If,  however,  an  intention  is  manifested  not  to  use  words  How  far_ 

^      •  •         ^  ^  ^         ,  ,         ■^^    ^  ,      ^  the  rule  in 

m  their  strict  legal  sense,  the  trust  will  be  executed  so  as  sheiley'a 
to  effect  the  general  intention.  ^^%    . 

o  applies  to 

Such  an  intention  is  sufficiently  indicated  if  the  limita-  executory 

trusts, 
tion  is  to  A.  for  life,  remainder  to  his  heirs:  Meure  v.  Meure, 

2  Atk.  265 ;  Papillon  v.  Voice,  2  P.  Wms.  471 ;  Stonor 

V.  Curu'en,  5  Sim.  264;  Hadiuen  v.  Hadiuen,  23  B.  551 ; 

Bastard  v.  Proby,  2  Cox,  6 ;  Rochfort  v.  Fitzmaurice,  2 

J).  &  War.  1;    Trevor  v.    Trevor,  1  H.    L.   239;   by  a 

direction  that  the  first  taker  should  be  unimpeachable  for 

waste :  Pajnllon  v.  Voice,  2  P.  Wms.  471  ;  Fearne,  C.  R. 

115  ;  by  a  direction  that  he  shall  not  have  power  to  bar 

the  entail:  Leonard  v.  Earl  of  Sussex,  2  Vern.  526;  Fearne, 

C.  R.  115  ;  or  that  the  property  shall  go  over  if  the  first 

taker   dies   without  issue:    Shelton  v.   Watson,   16  Sim. 

543;  Thompson  v.  Fisher,  10  Eq.  207;  by  the  insertion 

of  a  general  limitation  to  preserve  contingent  remainders 

not  limited  to  a  life :   Vcnables  v.  Morris,  7  T.  R.  342, 

438 ;  Doe  v.  Hicks,  7  T.  R.  433 ;  by  a  direction  that  a 

settlement   shall  be   made   as   counsel   shall   advise   and 
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that  issue  are  to  take    in    succession,    and    according   to 

priority.     White  v.  GciHer,  2  Ed.  366. 

And  the  same  result,  it  seems,  will  follow  if  the  genera 

scope  of  the  limitations  shows  that  they  were  not  to  be 

literally  adhered  to.     Parker  v.  Bolton,  5  L.  J.  Ch.  98  ; 

Duncan  v.  Bluett,  I.  R.  4  Eq.  469. 
Direction        ^g  to  the  effect  of  a  direction  to  make  a  strict  entail, 
strict  en-    SCO  Graves  V.  Hicks,  11  Sim.  536  ;  Sealey  v.  Staivell,  I.  R. 
*^'^"  2  Eq.  326. 

Direction        ^n  executory  trust  to  settle  property  upon  such  trusts 

to  settle  .        . 

property  to  as   would   correspond   Avith   the   limitations  of  a  barony 

^uJ^    ^    granted  by  letters  patent  to  several  persons  in  succession 

and  the   heirs  male  of  their  bodies  respectively,  will  be 

limited  so  as  to  give  them  only  estates  for  life,  the  title 

being  inalienable.     SackviUe-West  v.    Viscount  Hohnes- 

clale,  L.  R.  3  Eq.  474,  ih.  4  H.  L.  543 ;  Lord  Dorchester  v. 

Earl  of  Effingham,  Sir  G.  Coop.  319;  10  Sim.  587,  n.;  3 

B.  180,  n.;  Woohnore  v.  Burroivs,  1  Sim.  512  ;  Banks  v. 

Baroness  Le  Despencer,  10  Sim.  576. 

The  words       It  seems  clear  that  where  chattels  are  directed  to  go  as 

the  rules     heirlooms,  with  real  estate  "  as  far  as  the  rules  of  law  and 

mit"^wuT'  equity   permit,"   these    words   will   not   make    the   trust 

not  make    executory,  or  enable  the  Court  to  mould  the  limitations  of 

a  trust  ,     .      . 

executory,   the  personalty.     Christie  v.  Gosling,  L.  R.  1  H.  L.  279. 
Effect  of         But  if  such  a  trust  is  clearly  executory  the  Court  will 
whereThe^  mould  it  SO  as  to  j)revent  the  absolute  vesting  of  chattels 
trust  is       j]^  g^  tenant  in  tail  dying  before  coming  into  possession. 

executory.  -^      °  o  i 

See  Lady  Lincoln  v.  Duke  of  Neivcastle,  12  Ves.  226,  and 
see  per  Lord  Chelmsford  in  Christie  v.  Gosling,  L.  R.  1 
H.  L.  290 ;  SackviUe-West  v.  Viscount  Holmesdcde,  L.  R. 
4  H.  L.  543. 

If  there  are  shifting  clauses  as  to  the  realty  which  would 
be  void  for  remoteness  as  to  the  personalty,  they  will  be 
moulded  so  as  to  carry  out  the  intention.  Miles  v.  Hur- 
ford,  12  Ch.  D.  691. 
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The  Court  will  carry  out  in  strict  settlement  an  exe- 
cutory trust  of  family  jewels  directed  to  go  as  heirlooms 
to  a  succession  of  eldest  sons  "  as  far  as  the  rules  of  law 
and  equity  will  permit,"  though  unconnected  with  limi- 
tations of  real  estate,  and  will  insert  provisoes  against 
vesting  in  any  person  who  does  not  become  entitled  to 
possession  and  attain  twenty-one.  Shelley  v.  Shelley,  6 
Eq.  540. 

A  gift  to  a  female  legatee,  followed  by  a  direction  to  Direction 

,     .  ,  .  .  to  settle. 

settle  It  on  her  upon  marriage,  probably  imports  no  more 
than  a  separate  use,  so  that  the  legatee,  whether  married 
or  not,  is  entitled  to  payment  on  her  separate  receipt. 
Laing  v.  Laing,  10  Sim.  315;  Magrath  v.  Alorehead,  11 
Eq.  491.  See  Kennerley  v.  Kcnnerley,  10  Ha.  IGO  ; 
3Iunt  V.  Glynes,  41  L.  J.  Ch.  639. 

If  the  direction  is  to  make  a  strict  settlement,  but  no  Direction 
intention  is  shown  to  benefit  children,  the  property  will  be  strictly, 
settled  upon  the  legatee  in  such  a  way  as  to  exclude  her 
husband  and  children.     Loch  v.  Bagley,  4  Eq.  122. 

If  an  intention  is  shown  that  the  children  of  the  legatee  Intention 

to  benefit 

are  to  be  benefited,  the  settlement  will  contain  a  power  of  children, 
appointment  in  the  legatee  with  limitations  in  default  of 
appointment  in  favour  of  children  who,  being  males,  attain 
twenty-one,  or,  being  females,  attain  twenty-one  or  marry 
as  tenants  in  common.  Young  v.  Macintosh,  13  Sim. 
445 ;  Stanley  v.  Jachnan,  23  B.  450 ;  Taggart  v.  Taggart, 

I  Sch.  &  L.  84;  Cogan  v.  Divffi,eld,  2  Ch.  D.  44;  see  Oliver 
V.  Oliver,  10  Ch.  D.  765;  Eustace  v.  Robinson,  7  L.  R.  Ir.  83; 
Oowan  V.  Goivan,  50  L.  J.  Ch.  248. 

If  the  trustees  have  a  discretion  as  to  the  form  of  settle- 
ment a  power  may  be  inserted  enabling  the  legatee  to 
appoint  a  life  interest  to  a  husband.    Charlton  v.  Rendall, 

II  Ha.  296. 

Under  a  direction  to  settle  for  the  benefit  of  the  legatee  Ultimate 
and  her  issue  to  the  exclusion  of  a  husband,  the  ultimate 
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trusts  will  be  for  the  appointees  of  the  legatee  by  will  and 
in  default  of  aj^pointment  for  her  absolutely.  Stanley  v. 
Jachnan,  23  B.  450. 

A  covenant  in  executory  marriage  articles  to  settle  real 
estate  on  issue  will  be  carried  out  by  successive  limitations 
to  the  first  and  other  sons,  and  so  on.  Dod  v.  Bod,  Amb. 
274  ;  Hart  v.  Middlehurst,  3  Atk.  373;  Pldllvps  v.  James, 
13  W.  R.  934;  In  ve  Grier,  I.  E.  G  Eq.  38G. 

In  what  In  the  execution  of  executory  trusts  by  the  Court  the 

tenants  for  qucstioii  aiises  whether  the  tenants  for  life  are  to  be  dis- 

unim-'^^  ^'  punishable  for  waste  or  not. 

peachable        \    Where  the  executory  trust   is   in    such   a   form  as 

for  waste. 

would  give  the  first  taker  an  estate    of   inheritance,  but 

the  general  object  of  the  trust  can  only  be  effected  by 

cutting  down  that  estate  to  an  estate   for  life,   the   life 

estates  are  made  unimpeachable  for  waste.     Leonard  v. 

Earl  of  Sussex,  2  Vern.  526  ;  White  v.  Briggs,  15  Sim.  17; 

2  Ph.  583. 

And,  therefore,  where  estates  are  directed  to  go  to  the 
support  of  a  title  granted  to  a  man  and  the  heirs  of  the 
body,  the  estate  of  the  first  taker  being  cut  down  to  a  life 
estate  in  execution  of  the  trust,  will  be  dispunishable  for 
waste.  Woolmore  v.  Burronghes,  1  Sim.  512  ;  BanJies  v. 
Le  Bespencer,  10  Sim.  57G ;  11  Sim.  508;  SackviUe-West 
V.  Viscount  Holmesdale,  L.  R.  4  H.  L.  548. 

A  direction  that  the  trust  is  to  be  executed  in  strict 
settlement  without  more,  i.e.,  where  no  estate  for  life  is 
expressly  given,  implies  that  the  estates  for  life  are  to  be 
dispunishable  for  waste.  See  Bavenpovt  v.  Bavenport,  1 
H.  &  M.  775. 

And,  upon  the  same  principle,  if  the  trust  is  to  be 
executed  in  strict  settlement,  powders  which  would 
diminish  the  estate  will  not  be  inserted  under  a  direction 
to  insert  the  usual  powers.  Higginson  v.  Barneby,  2  S.  & 
St.  516  ;  see  SackviUe-West  v.  Viscount  Holmesdale,  supra. 
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2.  But  if  the  testator  has  expressly,  or  by  reference  to 
other  trusts,  directed  a  life  estate  to  be  given,  the  power  to 
commit  waste  will  not  be  added  to  the  life  estate.  Daven- 
2)oH  V.  Davenport,  1  H.  &  M.  TT-'j. 

And  if  life  estates  are  directed  by  the  testator  to  be 
oiven,  the  words  "  in  strict  settlement "  will  not  make  the 
life  estates  dispunishable  for  waste.  Stanley  v.  Coult- 
hwrst,  10  Eq.  259. 

A  direction  to  settle  without  power  of  anticipation  is 
inconsistent  with  a  power  to  commit  waste.  Clive  v. 
Clive,  7  Ch.  433. 

Property  to  be  settled  to  the  separate  use  of  a  married  Restraint 

.  .  ...         upon  anti- 

woman  will  be  settled  with  a  restraint  upon  anticipation,  cipation. 

Turner  v.  Sargent,  17  B.  515  ;  Stanley  v.  Jachnan,  23  B 

450  ;  Re  DunniU's  Will,  I.  R  6  Eq.  822 ;  see  Sijmonds  v 

Wilkes,  11  Jur.  N.  S.  659. 

Real  estate  directed  to  be  settled  will  be  settled  as 
realty.     Turner  v.  Sargent,  17  B.  515. 

A  simple  direction  to  settle  will,  it  seems,  authorise  the  What 

powers  will 

insertion  of  powers  of  management,  such  as  powers  of  be  inserted 
leasing  aud  sale  and  exchange.  Turner  v.  Sargent,  17  B.  ^'eiit^exe-" 
514 ;  Wise  v.  Piper,  13  Ch.  D.  848.  cuted  by 

-^  .  the  Court. 

And  where  "  usual  powers "  are  expressly  authorised, 
powers  of  leasing,  of  sale  and  exchange,  and,  if  necessary, 
of  partition  and  of  leasing  mines  and  granting  building 
leases,  will  be  inserted,  but  not  powers  to  confer  personal 
privileges  upon  particular  persons.  Pcal-e  v.  Penlington, 
2  V.  &  B.  311;  Hill  v.  Hill,  6  Sim.  136;  see  Duhe  of 
Bedford  v.  Marquis  of  Ahercorn,  1  M.  &  Cr.  312,  p.  334; 
Higginson  v.  Barnehy,  2  S.  &  St.  516;  In  re  Grier,  I.  R. 
6  Eq.  386. 

Where  certain  powers  are  given  to  tenants  for  life  if  quali- 
fied, and  if  not  qualified,  to  trustees  for  them,  general  words 
will  not  authorise  powers  of  sale  and  exchange.  Brewster 
V.  AngeU,  1  J.  &  W.  025  ;  Home  v.  Barton,  Jac.  437. 

o  (J 
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And  where  certain  powers  are  given,  general  words  will, 
as  a  rule,  authorise  only  powers  of  a  like  nature  ;  they  will 
not,  for  instance,  authorise  the  insertion  of  a  power  to 
grant  building  leases  when  a  power  to  lease  is  expressly 
given.     Pearse  v.  Baron,  Jac.  158. 

The  general  words  may,  however,  be  so  placed  as  to 
show  that  their  generality  is  not  to  be  controlled.  Lin- 
don  V.  Fleehuood,  6  Sim.  152. 
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CHAPTER  XLIV. 

IMPLICATION. 

Implication  of  Estates  Tail. 

Iv  there  is  a  devise  to  A.  simply  or  to  A.  for  life,  fol-  Gift  over 
lowed  by  a  gift  over  in  default  of  issue,  if  these  words  indefinite 
import  an  indefinite  failure  of  issue,  A.  takes  an  estate  f^^l^^^  of 

-"■  '  issue  gives 

tail.    Mitchell  v.  Weeding,  8  Sim.  4  ;  Daintry  v.  Daintry,  t^e  ances- 
tor an 
G  T.  R.  307 ;  In  re  Banks'  Trusts,  2  K.  &  J.  387.  estate  tail. 

And  in  wills  before  the  Wills  Act,  if  the  limitation  is  The  Court 

to  A.   simply,  or  to  A.  for  life,  with  a  gift  over  in  default  ^nst^uc- 

of  issue,  A.  will  take  an   estate  tail,  though  there   are  tj^ely  limit 

.  *"6  failure 

words  which    might   constructively   limit    the    failure    of  of  issue,  so 

issue  within  a  definite  period,  since  this  is  the  only  con-  vent  th^e' 

struction  which  will  carry  anythinsj  to  the  issue.      Wyld  ™P^<^f- 

•^  "^  "  <^       tion  of  an 

V.  Leiuis,  1  Atk.  432 ;   Simmons  v.  Simmons,  8  Sim.  22,  estate  tail. 
Avhere  the  devise  was  in  effect  to  A.  for  life,  and  if  she 
dies  without  issue   over,   the  power  to   appoint  to  issue 
being   merely    discretionary.     Butt    v.    Thomas,    11   Ex. 
235  ;  1  H.  &  N.  109. 

Qiucre  whether  an  estate  tail  will  be  implied  in  a  per-  Whether 
son  from  a  gift  over  in  default  of  his  issue  simply,  where  tail  will  be 
no  interest  is  given  to  him  by  the  will.     Parker  v.  Tooted,  f^m^rVift 
11  H.  L.  143;  see  Walter  v.  Dreiu,  Com.  Rep.  373.  overin" 

'    .  .  .  .  .     default  of 

And  where,  in  a  devise  to  A.  for  life,  remainder  to  his  a  person 
children  either  for  life  or  in  tail,  an  estate  tail  is  implied  nothino- 
in  A.  from  a  Q-ift  over  in  default  of  issue,  the  estate  tail  ^^^^,^^  *^^® 

o  '  will. 

so  implied  will  be  in  remainder,  to  take  effect  after  the 

o  0  2 
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prior  estates  expressly  limited.     Doe  d.  Bean  v.  Halley, 

8  T.  R.  5 ;  Doe  d.  Gallini  v.  Gallini,  5  B.  &  Ad.  G21 ;  3 

Ad.  &  E.  340 ;  Forshrooh  v.  Forshrooh,  L.  R.  3  Ch.  93  ; 

Andrew  v.  Andrew,  1  Ch,  D.  410. 

As  be-  And  where  an  estate  tail  is  to  be  implied  either  in  an 

father  and  ancestor  or  his  issue,  it  will  be  implied  in  the  ancestor, 

son,  an       g^   ^g   ^^   id^Q  in  the  whole  line  of  issue.     Atkinson  v. 

estate  tail 

\viii  be       Barton,  10  H.  L.  213  ;  Forshrooh  v.  Forshrooh,  supra. 

imjjlied  in 
the  father. 

Implication  of  Life  Estates. 

Devise  to  I.  If  there  is  a  devise  of  realty  to  the  heir-at-law  after 
law  after  "  ^^^'^  death  of  A.,  A.  will  take  an  estate  for  life  by  impli- 
the  death    cation.     It  is  evident  that  the  heir  Avho  would  take   in 

of  A.,  gives 

A.  a  h7e  casc  of  intestacy  is  not  meant  to  take  immediately,  and 
the  only  way  of  carrying  out  the  testator's  intention  is  to 
give  A.  a  life  estate.  "  A.  must  have  the  tiling  devised 
or  none  else  can  have  it."  Gardner  v.  Sheldon,  Vaughan, 
259  ;  Tudor,  L.  C.  541. 

But  a  devise  to  a  stranger  after  the  death  of  A.  gives 

A.  no  estate   by  implication,  since   the  heir-at-laAv  may 

have  been  intended  to  take  in  the  meantime.     Asinnall 

V.  Petvin,  1  S.  &  St.  544. 

Person  to        In  order  that  A.  may  take  a  life  estate  the  person  to 

d^ath  of  ^  whom  the  lands  are  given  after  the  death  of  A.  must  be 

A.  must      i\yq  heir-at-law  at  the  time  of  the  devise,  and  not  at  the 

be  heir  at       . 

date  of       time  when  the  devise  takes  effect.     Aspinall  v.  Petvm, 

devise. 

supra. 
Devise  at        Similarly,  a  devise  to  one   of  several  coheiresses  aft(  r 
of  A.  to      the  death  of  A.  gives  A.  a  life  estate.     Hutton  v.  Simpson, 
one  of        2  Vern.  723,  as  stated  in  Kinq  v.  Rmcistcad,  9  B.  &  C. 

several  co-  '  j  j  ' 

heiresses.      218,  p.  228. 

Devise  at        The  rule  does  not  apply  where  the  devise  is  to  the  heir 

the  death  t         ^        ■,        n  r,    i    i  /-i         •   i 

of  A.  to      and    others    after  the  death  of    A.     Raipk   v.    Carrich, 


the  heir 

and  others. 


11  Ch.  D.  873. 
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The   express   gift    of   certain  lands  to  A.  docs  not  in  Whether 
itself   prevent    him  from  taking  other  lands  by  implica-  devise  to ^ 
tion.     See  13  H.  7,  f.  17;  Brook,  Devise,  pi.  52,  cited  in  ^- '^^'^, 

'  '  '  '    i-  '  prevent 

Gardner  v.  Sheldon,  Vaughan,   259 ;    Tudor,  L.  C.  541,  i"ra  from 

^  taking  by. 

54/'.  implica- 

Tlierefore,  where  lands  are  devised  to  A.  for  life,  and 
after  the  death  of  A.  the  lands  previously  devised,  to- 
gether with  other  lands,  are  devised  to  B.,  A.  will  or 
will  not  take  an  estate  for  life  by  implication  in  the 
other  lands,  according  as  B.  is  the  heir  or  a  stranger. 
Asphiall  V.  PetiHn,  1  S.  &  St.  544 ;  King  v,  Ringstead, 
9  B.  &  C.  218 ;  Attivater  v.  Athuater,  18  B.  330. 

But  words   which    taken    in  their    grammatical    sense  Distribu- 
are  joint  and  apply  to  the  two  classes  of  property,  will  struction 
be  construed   distributively  if  the   intention  of  the  tes-  ^J^l^^ds  ' 
tator   is   manifest   that   the   lands  not  expressly  devised  some  of 

^      J  ry  which  A. 

for  life  are  to  go  to  the  devisees  at  once.     Cooh  v.  Gerard,  takes  a 

1  Saund.  183,  cit.  9  B.  &  C.  225;  Simpson  v.  Hornshy,  ^^^^l^l^' 

2  Vern.  723;  Free.  Ch.  439,  452;    Doe  v.  Brazier,  5  B.  ^t^^J^^^^ 

&  Aid.  64.  the  heir. 

The  mere  fact  that  provision  has  already  been  made 
for  A.  will  be  an  argument  against  giving  a  life  estate  by 
implication,  and  therefore  in  favour  of  a  distributive 
construction.  See  Stevens  v.  Hale,  2  Dr.  &  Sm.  22 ; 
James  v.  Shannon,  I.  R.  2  Eq.  118. 

Of  course,  if  the  devise  after  the  death  of  A.  can  be  No  impli- 
construed    as    merely    postponing    the    vesting    in   pos-  ^here 
session  till  the  death  of    A.,  no  argument    in    favour  ofP°^J™5 
implication  can  arise.     Barnet  v.  Barnet,  29  B.  239.  ?^t"'^ 

And  in  the  same  way,  if  there  is  a  residuary  devise,  Effect  of  a 
so  that  nothing  is  undisposed  cf,  there  can  be  no  impli-  devLe'^'^"^ 
cation.     Norton  v.  Horton,  Cro.  Jac.  74. 

II.  By  analogy  to  the  rule  with  regard  to  real  pro-  Bequest  of 
perty,  it  appears  that  if  personal  property  be  given  to  to  thTneJt 
the  next  of  kin,  or  to  one  of  the  next  of  kin  after  the  °/ 1^'^ ''^^Jf'^ 

'  A.  s  death. 
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death  of  A.,  A.  will  take  a  life  interest  by  implication,  if 
there  is  no  residuary  bequest.  Stevens  v.  Hale,  2  Dr.  & 
Sm.  22 ;  Cock  v.  Cock,  21  W.  R.  807 ;  Blackwell  v.  Bull, 
1  Kee.  176.  In  Horton  v.  Horton,  Cro.  Jac.  74,  there 
was  in  effect  a  residuary  bequest  according  to  the  then 
state  of  the  law. 

A  life  interest  will  not  be  implied  in  A.  where  the  per- 
sons to  take  on  his  death  are  not  the  next  of  kin  or  are 
the  next  of  kin  along  with  other  persons.  Ralph  v.  Carriclc, 
llCh.D.  873. 

In  order  to  imply  a  life  interest  in  A.  there  must  be 
something  more  than  a  mere  gift  after  his  death.  Some 
of  the  earlier  cases  in  which  a  life  interest  has  been 
implied  would  probably  not  now  be  followed.  See  Roe  v. 
Summerset,  5  Burr.  2608  ;  Bird  v.  Hunsdon,  2  Sw.  342  ; 
Humphreys  v,  Humphreys,  4  Eq.  475. 
impUca-         In  the  case  of  marriage  settlements  settling  property  on 

tion  in  .  . 

maniage  the  Wife  during  coverture  and  providing  for  her  death 
.ment."  during  the  husband's  life,  with  limitations  after  the  death 
of  the  survivor,  but  containing  no  provision  for  the  event 
of  the  wife  surviving  the  husband,  a  life  interest  has  in 
that  event  been  implied  in  the  wife.  Tunstall  v.  Trappes, 
8  Sim.  312 ;  Alli7i  v.  Craivshay,  9  Ha.  382. 
Intention        So  in  wills  after  a  life  interest  to  A.,  with  a  life  interest 

to  give  life  .  .  -r->     p  m  t    i 

interest,  m  certam  events  to  B.,  followed  by  a  gitt  over  alter  the 
death  of  A.  and  B.,  a  life  interest  has  been  implied  in  B. 
though  the  events  did  not  happen.  In  re  Betty  Smith's 
Trusts,  1  Eq.  79 ;  In  re  Blake's  Trust,  3  Eq.  799  ;  see 
Isaacson  v.  Van  Goor,  42  L.  J.  Ch.  193 ;  21  W.  B.  156. 

AVhere  the  testator's  widow  was  directed  to  carry  on 
the  testator's  business  and  after  his  death  he  directed 
his  property  to  be  divided  among  his  children,  the  widow 
took  a  life  interest  in  the  property  upon  the  general  inten- 
tion to  keep  the  family  together.  Blachwell  v.  Bull, 
1  Keen.  176;  see  Cockshott  v.  Cockshott,  2  Coll.  432. 
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A  residuary  bequest  or  a  gift  in  default  of  appoint-  Effect  of  a 
ment    where    the    bequest   after    the    life  of  A,  is  made  bequest, 
under  a  power,  affords  an  argument  against  the  implica- 
tion of  a  life  interest.     Crcmley  v.  Dixon,  23  B.    512; 
Henderson  v.  Constable,  5  B.  297. 

There  is  no  implication  in  favour  of  A.  where  the  gift  Noimpli- 

•n    i       T  .     ,       .  .  cation 

IS  it  A.  dies  under  twenty-  one  or  unmarried,  since  m  such  arises  in 
a  case  an   absolute  interest  and  not  a  life  estate  would  a^°"u° 

A.,  Avneie 

have  to  be  implied.     James  v.  Shannon,  I.  R.  2  Eq.  118  ;  t^^  gift  is, 

^  '  ^  '  if  A.  dies 

Hams  V.  Du  Pasquier,  20  W.  R.  668.  imder 

21,  to  B. 


Implication  of  Absolute  Interests. 

1.  If  there  is  a  gift  to  A.  till  twenty-one  with  a  gift  Devise  to 
over  if  he  dies  under  twenty-one,  A.  will    take    by    im-  21,  ^vith  a 
plication  the  fee   or  an  absolute  interest  in   personalty,  1^*^°^^^'^ 
defeasible    upon    death   under   twenty-one.     Tomkins   v.  "iider 
Tomkins,  cited  1  Burr.  234 ;  Paylor  v.  Pegg,  24  B.  105 ; 
Gardiner  Y.  Stevens,  30  L.  J.  Ch.  199;  In  re  Harrisons 
Estate,  5  Ch.  408. 

The  argument  in  favour  of  implication  is  strengthened 
if  the  residuary  devisees  are  different  from  those  who 
would  take  under  the  gift  over,  so  that  without  implica- 
tion the  property  would  go  to  diff'erent  persons,  according 
as  A.  died  under  or  over  twenty-one.  Gropton  v,  Davies, 
L.  R.  4  Ex.  159. 

2.  A  simple  gift  to  trustees  in  trust  for  A.  till  he  attains  Gift  till 
twenty-one  will  not  give  A.  the  absolute  interest.     In  re  " 
Hedley's  Trusts,  25  W.  R.  529 ;  see  M'Gutcheon  v.  Allen, 

5  L.  R.  Ir.  268. 

But  very  slight  indications  of  intention  have  been  held 
sufficient  to  give  the  absolute  interest,  though  possibly 
some  of  the  earlier  decisions  may  be  difficult  to  support. 

In  some  cases  the  Court  has  found  a  direct  gift  to  the 
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legatee,  with  a  superadded  direction  tliat  it  was  to  be  in 
trust  till  lie  should  come  of  age.  AthinsGn  v.  Paice,  1  B. 
C.  C.  91 ;  Hcde  v.  Beck,  2  Eden.  229  ;  see  Tunaley  v. 
Roch,  3  Dr.  720. 

In  others  an  absolute  interest  has  been  implied  from  a 
direction  that  the  trust  is  to  cease  at  twenty-one,  or  from 
a  reference  to  the  trustees  as  trustees  for  the  Icfjatees. 
Peat  V.  Poivell,  Amb.  3b7;  1  Eden.  479  ;  Wilks  v.  Wil- 
liams, 2  J.  &  H.  125. 

Or,  again,  an  absolute  interest  has  been  given  because 

the  trustees  are  directed  to  apply  not  only  the  interest  but 

the  produce  till  the  legatees  attain  twenty-one.     Neidand 

V.  Bhephard,  2  P.  Wins.  194. 

Effect  of  a      o.  But  the   implication   will  be   rebutted  if    there  are 

<(\it  to  A.        .  , .  .  ,  - 

lill  twenty- Circumstances  tending  to  show  that  the  person  to  take 
benefiff  uf^  till  twenty-one  is  not  to  take  an  absolute  interest  if  l;e 
himself       survives    twenty-one:  if,  for  instance,  the   gift  is  to   the 

and  an-  .  J  '       '  '  o 

other.         wife  for  her  and  her  son's  support  till  the  son    attains 

twenty-one,  and  if  he  dies  under  twenty-one,  to  the  wife 

for  life,  and  then  over.     In  this  case  the  son  did  not  take 

the  whole  interest  till  twenty-one,  and  it  could  therefore 

hardly  be   implied  that  he  was   to   take  the  whole  after 

that  age  to  the  exclusion  of  his  mother.     Fitzhcnry  v. 

Bonner,  2  Dr.  36. 

No  impli-        4.  No  implication  in  favour  of  children  arises  upon  an 

favour  of    absolute  gift  of  personalty  to  A.  and  if  he  dies  without 

children      children    over,    or   upon   a   gift  to  several  as  tenants  in 

arises  in  a  '  r  & 

gift  to  A.    common  and   if   any  die   without   issue  their   shares    to 

absohitelj,  .    , 

and  if  he  those  then  living  or  their  children.  Addison  v.  Busk, 
oiiTchib'  14  B.  459;  2  D.  M.  &  G.  810;  Cooper  v.  PitcJier,  4  Ha. 
drenover.  435.   !(•  j^   J    Q]^  24;  Doivlmg  Y.  Doivlincj,  L,  K  1  Eq. 

442;  ih.,  1  Ch.  612. 
Gift  to  A.        5.  Nor  does  any  implication  in  favour  of  children  arise 

and  if*he      ^^  ^^^^  g^^^    ^^    ^°    ^-    ^'^^    ^^^^    ^^^^  ^^   ^^^    ^^^^    without   cllil- 

dieswith-  ^^.gj^  over.     Greene  v.  Ward,  1   Russ.  262;  Rcmelagli.  v. 
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Randagh,    12    B.    200;  SpavU   v.   Restall,   24    B.  218;ontchil- 
Neighhour  v.  Thurloiv,  28  B.  3:1;   Re  Haytoyis  2'ru.sfs/^''^'' °''''''" 
4  N.  R.  54 ;  Seymour  v.  Zi^k^,  3  L.  li.  Ir.  33. 

So  in  the  case  of  real  estate,  a  gift  over  in  default  of 
issue  of  A.  following  limitations  to  A.  for  life  with 
remainder  to  bis  first  son  for  life,  with  remainder  to  the 
first  son  of  the  first  son  in  tail,  with  remainder  to  every 
other  son  of  A.  successively  for  like  interests,  will  not  give 
the  second  and  other  sons  of  the  first  son  of  A.  estates 
by  purchase.     Monypenny  v.  Bering,  7  Ha.  568. 

C.  But  tbouoh  after  a  <iift  to  A.  for  life  the  mere  c^ift 
over  in  default  of  children  will  not  be  sufficient  to  give 
the  children  any  interest  by  implication,  the  Court  will,  it 
seems,  lay  hold  of  any  indication  of  intention  to  fortify 
the  argument  based  upon  the  gift  over,  so  as  to  give  the 
children  an  interest.  In  the  former  case,  where  the 
absolute  interest  is  given  to  the  first  takers,  the  "  mere 
fact  of  a  testator  giving  over  property  in  case  there  are 
no  children  does  not  funiish  any  presumption  on  which 
this  Court  can  act  in  favour  of  his  giving  it  to  the 
children,  if  there  are  any,  as  against  their  parents." 
Bowling  v.  Doiding,  L.  R.  1  Ch.  615.  But  where  the 
parent  takes  only  a  life  interest  the  children  can  take 
nothing  from  him,  and  at  the  same  time  the  presumption 
against  intestacy  arises.  It  seems  Ex  pai^te  Rogers,  2 
Mad.  449,  may  be  supported  on  this  ground;  see,  too, 
KinseUa  y.  Gaff  ray,  11  Ir.  Ch.  154,  where  the  gift  over 
was  not  merely  on  death  without  issue,  but  upon  such 
death,  or  upon  death  leaving  issue,  and  such  issue  dying 
under  twenty-one. 

7.  Possibly  where  there  is   a  gift  to  A.  to  dispose  of  Gift  to  A. 
among  a  certain  class  by  deed  or  will,  a  life  interest  would  of  among 
be  implied  in  A.     Acheson  v.  Fair,  3  D.  &  War.  527.  ^i^^'f^t  ^is 
See  Williams  v.  Roberts,  27  L.  J.  Ch.  177 ;  4  Jur.  N.  S.  ^i^ath. 
18;  and  p.  384,  ante. 
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Bare 
power  to 
appoint 
to  A. 


Power  to 
select 
certain 
number. 


Wide  dis- 
cretion not 
exercised. 


Power  in 
nature  of 
a  trust. 


Power  to 
tenant  for 
life. 


8.  A  bare  power  to  appoint  a  sum  of  money  to  a  par- 
ticular person  will  not  give  that  person  any  interest  if  the 
power  is  not  exercised.  Bull  v.  Vardy,  1  Yes.  J.  270 ; 
see  Tiueedale  v.  Tweedale,  7  Ch.  D.  633. 

It  would  seem  that  under  a  power  to  select  a  certain 
number  out  of  a  class  there  is  no  gift  by  implication  in 
default  of  appointment.  See  Cartheiu  v.  Enraght,  20 
W.  K  743. 

If  a  wide  discretion  is  given  to  trustees  to  apply  a  fund 
in  the  maintenance  of  a  son  or  in  augmentation  of  the 
shares  of  the  other  children  there  is  no  implied  gift  if  the 
trustees  refuse  to  exercise  their  discretion.  Re  Eddoives, 
1  Dr.  &  Sm.  395. 

If  the  power  is  so  framed  as  to  impose  upon  the  donee 
the  duty  of  exercising  it  his  failure  to  do  so  will  not 
prejudice  the  beneficiaries.  Bwivn  v.  Higgs,  8  Ves.  .561 ; 
Burroiigh  v.  Philcox,  5  M.  &  Cr.  72. 

And  in  the  ordinary  case  of  a  bequest  for  life  with 
power  to  the  tenant  for  life  to  appoint  at  his  death  among 
a  class,  though  the  words  in  which  the  power  is  framed 
may  not  impose  a  trust,  it  seems  the  beneficiaries  who 
might  have  taken  under  the  power  will  take  by  impli- 
cation in  default  of  appointment. 

At  any  rate,  this  is  the  case  if  there  is  a  gift  over  in 
default  of  objects  of  the  power.  Butler  v.  Gray,  5  Ch. 
26 ;  see  Kellett  v.  Kellett,  I.  K.  5  Eq.  298. 

This  principle  does  not  apply  if  there  is  a  gift  over  in 
default  of  appointment.  Pattlson  v.  Pidtison,  19  B.  638  ; 
Roddy  V.  Fitzgerald,  6  H.  L.  823  ;  and  see  In  re  Jeffery's 
Trusts,  14  Eq.  136. 

Nor  does  it  apply  where  the  power  is  to  be  exercised 
only  in  events  which  never  happen.  Half  head  v.  Shep- 
herd, 28  L.  J.  Q.  B.  248 ;  5  Jur.  N.  S.  1162. 
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Implication  of  Cross-Remainders. 

1.  If  there  is  a  devise  of  lands  to  two  or  more  as  tenants  Cross-re- 
in common  and  the  heirs  of  their  bodies  respectively,  fol-  implied  in 
lowed  by  a  gift  over  in  default  of  such  issue,  the  gift  over  gg^^^i*" 
takes  effect  only  in  default  of  all  such  issue  as  would  take  t-yl-  with 

gift  over 

under  the  antecedent  limitatians,  tind  therefore  cross-re-  in  default 
mainders  are  implied  between  the  tenants  in  tail.     Doe  d.  ^^]^q  under 
Gorges  v.  Wehh,  1  Taunt.  234 ;  Poivell  v.  Howells,  L.  R.  \^'^^^^° 
3  Q.  B.  G55  ;  Hannaford  v.  Hanna/ord,  L.  E.  7  Q.  B.  tions. 
116. 

And  if  the  gift  over  is  limited  not  expressly  in  default  Where  the 
of  issue,  but  as  a  remainder,  the  same  result  follows.     Doe  limited  as 
d.  Burden  v.  Biirville,  2  East,  47,  n.  derTrle" 

The  word  reversion   would   probably  now  be  held  to  version, 
have  the   same   force,   notwithstanding   Pery   v.    White, 
Cowp.  777. 

The  arguments  against  the  implication  of  cross-re- 
mainders, founded  upon  the  number  of  the  devisees  and 
such  words  as  severally  or  respectively,  or  the  fact  that 
the  whole  is  not  expressly  given  over,  must  now  be  con- 
sidered as  exploded. 

2.  The  result  will  be  the  same  if  the  gift  over  is  in  Gift  over 
default  of  issue  to  take  under  the  preceding  limitations,  of  issue 
living  at  the  death  of  their  parents.     Maden  v.  Taylor,  (jgaths^of 

45  L.  J.  Ch.  569.  ancestors. 

3.  It  has  been  said  that  if  cross-remainders  are  provided  Whether 

the  limita- 

between  certain  objects  m  certani  events,  the  implication  tion  of 
of  cross-remainders    between   those    objects   in   different  mainders 
events  does  not  arise  ;  so   that,  for  instance,  if  cross-re-  ^°  certain 

events 

mainders  are  provided  between  the  children  of  separate  prevents 
families  among  themselves,  cross-remainders  would  not  be  cation  of 
implied  between  the  children  of  one  family  and  those  of  ^°jnders. 
the  other.     Claches  case  (Dyer,  330),  however,  which  is 
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usiially  cited  on  this  point,  is  no  authority  for  any  such 
proposition.  All  that  case  decides  is,  that  cross-remainders 
cannot  be  implied  in  the  face  of  an  express  limitation  over 
in  a  certain  event  with  which  such  an  implication  would 
be  inconsistent.  See  the  remarks  by  the  Lord  Justice 
Turner  in  Atkinson  v.  Barton,  3  D.  F.  &  J.  339.  And 
the  decision  in  Mahbeth  v.  Squire.,  19  B.  77 ;  4  De  G.  &  J. 
40G,  was  based  on  totally  different  grounds.  The  true 
rule  is  laid  down  by  Turner,  L.J. : — "  Cross-remainders 
are  to  be  implied  or  not  according  to  the  intention.  The 
circumstance  of  remainders  having  been  created  between 
the  parties  in  particular  events  is  a  circumstance  to  be 
weighed  in  determining  the  intention,  but  is  not  decisive 
upon  it."  AtJvinson  v.  Barton,  3  D.  F.  &  J.  339  (reversed 
on  appeal,  but  on  different  grounds,  10  H.  L.  313);  see, 
too,  Vanderplank  v.  King,  o  Ha.  1  ;  Re  Ridges  Trusts, 
7  Ch.  065. 

4.  Cross-remainders  will  be  implied  even  though,  as 
the  result  of  legal  rules  and  not  of  the  testator's  inten- 
tion, the  class  of  persons  between  whom  they  are  implied 
take  different  interests ;  if,  for  instance,  some  are  tenants 
in  tail,  others  only  tenants  for  life,  with  remainders  to 
their  children  in  tail.     Vanderplank  v.  King,  3  Ha.  1. 

o.  Cross-remainders  will  be  implied  in  a  devise  to  the 
children  of  A.,  which  carries  to  them  only  a  life  estate, 
with  a  gift  over  for  want  of  such  issue  of  A.  AsJdeij  v. 
Ashley,  6  Sim.  358. 

6.  And  where  realty  or  personalty  is  given  to  several 
persons  as  tenants  in  common  for  life  with  remainders 
to  their  issue,  followed  by  a  gift  over  if  all  should  die 
without  leaving  issue,  cross-limitations  between  the  first 
takers  and  their  families  will  be  implied.  Re  Ridge's 
Trusts,  7  Ch.  665;  Re  Clark,  11  W.  R.  871;  see,  too, 
Coates  V.  Hart,  3  D.  J.  &  S.  504. 

7.  But   cross-limitations  will   not  be   imjDlied  so  as  to 
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divest  vested  interests.     The  implication  arises  from  the  tations 
presumption  against  intestacy,  but  where  there  arc  vested  implied  so 
interests  there  can  be  no  intestacy.    See  Rahheth  v.  Squire,  ^^  totjiy^* 

■^  ^  vested  in- 

19  B.  70 ;  4  De  G.  &  J.  40G ;  Re  Clark,  11  W.  R.  871.         terests. 

Ujjon  the  same  principle,  when  the  testator  has  dis- 
posed of  his  whole  interest  in  realty  or  personalty ;  if,  for 
instance,  absolute  vested  interests  have  been  given  to 
several  as  tenants  in  common,  with  a  gift  over  upon  the 
death  of  all  in  certain  events ;  cross-limitations  cannot  be 
implied  between  them,  as  there  can  be  no  intestacy,  and 
cross-limitations  would  divest  vested  interests.  Shey  v. 
Rarnes,  3  Mer.  334;  Rromhead  v.  Hunt,  2  J.  &  W.  459; 
Raxter  v.  Losh,  14  B.  G12 ;  Reaver  v.  Nowell,  25  B.  551. 

8.  If,  however,  the  interests  are  not  vested,  but  con-  Gift  over 
tingent  with  a  gift  over  upon  the  death  of  all  before  the  "g^f^j*"^" 
interests  vest,  the  argument  against  an  intestacy  applies,  terests,  if 

1  ,  .       ,  .  ....  all  the 

and  no  argument  can    be  raised  against  cross-limitations  legatees 
on  the  ground  that  they  would    divest  vested  gifts,  and  ^^^  t?^°J^ 
therefore   in    all   probability    cross-limitations   would    be  °^  nesting. 
impHed.     MacMl  v.  Winter,  3  Ves.  236,  53G ;   Scott  v. 
Raryeman,  2  P.  Wms.  68;   2  Eq.  Abr.  542;  Graves  v. 
Waters,  10  Ir.  Eq.  234. 

There  are  no  grounds  for  supposing  Scott  v.  Rargeman 
to  be  overruled.  The  point  in  Reaiunan  v.  Stock,  2  Ba. 
&  Be.  406,  was  totally  different.  It  was  whether  benefit 
of  survivorship  would  be  implied  between  tenants  in 
common  taking  vested  interests,  and  the  incidental  re- 
marks of  Lord  Manners  cannot  be  considered  as  overrulino- 
a  case  expressly  approved  by  Lord  St.  Leonards  in  Vize 
V.  Stoney,  1  Dr.  &  War.  348,  and  followed  in  Graces  v. 
Waters. 
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Implication  by  Recital. 
A  recital         1.  A  recital,  that  a  person   is   entitled  under  another 

that  a  . 

person  is  instrument,  when  he  is  not  in  fact  entitled,  does  not  in 
under  general  amount  to  a  gift  by  the  instrument  which  contains 
another      the  recital.     Harris  v.  Harris,  I.  R.  3  Eq.  610 ;  Circuit 

instru-  „ 

ment.         V.  Pervy,  23  B.  275. 

Recital  of       2.  But  a  recital  that  the  testator  has  by  the  very  docu- 

a  supposed  ..  .  .  •  r         ^  •  -, 

gift  by  the  ment  containing  the  recital  made  a  particular  gift,  which 

strument'^  he  has  not  in  fact  made,  is   evidence  of  an  intention  to 

confer  the  bounty.     Adams  v.  Adams,  1  Ha.  537. 

Gift  in  Thus  a  gift  alleged  to  be  "  in  addition  "  to  a  prior  gift, 

addition  to      ,  ,  .      .        „  ,  .  -n      •  rr    • 

a  supposed  where  there  is  m  tact  no  such  prior  giit,  is  suincient 
^  ■  evidence  of  an  intention  to  confer  the  supposed  prior  gift. 

Jordan  v.  Fortescue,  10  B.  259  ;  Farrar  v.  St.  Catherine's 

Coll.,  16  Eq.  24. 

So  a  statement  that  the  testator  does  not  give  a  legatee 

a  certain  sum  because  she  is  absolutely  entitled   to   it, 

when   in   fact   it   is    in    the    disposition    of  the    testator, 

amounts  to  a  gift  of  the  sum  in  question.     Hall  v.  Leitch, 

9  Eq.  376. 

But  a  mere  recital  in  a  codicil  of  a  supposed  gift  by 

will  will  not  amount  to  a  gift.     Re  Arnold's  Estate,  33  B. 

163,  171. 
In  order         3.  In  order  that  rule  2  may  apply  it  must  be  clear 

that  a  re-  .  ,  .         .        ,  .,,  i  •   i       i 

cital  may  that  there  IS  nothing  m  the  will  to  which  the  recital  can 
S^ir  I'efer.  Sherratt  v.  OaJdey,  7  T.  R.  492 ;  Smith  v.  Fitz- 
mustbe     gerald,  3  V.  &  B.  2 ;  3Iackenzie  v.  Bradbury,  35  B.  617, 

clear  that    -^  '  '  •>"  ' ' 

there  is      620 ;  Kugent  v.  Nugent,  I.  R.  8  Eq.  78 ;  Ives  v.  Dodgson, 

nothing  to    ,,  „        ,  „  ^ 

which  it     9Eq.  401. 

may  refer.  ^  ^i\\\  less  Can  a  gift  be  implied  from  a  recital  when 
will  not  the  effect  of  such  implication  would  be  to  cut  down  a 
prior°ex°  *"  P^^^^^'  express  gift,  as  from  a  recital  of  a  gift  to  B.  for  life, 
press  gift,  remainder  to  his  children,  when  in  fact  the  prior  gift  was 
to  the  children  immediately.     Re  Smith,  2  J.  &  H.  594. 
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CHAPTER  XLV. 

REVOCATION. 

Prior  to  the  Wills  Act  a  devise  was  revoked  if  the  Revoca- 

T  1  fillip  ^^'^^  before 

testator  alter  wards  made  a  conveyance  ol  the  land  tor  any  the  Wills 
purpose  (excejDt  a  mortgage),  though  the  conveyance  was    ^  ' 
only  of  the  legal  estate.     Loi'd  Lincoln's  Case,  Show.  P.  C. 
154;  lEq.Ab.411,pl.ll;  IJarman,  136— 141;  4thEd.l50. 

Partition  was  no  exception  to  the  general  rule  where  a 
conveyance  was  made  to  a  trustee  to  divide,  though,  if  the 
partition  was  effected  by  a  mere  release  to  uses,  there  was 
no  revocation.     Grant  v.  Bridger,  L.  E..  3  Eq.  347. 

Now,  by  the  23rd  section  of  the  Wills  Act,  it  is  pro-  Effect  of 
vided  that  no  conveyance  or  other  act  made  or  done  sub-  section  of 
sequently  to  the  execution  of  a  will  of  or  relating  to  any  t^^e  "WiUg 
real  or  personal  estate  therein  comprised,  except  an  act 
by  which  such  will  shall  be  revoked  as  aforesaid,  shall 
prevent  the  operation  of  the  Avill  with  respect  to  such 
estate  or  interest  in  such  real  or  personal  estate,  as  the 
testator  shall  have  power  to  dispose  of  by  will  at  the  time 
of  his  death. 

This  section  applies  to  cases  in  which  a  gift  would  have  The  sec- 
been  formerly  revoked  by  alteration  of  estate,  but  not  to  not  apply 
cases   of  ademption.     Moor  v.    Raishech,    12    Sim.   123  ;  ^^^^^^'^f ''^ 
Ford  v.  De  Pontes,  30  B.  572.  tion. 

The  subject  of  revocation  of  testamentary  instruments 
has  been  treated  ante,  pp.  35 — 47.  The  cases  upon 
revocation  as  a  question  of  construction   are   so  special 
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that  they  are  of  Httle    use    as   general    authorities,  and 
hardl}^  admit  of  a  satisfactory  classification. 

The  following  general  rules  may,  however,  be  laid  down 

with  regard  to  revocation  : — 

It  must  be      1.  To  cut  down  a  previous  gift  it  must  be  reasonably 

dearthat^  clear  that  it  was  meant  to  be  cut  clown.     The  rule  is  not 

a  bequest    ^j;^^^^  ^\^q  -words  of  rcvocatiou  must  be  as  clear  as  the  words 

IS  meant  to 

berevoked.  of  original  gift.  See  Randfield  v.  Randfield,  8  H.  L.  225  ; 
Wallace  v.  Seymour,  20  W.  R.  334 ;  Beamisli  v.  Beamish, 

1  L.  R.  Ir.  501. 

Thus,  if  property  is  given  to  A.  for  life  with  remainder 
for  her  children,  and  by  a  codicil  all  gifts  in  favour  of  A. 
are  revoked,  the  remainder  to  the  children  remains.  Green 
v.  Tribe,  27  W.  R.  39. 

On  the  other  hand,  where  property  is  given  to  A.  for 
life  with  remainders  over  and  the  gift  to  A.  only  is  revoked, 
but  the  property  is  given  absolutely  to  B ,  the  whole 
original  gift  is  revoked.  Miwray  v.  Johnstone,  3  D.  & 
War.  143 ;  Fry  v.  Fry,  9  Jiir.  894 ;  see    Wells  v.   Wells, 

2  W.  R,  6;  17  Jur.  1020;  Hargreaves  v.  Pennington,  12 
W.  R.  1047. 

So,  when  there  is  a  gift  to  A.  with  executory  limitations 

over,  and  the  trusts  of  the  will  as  regards  the  gift  to  A, 

are  revoked,  the  ffifts  over  are  revoked  as  well.     Boidcott 

V.  Boidcott,  2  Dr.  25. 

Gifts  will        2.  The  dispositions   of  the   will   will  not  be  disturbed 

not  be  con-  j-qqj.q  than  is  necessary  to  give  effect  to  a  revocation  by 

sidered  re-  j            o                                                                  j 

yoked  codicil. 

further              mi              i  i                •        i             i 

than  is            Thus,  where  a  legacy  is  charged  on  real  and  personal 

necessary,  ^^j^^^^^^  ^-^-^^  ^]^g  charge  on  the  personal  estate  is  revoked  by 
a  codicil,  the  charge  on  the  realty  remains.  Kermode 
V.  Macdonald,  3  Oh.  585 ;  Leese  v.  Knight,  12  W.  R. 
1097. 

Where  a  legacy  is  charged  on  two  funds,  one  of  which 
is  aftervfards  by  a  codicil  given  free  from  the  charge,  the 
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charge  remains  on  the  other  fund  and  does  not  abate  in 
the  proportion  of  the  two  funds.  Tatlock  v.  Jenkins, 
Kay,  (io4!. 

So,  too,  when  land  is  given  subject  to  a  charge  to  A., 
and  the  devise  is  afterwards  revoked,  the  charge  remains. 
Beckett  v.  Harden,  4  Mau.  &  S.  1  ;  see  Grice  v.  Fannell, 
1  Sm.  &  G.  130. 

A  legacy  which  is  revoked  is  not  set  up  again  because 
the  disposition  in  favour  of  which  the  revocation  is  made 
is  incomplete  or  incapable  of  taking  effect.  Tupj^er  v. 
TwpiDer,  1  K.  &  J.  665 ;  Nevill  v.  Boddam,  28  B.  584 ; 
Quinn  v.  Butler,  6  Eq.  225 ;  see  Onions  v.  Tyrer,  1  P. 
Wms.  343 ;  2  Vern.  741  ;  Baker  v.  Story,  23  W.  R.  147 ; 
see  ante,  Ch.  VI.,  p.  37. 

When  personalty  is  directed  to  go  uiDon  the  same  trusts  Personcalty 

r  J  t)        i  directed  to 

as  realty  and  the  trusts  of  the  realty  are  afterwards  revoked,  go  upon 
the  gift  of  the  personalty  remains.     Lord  Beauclerh  v.  ^f  realty 
Mccul,  2  Atk.  167 ;  Barley  v.  Longworth,  3  B.  P.  C.  359 ;  J^i'^^J^ 
Agnew  v.  Po'pe,  1  De  G.  &  J.  49;  Martineaib  v.  Briggs, 
23  W.  Pt.  889  ;  Bridges  v.  StracJum,  26  W.  R.  691.     Lord 
Carrington  v.  Payne,  5  Ves.  404,  would  probably  not  be 
followed.     See  Re  Gibson,  2  J.  &  H.  656. 

But  if  the  gift  is  of  money  to  be  laid  out  in  repairing 
certain  premises  and  the  surplus  is  given  to  the  same 
persons  to  whom  the  premises  are  devised  and  this  latter 
devise  is  revoked,  the  gift  of  personalty  also  fails. 
Whitcway  v.  Fisher,  9  W.  R.  433. 

3.  A  gift  by  will  is  not  revoked  by  an  erroneous  recital  Erroneous 

ri      •  1  TOTT-r^jTir  recital  will 

of  it  by  a  codicil.     Be  Smith,  2  J .  &  H.  o94 ;  Mann  v.  not  revoke 
Fuller,  Kay,  624.  ""  ^'^^*- 

4.  An  alteratioji  or  addition  to  a  gift  in  a  will  expressed  Revoca- 

T  .   ,  tion  owing 

to  be  made  upon  an  assumption  oi  tact,  which  turns  out  to  an  en-o- 
to  be  erroneous,  does  not  take  effect.     Campbell  v.  French,  "umpti^n 
3  Ves.  321  ;  Doe  d.  Evans  v.  Eva7is,  2  Per.  &  D.  378 ;  ^^  ^^^t. 
10  Ad.  &  E.  228;  Barclay  v.  Maskelyne,  Johns.  124. 

p  P 
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But  if  the  alteration  or  addition  is  made  because  the 
testator  is  doubtful  whether  some  fact  is  true  or  not,  the 
alteration  takes  effect.  A.-G.  v.  Lloyd,  3  Atk.  552  ;  1  Ves. 
sen.  32 ;  A.-G.  v.  Ward,  3  Ves.  327. 

The  distinction  seems  to  be  not  between  the  fact  and 
the  testalor's  belief  in  the  fact,  but  between  a  fact  and  a 
possibility  which  the  testator  is  unable  to  verify,  and 
therefore  an  additional  gift  founded  upon  an  erroneous 
belief  would  fall  under  the  former  head.  Thomas  v. 
Hoiuell,  18  Eq.  198. 


Inconsistency. 

The  later  When  two  clauses  in  a  will  are  absolutely  irreconcile- 
consTstent  ^^^^  ^^®  later  One  is  to  be  preferred.  Crone  v.  Odell,  1 
gifts  takes  Ba.  &  B.  449  ;  3  Dow.  61 ;   Ulricli  v.  Lichfield',  2  Atk.  372  ; 

effect. 

Morrall  t.  Sutton,  1  Ph.  533 ;   Paice  v.  Archbishop  of 
Canterbury,  14  Ves.  366. 

But  if  possible  the  Court  will  reconcile  two  dispositions 

apparently  inconsistent.     See  Kerr  v.  Baroness  Clinton, 

8  Eq.  462. 

Gift  of  the      Thus,  if  the  same  property  is  given  to  two  persons  in 

^ert^  to°'   ^®®  '^  ^^^°  different  parts  of  the  will,  they  will  take  as 

two  per-     joint  tenants.     Paramour  v.  Yardley,  Plow.  541 ;  Benrietfs 

Case,  Cro.  EHz.  9;    see  Sherratt  v.  Bentley,  2  M.  &  K. 

149,  162. 

This  does  not,  however,  apply  as  between  will  and 
codicil.  Re  Hough's  Estate,  15  Jur.  943;  20  L.  J.  Ch. 
422 ;  Evans  v.  Evans,  17  Sim.  107. 

So,  too,  if  land  is  given  to  one  person  without  and  to 
another  person  with  words  of  limitation,  the  latter  will 
take  a  fee  in  remainder.  Gravenor  v.  Watkins,  L.  R.  6 
C.  P.  500. 


sons. 


INCONSISTENCY.  579 

Similarly  where  immediate  interests  in  fee  and  in  tail 
or  in  fee  and  for  life  are  given  in  the  same  lands,  the 
devise  of  the  fee  will  be  construed  as  a  remainder  whether 
the  devise  of  particular  estate  precedes  the  devise  of  the 
fee  or  not.  Wallop  v.  Derby,  Yelv.  209;  see  Conquest  v 
Conquest,  16  W.  R.  453. 

In  cases  where  the  whole  personalty  is  given  to  a  person  ^ifts  of 
absolutely  and  then  there  is  a  gift  of  the  residue  at  her  tor's  whole 
decease,  the  earlier  gift  has  been  held  to  be  for  life  only,  of  a  residue 
Shermtt  v.  Bentley,  2  M.  &  K.  149  ;  Re  Brook's   Will,  13  ^^ti^^  .,, 

^  same  will. 

W.  E.  573 ;  Hare  v.  Westropp,  9  W.  R.  689. 

And  the  same  construction  has  been  adopted  where 
there  were  no  words  referring  to  the  death  of  the  first 
legatee,  but  the  gift  was  to  her  children.  In  re  Bagshaio's 
Trusts,  24  W.  R.  875 ;  25  W.  R.  659 ;  46  L.  J.  Ch.  567. 

So,  if  a  testator  gives  the  remainder  of  his  property  Gifts  of 
to  A.  and  makes  B.  his  residuary  legatee,  B.  will  take  and  of  the 
only    lapsed    legacies.      Re    Jessop,    11     Ir.     Ch.    424 ;  [^^'^^^'^  ®^ 
Dawes  v.  Bennett,  30   B.  226;    Kelvington  v.  ParZ:er,  ^^^^e  will. 
21  W.  R.  121. 

But  a  residuary  gift  by  codicil  revokes  a  residuary 
gift  by  will.  Earl  of  Rardwicke  v.  Douglas,  7  C.  & 
F.  795. 

Similai'lv,  a  sfift  of  all  the  testator's  property,  followed  C^ift^  of  all 

.  .  .  .^  thetesta- 

by  gifts   of  specific   portions   of  it   or   vice   versa,   may  tor's  pro- 
both  take  effect.      Cuthbert  v.  Lempriere,  3  Mau.  &  S.  f^!^J^  by" 
158;   Doe  d.   Sndpe  v.  Nevile,  11   Q.  B.  466;    BlamireS^^^f.''^    , 

'  ■'■  ,  portions  01 

V.  Geldart,  16  Ves.  314;    In  re  Arrou'smith's  Trusts,  8  it. 
W.  R.  555  ;    2  D.  F.  &  J.  474 ;   Robertson  v.  Poivell,  3  N. 
R.  433. 

Where,  however,  all  the  testator's  personal  property  was 
given  to  his  widow  for  life,  subsequent  legacies  were  held 
to  be  not  payable  till  after  her  death.  Burdett  v.  Young, 
9  Mad.  93 ;  5  B.  P.  C.  54. 

As  between  a  will  and  codicil,  however,  the  argument  As  be- 

pp  2 
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tween^yiii  fg  lanoli  stroiiprer  in  favour  of  revocation.     At  any  rate, 

and  codicil,  _  ./  ' 

the  argu-    where  a  testator  by  his  will  distinguishes  between  specific 
favoiir  of    legacies  and  residue  and  by  a  codicil  gives  all  his  jocrsonal 
property,  the  codicil  revokes  the  specific  legacies  as  well  as 
the  residuary  gift.     Kevmode  v.  Macdonald,  L.  R.  1  E(] 
457;  3  Ch.  584. 


revoca- 
tion. 
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CHAPTER   XLVI. 
altering  words. — uncertainty. 

Changing  Words. 

The  Court  will  change  a  word  when  it  appears  from 
the  context  of  the  will  that  the  word  was  incorrectly  em- 
ployed by  the  testator  in  place  of  some  other  word. 

Several  cases  in  which  "or"  has  been  changed  into 
"and,"  and  vice  versa,  have  already  been  mentioned  in 
the  discussion  of  the  construction  of  gifts  over.  It  re- 
mains to  mention  some  cases  in  which  a  similar  change 
has  been  made  in  direct  gifts. 

When  there  is  a  gift  to  a  person  upon  one  or  other  of  "Or"  will 

two  events,  "  or "  will  not  be  read  "  and,"  as  the  result  changed 

would  be  to  make  the  conditions  cumulative  instead  of|°°gy"|jj. 

alternative.     Hmvksworth  v.  Haivhsivorth,  27  B.  1.  tio^  Pre- 

cedent. 
And  it  seems  in  a  condition  precedent  to  vesting  "nor  "  "Nor" 

will  mean  "  or  not,"  if  the  result  is  to  vest  the  gift  in  either  "^^^  ™^m' 
'  °  or  not, 

of  two  events.     Mackenzie  v.  King,  12  Jur.  787;  17  L.  J. 
Ch.  448. 

On  the  other  hand,  in  some  cases  on  the  context  of  "And" 
the  will  "and"  has  been  read  "or,"  so  as  to  vest  a  gift  into  "or' 
in  alternative  in  lieu  of  cumulative   events.     Halves  v.  "ontext^ 
Halves,  1  Ves.  sen.  13;  Jackson  v.  Jackson,  1  Ves.  sen. 
216 ;  Stapleton  v.  Stapleton,  2  Sim.  N.  S.  212,  with  which 
compare  Malmeshury  v.  Malmeshiiry,  31  B.  407;  May- 
nard  v.  Wright,  26  B.  285. 
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"Fourth"       Upon  the   same  principle  the  Court  has  changed  the 

changed  r  i  o 

into  word  fourth  into  fifth,  where  it  was  clear  upon  the  con- 

"  "Fifth  " 

struction  of  the  whole  will  that  the  testator  intended  to 
refer  to  the  fifth  and  not  to  the  fourth  schedule.  Hart  v. 
Tull;  2  D.  M.  &  G.  300.  See  Surtees  v.  Hophinson,  4 
Eq.  98 ;  Smith  v.  Crahtree,  6  Oh.  D.  .591. 


Supplying  Woeds. 

With   regard   to    vSupplying   words    in   a  will  the  rule 
seems  to  be  that  where  the  will  as  it  stands  is  clearly- 
inconsistent,   so   that   the   choice   lies   between  rejecting 
some  portion  of  it  or  supplying  some  word,  while  at  the 
same  time  the  latter  course  will  make  the  will  consistent, 
the  Court  will  be  justified  in  making  the  necessary  addi- 
tion.    See  Hoi^e  v.  Potter,  3  K.  &  J.  206  ;  In  re  Morony, 
1  L.  R.  Ir.  483. 
Limitation      Thus,  in  a  devise  to  A.   for  life,  remainder   "  to   the 
second  and  first  son   of  A.   severally  and  successively  in  tail  male," 
supplied?^  the   devise  will  be  construed  as  to  the  first  and  other 
sons  of  A.     Parker  v.  Tootal,  11  H.  L.  143.     See  Neiv- 
burgh  v.  Neiuburgh,  Lord  St.  Leonards'  Law  of  Property, 
367. 

Under  a  bequest  in  trust  for  the  testator's  widow  for 
her  life  in  trust  for  his  children,  followed  by  powers  of 
maintenance  and  advancement  after  the  widow's  death, 
■with  an  ultimate  gift  over  after  her  death  in  default  of 
children  attaining  vested  interests,  the  Court  supplied  the 
words  "and  after  her  death"  after  the  words  "  for  her  life." 
Greenwood  v.  Greenwood,  5  Ch.  D.  954. 
Limitation      So,  too,  where  there  was  a  limitation  in  a  settlement 

to  daugh-     ,,1  1-11  r     ^  •  i       t     • 

ters  Slip-     to  the  children  ot  the  marriage  who  being  a  son  or  sons 
marriage^   should  attain  twcnty-one  years;  and  if  there  should  be 

settle-        \)^ii  one  such  child,  the  whole  to  be  in  trust  for  such  one 
ment. 
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child,  his  or  her  executors  and  administrators,  and  there 
were  powers  of  applying  the  presumptive  share  of  every 
such  child  for  his  or  her  maintenance  until  his  or  her 
share  should  become  vested,  the  Court  held  daughters  to 
be  included  in  the  gifts.  In  re  Daniel's  Settlement  Trusts, 
1  Ch.  D.  375. 

In  a  somewhat  similar  case,  where  there  were  limita- 
tions to  daughters  for  life  with  remainder  to  their  children, 
and  the  limitation  to  the  children  of  one  daughter  was 
omitted,  it  was  supplied  upon  the  general  intention  of 
the  will.  In  re  Redfern ;  Redfern  v.  Bryning,  6  Ch.  D. 
133. 

So  when  there  is  a  gift  to  A.  in  tail,  and  if  he  die  over.  The  words 

,        .„  ,  ,.     ,   .  .  "without 

the  words  "  without  issue  '  will  be  supplied  m  the  gift  over  issue  " 
to  satisfy  the  implied  contingency.     Anon.  1  And.  33.         so^a^  not 
And    in  a  similar    case,  where   there  were  devises  to  *«. divest  a 

prior  estate 

several  in  tail  and  the  interest  of  one  of  the  tenants  in  tail. 

tail  was  given  over  to  another,  "  if  he  died  living  Alice," 

the  words  "  without  issue  "  were  supplied,  there  being  a  gift 

over  of  the  whole  upon  death  of  all  the  tenants  in  tail 

without  issue.     Spalding  v.  Spalding,  Cro.  Car.  185. 

The    extreme   limit    to    which    the    Court   will   go    in  Abbott  v. 
,    .  ,       .  ,  .  Ill  111      Middleton. 

supplying   words    m    such   cases  is  probably  marked    by 

Ahhott  V.  Middleton,  7  H.  L.  68.     The  gift  there  was  of 

personalty  to  the  testator's  wife  for  life  and  then  to  his 

son  for  life  with  remainder  to  the  son's  children  and  "  in 

case  of  my  son  dying  before  his  mother  "  over.     The  son 

died,  leaving  a  child,  and  the  House  of  Lords  held  (diss. 

Lords    Cranworth     and    Wensleydale)    that    the    words 

"  without  children  "  must  be  supplied   in  the  gift   over, 

so   as   to   leave   the   child   of    A.    in    possession   of    the 

property. 

However,  if  the  testator  expressly  distinguishes  death  in 

the  lifetime  of  a  tenant  for  life  from  death  without  issue  ; 

if,  for  instance,  the  gift  over  is  either  in  the  event  of  death 
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before  the  tenant  in  tail  or  in  the  event  of  death  without 
issue  at  any  time,  the  gift  over  must  be  literally  construed. 
Eastwood  V.  Lockiuood,  L.  R.  3  Eq.  487. 

Where  a  testator  bequeathed  the  remainder  of  his 
proj^erty  "  and  any  other  property  of  which  I  may  die 
possessed,  and  I  nominate  my  son  my  executor,"  it  was 
held  that  the  residue  was  undisposed  of.  Driver  v.  Driver, 
43  L.  J.  Ch.  279. 

Uncehtaintv. 

If  it  is  impossible  to  ascertain  the  subject-matter  or  the 

objects  of  a  gift,  it  will  be  void  for  uncertainty. 

A  bequest       Thus,  a  gift  of  some  of  my  linen,  not  saying  how  much, 

nite  or  of  a  handsome  gratuity,  is  void.     Peck  v.  Hcdscy,  2  P. 

3™*''   ^^^^-  ^^''^  Juhhcr  V.  Juhber,  9  Sim.  503.     See  Jones  d. 

Henry  v.  Hancock,  4  Dow.  145. 

On  the  other  hand,  if  the  testator  sui3plies  a  measure  of 
the  bequest,  the  Court  will  ascertain  how  much  ought  to 
be  expended ;  thus,  a  gift  of  a  sum  of  money  to  an 
executor  for  liis  trouble,  or  even  of  a  house  or  garden  to 
be  built  at  the  expense  of  his  executors,  is  good,  and  the 
Court  will  fix  the  amount.  Jackson  v.  Hamilton,  3  J.  & 
Lat.  702;  Edwards  v.  Jones,  35  B.  474.  See  Magistrates 
of  Dundee  v.  Morris,  3  Macq.  134. 
Gift  of  a  A  gift  of  50?.  or  100?.,  or  of  a  sum  not  exceeding  a 
exceeding   certain  amount,  will  be  construed  in  favour  of  the  legatee 

amount"      ^^   ^   S^^*    ^^   ^^^^    ^'^^§"®^    ^"™-      '^^"''^   ^-   ^^^'-^^''  ^  ^-  ^™«- 

290 ;    Thomioson  v.    Thompson,   1    Coll.   305 ;    Cope   v. 

Wilmot,  1  Coll.  396,  n.;  GougJi  v.  Bidt,  16  Sim.  45. 
Gift  of  the      Upon  similar  principles  the  gift  of  the  rest  of  a  fund, 
fund  when  if  the  rest  caimot  be  ascertained,  is  void ;  as  in  a  devise  of 
the  rest      ^^^^^j^  housBS  as  she  shall  select  to  A.  and  the  others  to  B., 


cannot  be 

Sim.  476 ;  Jerningham  v.  Herhert,  4  Russ.  388. 


ascer-         wdiere   A.  dies  before  the  testator.     Boyce  v.  Boyce,  16 

tained. 
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111  the  case  of  a  fund  bequeathed  upon  trust  to  apply  a  Surplus  to 
portion  to  a  purpose  wliich   is  void   and  tlie  surphis  to  |ift^e\!  ^ou 
charity,  it  seems  the  whole  fund  may  be  applied  to  charity  f'^'J^ct. 
though  the  amount  applicable  to  the  invalid  object  may 
not  be  ascertainable. 

For  instance,  if  a  fund  is  given  upon  trust  to  apply  the 
income  in  repairing  a  tomb  and  to  give  the  surplus  to  a 
charitable  object,  the  charitable  object  is  entitled  to  the 
whole  fund.  Fish  v.  A.-O.,  4  Eq.  521;  Hunter  v.  Bulloch, 
14  Eq.  45;  Dcmsonv.  Small,  18  Eq.  114;  In  re  Williams, 
5  Ch.  D.  735 ;  In  re  Birhett,  9  Ch.  D.  57G ;  see  Foiuler 
Y.  Fowler,  33  B.  616;  Kirhman  v.  Leivis,  88  L.  J.  Ch. 
570. 

Possibly,  if  the  invalid  object  is  such  that  the  whole 
fund  might  fairly  be  expended  upon  it,  the  whole  gift  will 
be  void.  Chapnan  v.  Broiun,  6  Ves.  404 ;  Cramp  v. 
Flayfoot,  4  K.  &  J.  479. 

The  Court  will,  if  possible,  ascertain  the  amount  neces- 
sary for  each  object  in  order  to  prevent  the  gift  of  the 
surplus  from  being  void  for  uncertainty.  Mitford  v. 
Reynolds,  1  Ph.  185,  and  16  Sim.  105  ;  Magistrates  of 
Dundee  v.  Morris,  3  Macq.  134;  Fish  v.  A.-G.,  4  Eq.  521. 
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CHAPTER  XLVII. 

SATISFACTION   AND  ADEMPTION. 

Satisfaction. 
Satisfac-         When   a   parent   or   a   person   in   loco   parentis   has 

tion  of  '-  ,  ,  .    - 

portionsby  covenanted  to  pay  a  portion  to  a  child  and  afterwards 
^acie  .  g^ygg  g^  legacy  of  the  same  or  a  larger  amount  to  that 
child,  the  legacy  is  piiind  facie  a  satisfaction  of  the 
portion  and  if  the  legacy  is  of  smaller  amount  it  is  a 
satisfaction  j'^^^o  tanto.  Warren  v.  Warren,  1  B.  C.  C. 
305;  1  Cox,  41. 

Declarations  by  the  testator  are  admissible  to  rebut  the 
presumption  against  double  portions.  In  re  Tussaud's 
Estate,  9  Ch.  D.  363. 
Satisfac-  Satisfaction  only  arises  between  a  gift  and  a  prior 
between  a  liability  to  give  and  not  between  a  sum  actually  settled 
fiabiHty  to  ^'^^  ^  Subsequent  gift  by  will  or  otherwise.  Samuel  v. 
give-  Ward,  22  B.  347. 

Satisfac-         Qn  the  other  hand,  when  there  is  a  gift  by  will  to  a 

tion  and  ,       .        ,  .       ,.p     . 

ademption  child,  and  the  testator  afterwards   m   his   lifetime   gives 
guished.      ^^^^   child   a   sum   of    money,   the   bequest    is    adeemed 
pro  tanto. 

The  difference  between  the  two  cases  is,  that  in  the 
former  case  the  portion  which  the  testator  has  cove- 
nanted to  pay  can  only  be  satisfied  by  the  bequest  with 
the  consent  of  the  objects  of  the  covenant ;  in  the  latter 
case  the  gift  by  will  is  revocable  and  the  testator  may 
substitute  for  it  any  form  of  gift  he  pleases. 
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Again,  in  the  former  case  the  question  whether  the 
gift  by  will  was  intended  to  be  a  satisfaction  of  the  cove- 
nant is  a  question  of  testamentary  intention ;  in  the  latter 
the  question  is  as  to  the  effect  of  an  act  subsequent  to 
the  will,  and  not  as  to  any  intention  manifested  by  the 
will  itself. 

Lastly,  in  cases  of  satisfaction,  election  must  always 
arise ;  in  cases  of  ademption  it  never  can. 

It  follows  that  the  presumption  that  a  gift  by  will  is 
intended  to  be  a  satisfaction  of  a  prior  covenant  to  pay 
a  portion  is  more  easily  rebutted  than  the  similar  pre- 
sumption in  the  case  of  ademption. 

Thus,  the  fact  that  the  objects  of  the  gift  by  will  are 
not  the  same  as  the  objects  of  the  covenant,  is  a  stronger 
argument  against  satisfaction  than  against  ademption,  as 
the  testator  cannot  be  supposed  to  have  wished  to  do  by 
his  will  what  it  was  out  of  his  power  to  do,  though,  on  the 
other  hand,  the  argument  is  inconclusive,  since  the  be- 
quest by  will  may  be  intended  as  a  satisfaction  with  regard 
to  some  of  the  objects  of  the  covenant,  leaving  such  of 
them  as  take  nothing  under  the  will  to  their  rights  under 
the  covenant.  See  In  re  TassaucVs  Estate,  9  Ch,  D. 
363. 

Thus,  a  covenant  to  settle  a  certain  share  upon  a  son  Covenant 

for  life  and  then  upon  trusts  for  the  benefit  of  his  wife  fo/ufe^ 

and  children,  is  satisfied  as  regards  the  son  by  a  bequest  ^f^^l^^'^^y 

°  J  T  absolute 

to  him  absolutely.     McCarogher  v.  Whieldon,  3  Eq.  230  ;  bequest, 
see  Bennett  v,  Hoiddsivorth,  6  Ch.  D.  671. 

So,  too,  a  direct  bequest  to  grandchildren  is,  as  regards  Covenant 
the  grandchildren,  a  satisfaction  of  a  covenant  to  settle  a  remainder 
sum  upon  a  daughter  and  her  husband  for  their  lives  and  ?**'^^^?  ^^ 
the  life  of  the  survivor,  remainder  to  their  children  as  bequest. 
they  should  appoint  and  in    default  of  appointment  to 
the  children  equally.     Campbell  v.  Campbell,  L.  R.  1  Eq. 
383. 
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Legacies         The  fact  that  legacies  to  the  testator's  widow  are  de- 
claims       clared    to    be  in  lieu  of  her  claim  under  the  settlement 
settlT-        "^^'ill  ^0^  rebut  the  presumption  against  double  portions  in 
ment.         ^\^q    ^g^gg    ^f   legacies   to   children  without  any  such   de- 
claration.    Ackiuorth  v.  Ackivorth,  cited  3  Ves.  527  ;  1  B. 
C.  C.  307,  n.;  Moulson  v.  Moulson,  1  B.  C.  C.  83 ;  see,  too, 
Finch  V.  Finch,   1   Ves.  jun.  534,  where  the  legacy  was 
expressed  to  be  for  a  portion. 
Satisfac-         The  presumjotion  of  satisfaction  may  be  rebutted   by 

tion  TG* 

butted  by   the     difference    in    the    thing    given     by    the    will    and 

ferenie'  be-  Covenanted  to  be  settled. 

tween'tbe        ^^_  Thus  a  devisc  of  land  is  no  satisfaction  of  a  covenant 

subject- 
matter  of    to  pay  money,  unless  the  lands  are   expressly   estimated 

nant'alid    by  the  testator  in  money.     Goodfellow  v.  Burchdt,  2  Vern. 

bequest.      298;  Bcngough  v.  Walker,  15  Ves.  507. 

Tortion  But  the  fact  that  the  gift  by  Avill  is  of  a  share  of  residue 

^^'^^^^^^^^y  will  not  prevent  the  gift  being  a  satisfaction  of  a  portion. 

residue.      Lady  Thymic  V.  Earl  of  Ghngall,  2  H.  L.  131. 

Contin-  &•  A   contingent  legacy  is  no  satisfaction  of  a  vested 

p^*        1  portion,     Bellasls  v.   Uthivait,  1  Atk.   426;  Hanbury  v. 

legacy  and  1  ^  ■>  <j 

vested  por-  Hcinhury,  2  B.  C.  C.  352 ;  Pierce  v.  Locke,  3  Ir.  Ch.  205, 

tion. 

215. 

Differ-  The  presumption  of  satisfaction  will  not  be  rebutted 

tween^he  ^Y  slight  differences  between  the  covenant  and  the  will ; 
covenant    ^^   f^^-  instance,  differences  in  the  mode  of  payment,  the 

and  the  '  i  •  i       >        i        i         i  -n 

will  insuffi-  covenant  being  to  pay  on  the  widow  s  death,  the  will 
rebut  satis- within  three  months  of  her  death.  Sparkesv.  Caior,  3 
faction.      Ygg^  53Q.  Copley  v.  Copley,!  P.  Wms.  146;  see  Bethel 

V.  Abraham,  22  W.  R.  745. 

Or  by  the  fact  that  the  covenant  contains  a  provision 

for  children  dying  before  their  portions  are  payable  and 

the  will  does  not.     Hinchcliffe  v.  Hinchcliffe,  3  Ves.  516. 
Or  that  the  settlement  gives  a  power  to  the  husband 

and  wife  jointly,  while  the  will  gives  it  to  the  wife  alone. 

Thynne  v.  Earl  of  Glengall,  2  H.  L,  131 ;  Russell  v.  St 
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Auhyn,  2  Cli.  D.  398;  Romcdne  v.  Onslow,  24  W.  R. 
899. 

Or  that  the  settlement  in  upon  children  of  the  daughter 
by  a  particular  marriage,  whereas  the  gift  by  will  is  to  all 
the  children.  Tkynne  v.  Earl  of  Glengall,  sup.;  Russell 
v.St.  Auhyn,  2  Ch.  D.  398. 

A  restraint  upon  anticipation  will  not  rebut  satisfaction, 
nor  will  the  fact  that  the  will  gives  a  remainder  to  children 
in  fee,  the  covenant  being  to  them  in  tail.  Weall  v.  Rice, 
2  R.  &  M.  251. 

Nor  will  the  fact  that  the  gift  by  will  gives  the  wife  the 
first  life  estate,  whereas  the  covenant  gives  it  to  the  hus- 
band. Russell  v.  St.  Auhyn,  2  Ch.  D.  398 ;  Romaine  v. 
Onslow,  24  W.  R.  899. 

Nor  the  fact  that  the  life  estate  given  to  the  husband 
by  the  will  is  determinable  on  bankruptcy  or  alienation, 
there  being  no  such  liability  to  determine  in  the  covenant. 
Russell  v.  St.  Auhyn,  sup. 

The  omission  from  the  will  of  a  life  interest  to  the 
husband,  who  took  the  second  life  interest  under  the  cove- 
nant, has  been  held  not  to  rebut  the  presumption  of  satis- 
faction.    Mayd  v.  Field,  3  Ch.  D.  587. 

But  a  legacy  to  a  daughter  for  life  for  her  separate  What 
use  and  after  her  decease,  in  case    her   husband    should  difference 
be  living,  for  such  persons  exclusive  of  her  husband  as  ^^  ^^^' 

°  ^  cient  to 

she  should  appoint  and  in  case  he  should  die  in  her  life-  rebut  satis- 

,  .  .  ±-  £■       •  r  faction. 

time  to  her  appointees,  is  not  a  satisiaction  oi  a  cove- 
nant to  settle  on  trust  to  pay  a  part  to  the  daughter  for 
pin-money  and  the  rest  to  the  husband  for  life  and  if 
the  daughter  survive  him  to  her  for  life,  remainder  to  the 
children  of  the  marriage  as  she  shall  appoint.  Lord 
Gkichester  v.  Coventry,  L.  R.  2  H.  L.  71 ;  see  Leiv'is  v. 
Leivls,  I.  R.  11  Eq.  110,  340. 

Nor  vi  a  legacy  to  a  daughter  for  life  to  her  separate  use 
without   power    of    anticipation   with    remainder   to   her 
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Direction 
to  pay 
debts. 


children,  a  satisfaction  of  a  covenant  to  settle  upon  such 
trusts  as  the  daughter  should  with  the  consent  of 
trustees  appoint,  and  subject  thereto  for  the  daughter  and 
her  husband  successively  for  life,  remainder  for  the  children 
and  in  default  of  children  for  the  husband  absolutely. 
In  re  Tussaud's  Estate,  9  Ch.  D.  363. 

It  seems   that  a  direction  in  the  Avill  to  pay  debts,  or 

debts  and  legacies,  would  not  alone  rebut  the  presumption 

of  satisfaction,  though  great  stress  has  been  laid  upon  it, 

and,  coupled  with  other  circumstances,  it  will  have  that 

effect.     Loixl  Chichester  v.  Coventry,  L.  E..  2  H.  L.  71 ; 

Paget  v.  Grenfell,  6  Eq.  7 ;  Bennett  v.  Houldsworth,  6 

Ch.  D.  671. 

Covenant        Again,  when  the  portion  covenanted  to  be  paid  is  in 

nature  of  a  ^^^®  nature  of  a  debt  due  to  the  husband  or  the  trustees 

debt.  (^f  ^\-^Q  settlement,  the  presumption  of  satisfaction  is  more 

easily  rebutted. 

Thus,  in  Hall  v.  Hill,  1  Dr.  &  War.  94,  a  legacy  to  the 
daughter  was  held  to  be  no  satisfaction  of  a  bond  to  the 
husband  on  the  marriage  of  the  daughter*.  See,  too,  Chi- 
chester V.  Coventry,  siqjva. 


Satisfaction  in  the  case  of  Strangers. 


Express 
declara- 
tion that 
legacies 
are  to  be 
in  satis- 
faction. 


Whether 
provision 
by  will  is 
an  ad- 
vancement 
in  the  tes- 
tatoi-'s  life- 
time. 


In  the  case  of  gifts  by  strangers,  there  is  no  presump- 
tion against  double  portions  and  a  question  of  satisfac- 
tion can  only  arise  upon  the  express  declaration  of  the 
donor,  that  subsequent  gifts  by  him  are  to  go  in  satisfac- 
tion of  what  he  has  given  by  the  instrument  containing 
the  declaration. 

In  such  cases  the  question  has  arisen  whether  a  provi- 
sion by  will  is  to  be  considered  an  advancement  in  the 
lifetime  of  the  testator. 

There  can  be  no  doubt  that,  where  there  is  a  declaration 
that  gifts  made  by  a  father  "  in  his  lifetime  or  by  his  will," 
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or  "  iu  liis  life  or  at  bis  death,"  are  to  go  in  satisfaction, 
provision  by  will  would  be  included  in  these  words.  Pa- 
plllon  V.  Papillon,  11  Sim.  642;  Richnan  v.  Morgan,  1 
B.  C.  C.  G3 ;  2  B.  C.  C.  393. 

But  there  is  no  such  rule  as  that  supposed  to  have  been 
laid  down  by  Lord  Eldon  in  Leake  v.  Leake,  10  Ves.  476, 
p.  488,  that  a  provision  by  will  is  to  be  considered  as  an 
advancement  in  the  lifetime  of  the  party.  Whether  it  is 
or  not  depends  on  the  language  of  the  declaration. 

Thus,  a  declaration  that  if  the  father  should  during  his 
life  advance  or  pay  any  sums  for  the  benefit  of  his  children, 
the  sums  so  advanced  should  be  taken  pro  tanto  in  satis- 
faction of  the  portions  of  his  childreu,  will  not  include 
gifts  by  will.  Cooper  v.  Cooper,  8  Cli.  813 ;  see  Douglas 
v.  Willes,  7  Ha.  318. 

Though,  on  the  other  hand,  the  words  may  be  large 
enough  to  include  provision  by  will ;  where,  for  instance, 
the  proviso  is,  if  the  father  should  have  bestowed  or  given 
portions  to  liis  children  on  their  marriage,  "  or  otherwise 
provided  for  them."     Leake  v.  Leake,  10  Ves.  477. 

And  the  words  "  settle,  give,  or  advance  ■"  have  been 
held  to  include  provision  by  will.  Onsloiv  v.  Micliell,  18 
Ves.  490;  see,  too,  Golding  v.  Haverfield,  13  Pr.  593; 
M'Cl.  345 ;  Fazakerley  v.  Gellibrand,  6  Sim,  591;  but  the 
authority  of  these  cases  must  be  looked  upon  as  doubtful 
since  Cooper  v.  Cooper. 

A  devise  of  lands  is  not  within  a  proviso  that  sums  of 
money  advanced  are  to  be  taken  in  satisfaction,  nor  is  a 
gift  to  the  trustees  of  the  marriage  settlement  of  the  donee, 
and  not  the  donee  personally.  See  Lord  Romilly's  judg- 
ment, Cooper  V.  Cooper,  6  Ch.  820,  n. 

Where  sums  advanced  are  directed  to  be  taken  in  satis-  Deciara- 

faction,  unless  the  contrary  is  directed  in  writing  by  the  advances 

person  making  the  advance,  the  declaration  to  the  contrary  f «  *» .^e 

need  not  be  express,  but  may  be  gathered  from  the  general  tion,  unless 

the  con- 
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trary  is       terms  of  the  instrument  bv  which  the  advance  is  made. 

directed  " 

in  writing.  Leake  V.  Leake,  IS  Ves.  494 ;  Fazakerley  v.  Gellihrand,  6 
Sim.  .591. 


Satisfaction  of  Debts. 
Legacy  of       The  doctiine  of  satisfaction  also  applies  to  a  legacy  to 

equal  or  • n      n 

greater       a  debtor.     In  such  a  case  the  legac}^,  if  of  equal  or  greater 

amount  is  ,•  •      a     n      >  -j         i  j.*rx"  a  i.\ 

a  satisfac-  ^mount,  IS  pvima  jacie  considered  a  satislaction  oi  the 


tionofa     tlebt.     Talhot  v.  SkreivsburiL  Prec.  Ch.  394;  Foivler  v. 

debt.  "^^  ' 

Fouiet',  3  P.  Wms.  353. 

The  general  rule  has,  however,  been  so  often  disap- 
proved of,  and  has  been  held  to  be  excluded  by  such 
slight  indications  of  intention,  that  it  is  of  small  practical 
importance. 

1.  As  to  what  debts  may  be  satisfied  by  legacies : — 

The  debt  a.  The  debt  to  be  satisfied  must  be  a  debt  existing  at 
at  the  date  the  date  of  the  will.  Granmer's  Case,  2  Salk.  508 ; 
of  the  will,  /y^/^^^^^.^g  ^_  Bennett,  2  P.  Wms.  343;  Plunkett  v.  Leiuis,  3 

Ha.  330. 
The  debt        5_  The  testator  must  have  been  certain  at  the  date  of 

must  be 

certain.  the  Avill  that  a  debt  was  due  and  to  whom  it  was  due, 
and  therefore  a  mere  liability  on  a  current  account,  or  on 
a  negotiable  instrument,  such  as  a  bill  of  exchange,  will 
not  be  satisfied  by  a  legacy.  Bawl  ins  v.  Poivell,  1  P.  Wms. 
297  ;  Carr  v.  Eastahrooke,  3  Ves.  561. 

But  the  fact  that  the  debt  is  liable  to  decrease  makes 
no  difference,     Edmunds  v.  Loiu,  3  K.  &  J.  318. 

2.  As  to  what  legacies  will  not  be  considered  to  satisfy 
debts : — 

Legacy  of  CI.  A  legacy  of  smaller  amount  is  no  satisfaction  of  a 
Amount  is  debt.  Cranme/s  Case,  2  Salk.  508  ;  Atkinson  v.  Wehh,  2 
no  satis-     Yg^.j^_  478;  Eastwood  v.  Vinke,  2  P.  Wms.  614;    Gee  v. 

taction  of 

a  debt.       Liddell,  35  B.  621 ;   see  Richardson   v.  Elpliinstone,  2 
Ves.  jun.  468. 
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5.  Nor  is  a  gift  of  residue.     Barrett  v.  Bechford,  1  Ves.  Gift  of 

-  ,  rw  residue, 

sen.  ol'J. 

c.  Nor  is  a    oift   of    a   contingent  legacy.     Tolson  v.  of  a  con- 

tingent 

Collins,  4  Yes.  482 ;  Matthews  v.  Matthews,  2    ves.  sen.  legacy. 
635. 

3.  Satisfaction  is  also  rebutted  by  the  difference  in  tlie 
nature  of  the  legacy  and  the  debt. 

a.  As  where  the  debt  is  by  bond  and  the  testator  devises  -j^^^^.  ^^ 
land.     Eastwood  v.  VinJce,  2  P.  Wms.  614;  Richardson  v.  ^o^^J^""'^ 

satisneci  by 

Elphinstone,  2  Ves.  jun.  463.  a  devise  of 

h.  If  the  legacy  is  less  advantageous  than  the  debt ;  if,  -pg^^j.  ^^^ 
for  instance,  the  leracy  is  payable  in  six  months,  the  debt  satisfied 

'  <=>     J        r   J  when  the 

in  one :  Haynes  v.  Mico,  1  B.  C.  C.  129  ;  Deveze  v.  Pontet,  legacy  is 
1  Cox,  188;  Adams  v.  Lavender,  M'Cl.  &  Y.  41 ;  or  the  tao-eous. 
legacy  is  payable  half-yearly,  the  debt  quarterly  :  Atkinson 
v.  Webb,  Prec.  Ch.  236  ;  if  the  debt  is  secured,  the  legacy 
not :  Wood  v.  Wood,  7  B.  183 ;  or  the  debt  is  a  first  charge, 
the  legacy  not :  Hales  v.  Darell,  3  B.  325  ;  if  the  debt  is 
to  the  separate  use,  the  legacy  not.  Bartlett  v,  Gillard,  3 
Puss.  149;  Roive  v.  Roiue,  2  De  G.  &  S.  294 ;  Fourdrin  v. 
Goivdey,  3  M.  &  K.  409 ;  but  see  AtJdnson  v.  Littleiuood, 
18  Eq.  595. 

And  an  annuity  given  by  will  and  therefore  not  payable 
till  a  year  after  the  testator's  death,  is  not  a  satisfaction  of 
a  covenant  to  pay  an  annuity  by  half-yearly  payments.  In 
re  Dowse;  Douse  v.  Glass,  50  L.  J.  Ch.  285. 

c.  Sums  held  on  trust  for  a  tenant  for  life  are  not  satis- 
fied by  legacies  of  those  amounts  to  the  tenants  for  life 
absolutely.     Fairer  v.  Park,  3  Ch.  D.  309. 

d.  If  the  legacy  is  expressed  to  be  given  in  satisfaction  Legacy  in 
of  dower.     Pinchin  v.  Siinms,  30  B.  119  ;  Glover  v.  Hart-  dowe^r, 
cup,  34  B.  74. 

e.  The  fact  that  the  debt  is  due  to  one  set  of  trustees,  Debt  due 

to  one  set 

and  the  legacy  is  given  to  another,  is  a  circumstance  to  of  trustees, 
be  considered,  but  apparently  not  alone  decisive.    Pinchin  a^^olther.^ 

QQ 
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V.  Simms,  30  B.  119  ;  Smith  v.  Smith,  3  GifF.  121 ;  and  sec 

Atkinson  v.  Littlewood,  18  Eq.  595. 

Direction       /.  The  presumption  will  be  rebutted  by  a  direction  to 

debteand   P^J  '"  debts  and  legacies."      Ghanceys  Case,  1  P.  Wms. 

legacies.     498;  Lethhridgc  v.   Thuvlow,  15  B.  334;  Richardson  v. 

Greese,    3    Atk.    65;    Field    v.   Mostin,   2    Dick,    543; 

Jefei'ies  v.   Michell,   20  B.  15  ;   Hassell  v.  Hcuukins,  2 

Dr.  469. 

But  not  if  the  direction  is  in  the  will,  and  a  debtoi 
whose  debt  is  incurred  subsequent  to  the  will  receives  a 
legacy  by  a  codicil.  Gaynon  v.  Wood,  1  P.  Wms.  409,  n. 
Whether  a  debt  payable  within  three  months  of  the 
testator's  decease  would  be  Avithin  the  direction  to  ]3ay 
debts  seems  doubtful.  In  Wathen  v.  Smith,  4  Mad.  325, 
it  was  held  not ;  on  the  other  hand,  Lord  Eomilly,  in  Cole 
V.  Willard,  25  B,  568,  disapproved  of  this  decision.  See 
too,  Atkinson  v.  Littlewood,  18  Eq.  595. 
Direction  g.  Whether  a  direction  to  pay  "  debts  "  only  will  have 
debts  only.  ^^  effect  of  rebutting  the  jDresumption  of  satisfaction 
seems  doubtful.  There  is  no  case  deciding  that  it  will, 
and  there  is  the  express  decision  of  Lord  Hatherley  as 
V.-C,  that  it  will  not,  Edmunds  v.  Low,  3  K.  &  J.  318. 
Against  this  must  be  set  the  dicta  of  Lord  Pomilly,  in 
Cole  V.  Willard,  25  B.  568;  Pinchin  v.  Simms,  30  B. 
119;  and  of  V.-C.  Malins  in  Atkinson  v.  Littleivood,  18 
Eq.  595.  All  the  cases,  however,  show  that  a  direction 
to  pay  debts  only  is  a  circumstance  to  be  taken  into 
account. 

Ademption. 

As  ademption  arises  from  acts  subsequent  to  the  will, 
there  can  be  no  ex]3ression  of  intention  contained  in  the 
will  as  to  Avhethcr  a  subsequent  gift  was  meant  to  be  an 
ademption  or  not ;  the  question  is,  therefore,  not  properly 
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within  tlio  limits  of  the  present  treatise.  For  the  sake  of 
convenience,  however,  it  may  be  useful  to  notice  a  few  of 
the  more  important  points  arising  with  reference  to  this 
subject, 

I.  A  bequest  to  a  child  or  person  to  whom  the  testator  Ademp- 
has  placed  himself  in  loco  p<ircntis  is  adeemed  by  a  sub-  letades 
sequent  gift  to  the  legatee  in  the  testator's  lifetime,  unless  ^^  *^" 

^  "^  '^  vance?. 

the  nature  of  the  two  gifts  is  so  different  as  to  rebut  the 
presumption.  Leigldon  v.  Leighton,  18  Eq.  459;  see  Boyd 
V.  Boijd,  4  Eq.  30.5 ;  Taylor  v.  Taylor,  20  Eq.  155. 

A  gift  of  less  amount  than  the  legacy  is  an  ademption 
pro  tanto.     Pym  v.  Lockyer,  5  M.  &  Cr.  29. 

For  the  purposes  of  ademption  the  value  of  the  advance 
is  to  be  taken  as  at  the  time  it  was  made.  Watson  v. 
Watson,  33  B.  576. 

For  the  mode  of  valuing  annuities,  see  Hatfield  v.  Mvnet, 
8  Ch.  D.  136. 

Ademption  applies  as  well  to  a  gift  of  residue  as  to  Ademp- 
general  legacies,  though  in  the  case  of  residue  it  will  be  case  of  a 
applied  only  between  chddren  against  a  child  in  favour  of '^*^s"^'^e. 
a  child,  and  not  in  favour  of  a  stranger.     Montefiore  v. 
Gucdalla,  1  T).  F.  &  J.  93 ;  Memertzagen  v.  Walters,  7 
Ch.  670. 

Differences  in  the  time  of  payment  of  the  legacy  and  the 
23ortion  are  immaterial.  Hartopp  v.  Hartojyp,  17  Ves. 
184  ;  Stevenson  v.  Masson,  17  Eq.  84. 

Advances,  however,  for  some  particular  purpose,  as  to  Small  a.l- 
buy  a  wedding  outfit  or  small  occasional  presents,  or  even  a  partir-u- 
a  small  annual  allowance,  will  not  adeem  Icq-acies  by  Avill.  l^^purpose 

'  °  ''  will  not 

Ravenscroft  v.  Jones,  32  B.  669;    Watson  v.  Watson,  33  adeem  a 
B.  574;   Schofield  v.  Heaj^,  27   B.  93;   see  Hatfield  y.  ^^°''''^" 
3Iinet,  8  Ch.  D.  136. 

As  in  the  case  of  satisfaction  the  presumption  of  ademp- 
tion may  be  repelled  by  the  difierence  in  the  subject- 
matter  of  the  two  gifts, 

QQ2 
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Legacy  of  Tlms  there  will  be  no  ademption  if  the  legacy  is  money 
adeemed  ^^^  the  gift  is  stock-in-trade.  Holmes  v.  Holmes,  1  B. 
by  a  gift     Q  Q  555_     ggg  ^^^y-g  ^.^  Boucher,  3  Y.  &  C.  Ex.  411; 

m  stock-  '  ' 

in-trade.     Pym  v.  Lockyev,  5  M.  &  C.  48. 

Vested  Nor  if  the  legacy  is  certain  and  the  gift  is  contingent. 

coSiLent  'Si^^'^^^'S  V.  RoUns,  2  Atk.  493 ;  Crompton  v.  Sale,  2  P. 

advance.      Wms.  553. 

A  legacy  is      A  beqiiest  of  a  sum  of  money  to  a  child  absolutely  is 

by^a™ub-    adeemed  by  the  subsequent  settlement  of  that  or  a  larger 

sequent  amount  on  the  marriae^e  of  the  child  ;  if  a  smaller  amount 
settle-  ,  .     ,  *      _  ' 

ment.         is  settled,  it  is  an  ademption  pro  tanto.     Lord  Durham  v. 

Wharton,  3  CI.  &  F.  146 ;  Stevenson  v.  Masson,  17  Eq. 

78 ;  Edgevjorth  v.  Johnston,  I.  R  11  Eq.  326. 

And  even  if  the  legacy  be  given  to  the  child  for  life 

with  remainder  to  her  children,  a  subsequent  gift  to  her 

absolutely  is  an  ademption.  Kirh  v.  Eddoives,  3  Ha.  509. 
Advance  But  where  there  is  a  substitutional  gift  to  the  issue  of 
wiUnot^  a  child  dying  in  the  testator's  lifetime,  a  subsequent 
adeem  a     advancement  to  a  child  Avho  dies  in  the  testator's  lifetime 

substitu-  ...  .  -     ,  .  p 

tional  be-    leaving  issue  will  not  operate  as  an  ademption  of  the  gift 

hiTissue.    ^^  ^^^^  issue.     Rose  V.  Rogers,  39  L.  J,  Ch.  791 ;  Hewitt  v. 

Jardine,  14  Eq.  58. 

Gift  to  the      And  a  sum  given  to  a  daughter's  husband  in  considera- 

for  the       tion  of  liis  making  a   settlement   upon   her,  or  for   the 

the^aT-     purj)oses  of  the  marriage,  is  an  ademption  of  a  legacy  to 

riage         the  daughter.     Lord  Durham  v.  Wharton,  S  CI.  &l  F.liG; 

adeems  a  tit      •  t\ 

legacy  to    SCO  Nevin  V.  Drysdah,  4  Eq.  517. 

ter.  ^^^  '      ^^^t  ^  gift  to  the  husband  absolutely,  though  expressed 

to  be  a  portion  for  a  daughter,  is  not  an  ademption  of  a 

legacy  to  the  daughter  and  her  children.     Ravenscroft  v. 

Jones,  32  B.  669  ;  Cooper  v.  MacdonaUl,-  16  Eq.  258  ;  see 

M'Clure  v.  Evans,  6  W.  R  428. 
An  abso-         "phe  fact  that  the  legacy  to  the  child  is  civen  over  in 

lute  gift  .  .  . 

mayadeem  certain  events  will  not  prevent  a  subsequent  gift  to  the 
°'         child  absolutely,  or  a  settlement  upon  her  marriage  from 
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adeeming  the  legacy,  both  as  regards  the  child  and  the  given  with 
persons  interested  under  the  gift  over.    Ttvining  v.  Powell,  gifts  over. 
2  Coll.  262 ;  Daivson  v.  Dmvson,  4  Eq.  504 ;  Cooper  v. 
Macdonald,  16  Eq.  258. 

An  adeemed  legacy  is  not  revived  by  a  codicil  repub-  An 
lishing  the  will.     Powys  v.  Mansfield,  3  M.  &  Cr.  376 ;  JggTcy^is 
see  Ravenscroft  v.  Jones,  4  D.  J.  &  S.  228.  notrevived 

An  advance  made  before  the  date  of  the  will  will  not  codicil. 
operate  as  an  ademption  in  the  absence  of  a  special  agree-  made^'e^-^ 
ment  that  it  shall.     Upton  v.  Prince,  Cas.  temp.  Talb.  71 ;  Jj.^^ ^Jj'^^j^g 
In  re  Peacock's  Estate,  14  Eq.  236;  Taylor  v.  Cartivr'ujlit,  wiU. 
41  L.  J.  Ch.  529. 

Where   a   legacy  is   given   for    a    j)articular   purpose,  Legacies 

1     1  X  x-  1     given  for  a 

whether  to  a  stranger  or  not,  and  the  testator  aiterwarcls  purpose  are 
in  his  lifetime  satisfies  that  purpose,  the  legacy  is  adeemed.  t^g*^™s^t.a-^^ 

Deheze  v.  Mann,  2  B.  C.  C.  519  :  Monch  v.  Monch,  1  Ba.  tor  satis- 
fies the 
&  Be.  298 ;  Poivys  v.  Mansfield,  3  M.  &  C.  359.  purpose. 

But  it  must  appear  on  the  face  of  the  will  that  the 
legacy  is  for  a  particular  purpose.  Pankhurst  v.  Hoicell, 
6  Ch.  136. 

II.  In   some   cases   the   will   contains    directions    that  Du-ections 
advances  are  to  be  deducted  from  the  shares  of  legatees,      advances. 

Where  the  testator  recites  that  he  has  advanced  a  cer-  Advances 
tain  sum  to  a  legatee  and  directs  it  to  be  deducted  from  have\een 
the  legacy,  or  directs  entries  in  his  ledger  to  be  taken  as  ™^'^®  °F. 

o     J  >  o  ^         entered  m 

the  amounts  of  advances,  the  legatee  is  bound  by  the  recital,  ledger. 
or  the  entries,  though  the  advances  may  be  incorrectly 
stated.     In  re  Aird's  Estate ;  Aird  v.  Quick,  12  Ch.  D. 
291 ;  Quihampton  v.  Going,  24  W.  R.  917. 

But  entries  made  subsequent  to  the  date  of  the  will  Entries 

subs  6- 

cannot  be  incorporated  into  it,  and  made  binding  on  the  quent  to 
legatee,   though  they   are   admissible   as    evidence    that  ^^^^^  ^ 
advances  were  made  by  the  testator.     Smith  v.  Conder, 
9  Ch.  D.  170 ;  Whateley  v.  Spooner,  3  K.  &  J.  542. 

Where  advances  are  directed  to  be  brought  into  account 


bankrupt. 
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evidence  is  not  admissible  to  show  that  the  testator,  some 
time  after  an  advance,  had  written  off  a  portion  of  the 
advance  as  a  gift.     Smith  v.  Concler,  9  Ch.  D.  170. 

A  direction  to  deduct  advances  from  shares  of  residue 

does  not  aftect  a  residuary  legatee's  right   to  a  general 

legacy  given  him  by  the  will.     Smith  v.  Grahtree,  G  Ch. 

D.  591. 

Sum  due         A  sum  uot  payable  to  the  testator  till  after  his  death  is 

tor's  death.  1^0^.  within  a  direction  to  bring  advances  into  hotchpot. 

Auster  v.  Powell,  1  D.  J.  &  S.  99. 
Legatee  If  the  legatee  has  become  bankrupt  and  the  testator 

proved  in  the  bankruptcy  for  a  debt  due  from  him,  so 
much  of  the  debt  as  remains  unpaid  must  be  brought 
into  account.  Auster  v.  PoiveU,  1  D.  J.  &  S.  99 ;  see 
SUverside  v.  Silverside,  25  B.  340. 

AVhere  the  income  of  a  legiitee  was  directed  to  be  made 
up  to  a  certain  amount,  the  legatee  to  certify  her  income 
from  all  sources,  it  was  held  that  the  legatee  was  not  bound 
to  bring  into  account  an  annuity  given  by  a  subsequent 
testator  with  a  direction  that  it  was  not  to  be  taken  into 
account,  but  was  to  l)e  a  clear  beneficial  addition.  In  re 
Hedges' s  Trust  Estate,  18  Eq.  419. 

A  direction  to  deduct  a  sum  from  the  share  of  a 
legatee  as  an  equivalent  for  an  estate  given  to  him  fails 
if  the  estate  is  not  j)urchased.  Nugee  v.  Chajmian,  29  B. 
288. 

Under  a  direction  to  deduct  advances  made  to  a  legatee 
by  her  brothers  or  sisters,  debts  owing  from  the  legatee  to 
her  brothers  and  sisters  may  be  deducted  though  barred 
by  the  statute.     Poole  v.  Poole,  7  Ch.  17. 

Where  the  testator  directed  his  sons  to  pay  or  account 
for  debts  owing  to  him  before  they  should  receive  their 
shares,  and  the  share  of  a  son  was  settled  by  a  codicil,  it 
was  held  that  a  debt  due  from  the  son  was  to  be  brought 
into  account  for  the  purpose  of  division,  but  not  for  the 
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purpose  of  increasing  the  amount  to  be  settled.      White  v. 

Turner,  25  B.  505. 

Where  the  residue  was  given  to  the  testator's  children  When 
,,,,.„  .,1         hotchpot 

by  a  hrst  and  second  Avife  to  vest  at  twenty-one,  with  a  cLiuse 

direction  that  if  the  children  by  the  first  wife  should  be-  operSe.*" 

come  entitled  to  another  fund  they  should  bring  it  into 

hotchpot,  it  was  held  that  the  hotchpot  clause  ceased  to 

operate  when  the  eldest  child  attained  twenty-one.     Stares 

V.  Penton,  4  Eq.  40. 

Where  the  testator  directed  his  children,  who  were  his  Lapsed 

S  IQ/PG 

residuary  legatees,  to  bring  advances  into  hotchpot,  and 
a  share  given  to  one  of  the  children  was  revoked  and 
lapsed,  it  was  held  that  the  hotchpot  clause  applied  to  the 
lapsed  share,  and  that  the  son,  whose  share  was  revoked, 
could  not  claim  as  next  of  kin  without  bringing  advances 
into  hotchpot,  but  not  so  as  to  increase  the  widow's  share. 
Stewart  v.  Steivart,  15  Ch.  J).  539. 

In  the  case  of  direct  gifts  where  advances  made  by  the  interest  on 
testator  are  directed  to  be  deducted  from  a  legatee's  share, 
interest  at  4  per  cent,  on  such  advances  must  be  computed 
from  the  testator's  death.  Ancheives  v.  George,  3  Sim. 
393 ;  Hilton  v.  Hilton,  14  Eq.  468 ;  Field  v.  Seward,  5 
Ch.  D.  538 ;  see  Poole  v.  Poole,  7  Ch.  17. 

If  the  testator  directs  the  advances  to  be  deducted  with 
interest  at  5  per  cent.,  interest  at  that  rate  will  be  com- 
puted down  to  the  testator's  death  and  at  4  per  cent,  from 
that  date.     Stewart  v.  Stewart,  15  Ch.  D.  539. 

In  the  case  of  gifts  in  remainder  interest  must  be  com- 
puted from  the  death  of  the  tenant  for  life.  In  re  Pees; 
Pees  v.  George,  29  W.  R  301. 

Under  the  ordinary  hotchpot  clause  life  and  reversionary 
interests  must  be  brought  into  account.  Eales  v.  Drale, 
1  Ch.  D.  217. 

In  the  case  of  appointments  under  pov\'ers,  hotchpot 
clauses  will  not  be  implied. 
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SATISFACTION   AND    ADEMPTION. 


Share  in 
lieu  of 
claims. 


Appoint-         Thus,  an  appointment  in  favour  of  an   object  "  as  and 

and  for  her  f*^i'  her  share"  does  not  exclude  that  object  from  sharing 

share.         -^  ^^iQ  unappointed  part,  though  the  sum  left  unappointed 

is  such  as  would  give  all  the  objects  equal  shares.     Wilson 

V,  Piggott,  2  Yes.  jun.  351  ;   Wombicell  v,  Hanrott,  14  B. 

143;   Walmsley  v.  Vaughan,  1  De  G.  &  J.  114. 

And  it  seems  a  direction  that  the  appointed  share  is  in 
lieu  of  all  claims  and  demands  of  the  donee  to  or  for  her 
original  share  in  the  trust  fund  will  not  exclude  him  from 
the  unappointed  part.  Foster  v.  Cautley,  6  D.  M.  &  G.  55. 
On  the  other  hand,  an  appointment  to  one  object,  coupled 
with  a  declaration  that  the  donee  of  the  power  wishes  the 
fund  equally  divided,  may  amount  to  an  appointment  of 
the  rest  of  the  fund  to  the  other  objects.  Fortescue  v. 
Oregor,  5  Ves.  553. 

And  a  direction  for  accruer  which  can  only  have  a 
meaning  on  the  suj)position  that  the  fund  has  been 
appointed  in  favour  of  other  objects,  may  also  amount  to 
an  appointment.     Foster  v.  Cautley,  G  D.  M.  &  G.  55. 

In  the  case  of  a  deed,  if  the  appointee  is  a  party  and  a 
share  is  appointed  to  him  in  lieu  of  his  share  in  the  fund, 
the  appointee  cannot  share  in  the  unappointed  part. 
Clwne  V.  A'j:)john,  17  Ir.  Ch.  25  ;  ArmstTong  v.  Lynn, 
I.  R.  9  Eq.  186. 

Under  a  gift  to  several  jDersons  as  A.  shall  appoint  with 
a  gift  in  default  of  appointment  to  them  equally,  a  direc- 
tion to  bring  advances  into  hotchpot  applies  only  to  the 
unappointed  portion  of  the  fund.  Brocklehurst  v.  Flint, 
16  B.  100. 


GO  I 


CHAPTEPv  XLVIII. 

INTERESTS    UNDISPOSED    OF. 

Lapse. 

Portions  of  a  testator's  property  may  be  undisposed, 
either  because  the  disposition  attempted  by  him  has  failed, 
or  because  no  disposition  has  been  attempted. 

A  devise  or  legacy,  whether  it  be  of  a  debt  due  to  the  Doctrine 
testator  or  not,  lapses  by  the  death  of  the  devisee  or  °    *^^*^' 
legatee  before  the  testator,  or  even  before  the  date  of  the 
will.     Elliott  V.  Davenport,  1  P.  Wms.  83 ;  2  Vern.  581  ; 
Mayhank  v.  Brooks,  1  B.  C.  C.  8^. 

Confirmation  by  codicil  of  a  will  containing  a  legacy  to  Confirma- 
a   legatee,  her   executors  and   administrators,  where  the  codicil, 
legatee  has  died  since  the  date  of  the  will,  does  not  prevent 
a  lapse  or  give  the  legacy  to  the  executors  of  the  legatee. 
Hatcheson  v.  Hammond,  3  B.  C.  C.  127;  Mayhank  v. 
Brooks,  1  B.  C.  C.  83. 

Where  the  gift  is  to  several  named  persons  as  tenants  Gift  to 
in  common,  the  shares  of  any  who  die  before  the  testator  commoV^ 
lapse.     Page  v.  Page,  2  P.  Wms.  489 ;  Peat  v.  Chapman,  ^y  ^^^me. 
1  Ves.  sen.  542. 

Possibly,  if  one  of  the  named  persons  is  shown  on  the  Person 
face  of  the  will  to  be  dead  at  the  date  of  the  will,  the  date  of 
fund  would  be  divisible  among  the  others.       Clarke  v.  "^^^^^" 
Clemmans,  3G  L.  J.  Ch.  171. 

So  a  devise  bv  A.  to  the  uses  of  B.'s  will  can  only  take 
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Appoint- 
ment in 
excess  of 
fund. 


Gift  to 
debtor. 


Legacies 
to  creditors 
whose 
debts  are 
barred. 


effect  in  favour  of  those  who  survive  A.  Ciilsha  v.  Cheese, 
7  Ha.  245. 

The  doctrine  of  lapse  applies  to  a  power  of  appoint- 
ment exercised  by  will,  and  the  appointee  must  survive 
the  donee  of  the  power  in  order  to  take.  Duke  of  Marl- 
horough  v.  Lord  Godolpliin,  2  Yes.  sen.  61 ;  Free-land  v. 
Pearson,  L.  E.  3  Eq.  658 ;  In  re  Susannis  Trusts,  47 
L.  J.  Ch.  65. 

An  appointment  by  will  in  accordance  with  a  covenant 
is  subject  to  the  ordinary  rule  as  to  lapse.  Me  Broohnian  s 
Trust,  5  Ch.  182 ;  see  Jervis  v.  Wolferstan,  18  Eq.  18. 

If  a  testator  appoints  under  a  power  sums  exceeding 
the  amount  of  the  fund  and  one  of  the  appointees  pre- 
deceases him  the  other  appointees  are  entitled  to  the 
benefit  of  the  lapse.     Eales  v.  Brake,  1  Ch.  D.  217.. 

A  gift  to  a  debtor  of  his  debt,  though  the  debt  be  given 
to  him,  his  executors  and  administrators,  with  a  direction 
to  hand  over  the  securities  to  him,  is  in  effect  a  legacy, 
and  lapses  by  the  death  of  the  debtor  in  the  testator's 
lifetime.  It  is  immaterial  whether  the  debt  is  given  or 
forgiven.  Toplisv.  Baker,  2  Cox,  118;  Elliott  v.  Daven- 
IDort,  1  P.  Wms.  83;  2  Vern.  521;  Maitland  v.  Adair, 
3  Ves.  231 ;  Izon  v.  Butler,  2  Pr.  34. 

Possibly,  a  general  direction  to  hand  over  the  security  to 
be  cancelled  might  release  the  debt,  whether  the  debtor 
survives  the  testator  or  jiot.  Sihthorp  v.  Moxom,  3  Atk. 
580;  1  Ves.  sen.  49;  see  South  v.  Williams,  12  Sim.  566. 

With  -regard  to  legacies  to  creditors  of  the  testator  in 
discharge  of  debts  which  have  been  released  by  the  opera- 
tion of  the  bankruptcy  laws  or  by  lapse  of  time  : — 

1.  A  gift  to  the  official  assignee  in  bankruptcy  in  trust 
to  pay  debts  will  not  fail  as  regards  creditors  who  die  in 
the  testator's  lifetime,  though  the  debts  are  barred  by  the 
Statute  of  Limitations  as  well  as  discharged  by  a  certifi- 
cate in  bankruptcy.     In  re  Soiverhys  Trusts,  2  K.  &  J 
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C30;  7  D.  M.  &  G.  420  ;  Turner  v.  Martin,  5  W.  E.  277; 
3  Jiir.  N.  S.  397. 

2.  Nor  will  the  gift  of  a  sum  to  be  divided  among 
creditors,  though  the  debts  may  be  barred  by  the  Statute 
of  Limitations,  if  they  have  not  been  released  by  the 
creditors.  Williamson  v.  Kaylor,  3  Y.  &  C.  Ex.  208 ; 
PMllips  V.  Phillips,  3  Ha.  281. 

3.  On  the  other  hand,  if  the  gift  is  not  through  the 
medium  of  the  assignee  and  the  debts  have  been  released 
or  extinguished,  the  gift  is  mere  bounty,  and  will  fail  as 
regards  the  creditors  dying  in  the  testator's  lifetime  : 
Coppin  V.  Goppin,  2  P.  Wms.  295  ;  but  the  authority  of 
this  case  is  very  doubtful.  And  see  Golds  v.  Greenfield,  2 
Bm.  &  G.  476. 

A  declaration  that  a  legacy  shall  not  lapse  is  not  suffi-  Effect  of  a 
cient  to  prevent  lapse,  unless  it  is  clear  that  it  is  to  go  to  tion 
the  estate  of  the  legatee  in  the  event  of  his  death.    Fid-er-  fg''>'"^«fc 

o  lapse. 

iag  v.  Stamford,  3  Yes.  493 ;  Johnson  v.  Johnson,  4  B. 
318 ;  Underu'ood  v.  Wing,  4  D.  M.  &  G.  633  ;  see  Wilder  s 
Trusts,  27  B.  418. 

But  a  cfift  to  A.  and  his  executors  or  administrators 
with  a  direction  that  the  legacy  is  not  to  lapse  has  been 
held  sufficient.     Sihley  v.  Cool;  2  Atk.  572. 

On  the  other  hand,  in  the  case  of  a  gift  in  similar  terms, 
a  direction  that  the  legacy  was  to  vest  from  the  date  of 
the  will  was  held  insufficient  to  prevent  lapse.  Broume  v. 
Hope,  14  Eq.  343. 

The  interest  of  persons  taking  in  default  of  appointment  Interests 

of  persons 

does  not  fail  by  the   death  of  the  donee  of   the  power  to  take  in 
before  the  testator.     Hardvjick  v.  Thrustoii,  4  Euss.  380  ;  appoint" 
Edwards  v.  Saloivay,  2  Ph.  625 ;  Nicholls  v.  Hav'dand,  ™'5^^*- 
1  K.  &  J.  504 ;  Kellett  v.  Kellett,  I.  R.  5  Eci..  298. 

ISTor   do   the   interests   of  those   taking   in  remainder,  interests 
though  they  may  be  the  next  of  kin  of  the  tenant  for  ?^  remain- 
life,  unless  the  subsequent  limitations  are  only  a  settle-  ^^J  '^'^\  , 

■•■  "^  affectetl  l)y 
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lapse  of      ment  of  the  shares  to  which  the  legatees  actually  become 

interest      entitled.     Cases  supra,  and  Meyer  v.  Toivnshend,  3  B.  448  ; 

In  re  Siieahnan;  Unsiuorth  v.  Speakman,  4  Ch.  D.  G20  ; 

Stewart  v.  Jones,  3  De  G.  &  J.  532 ;  perhaps  Bal-er  v. 

Hanhury,  3  Euss.  340. 

Whether  a      It  is  clear  that  a  gift  to  A.  or  his  executors  for  the 

OThk"^"    "benefit  of  his  estate  after  a  hfe  interest,  or  where  the 

executors    payment  is  postponed,  will  fail  by  the  death  of  A.  before 

willlap.se.  ^^^  ^^^^^^^^.   Bone  V.  Cooh,  M'CleL  168;   13   Pr.    332; 

Corhyn  v.  French,  4  Ves.  418 ;  Tidwell  v.  Ariel,  3  Mad. 

403,  where  heirs  was  read  as  executors  and  administrators. 

Leach  v.  Leach,  35  B.  185. 

This  rule,  however,  does  not  apply  where  the  gift  is 
to  A.  or  his  heirs  after  a  life  interest,  where  heirs  means 
next  of  kin,  Avho  take  beneficially  and  not  as  mere  repre- 
sentatives.    In  re  Porters  Trusts,  4  K.  &  J.  188. 

But  it  would  seem  a  direct  gift  to  A.  or  his  executors, 
if  executors  is  construed  in  its  literal  sense,  would  not 
lapse  by  A.'s  death  before  the  testator.  See  Maxivell  v. 
Maxwell,  I.  K  2  Eq.  478;  see,  however,  ^spm«/Z  v.  Duck- 
worth, 35  B.  307;  and  ante,  pp.  280,  287. 
Charges  If  ^'^'^^^^  ^^  ^  S^^^  ^^  ^-  charged  with  a  sum  payable 

will  not      ^Q  -Q ^  QyQ  legacy  to  B.  does  not  lapse  by  the  death  of 
death  of     A.  before  the  testator.     Wigg  v.  Wigg,  1  Atk.  382  ;  Hills 
subjtcI'tT  V.  Wirley,  2  Atk.  605  ;  Oke  v.  Heath,  1  Ves.  sen.  134. 
the  charge.      -g^^^  ^^^  legacy  would  fail  if  the  gift  to  A.  is  adeemed  or 

revoked.     Cow2-)er  v.  Mantell,  22  B.  223. 
Effect  of         Now,  by  section  32  of  the  Wills  Act,  a  devise  of  an 
and'srof  estate  tail  will  not  lapse  if  there  are  at  the  death  of  the 
the  Wills    ^gstator  any  issue  inheritable  under  the  entail. 

Act  on  the  ''  ■         n         -i 

doctrine  of      And,  by  sectiou  33,  a  gift  of  real  or  personal  property  to 
^^^'^'         a  child,  or  other  issue  of  the  testator,  will  not  lapse  if  any 

issue  of  the  devisee  or  legatee  survive  the  testator. 

The  section  applies  to  a  gift  to  a  child  dead  at  the  date 

of  the  will.     Wisclcn  v.  Wisden,  2  Sm.  &  G.  396. 
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The  issue  surviving  the  testator  need  not  be  living  at 
the  death  of  the  devisee  or  legatee.  In  bonis  Parker, 
1  Sw.  &  Tr.  523. 

In  such  a  case  the  property  bequeathed  belongs  to 
the  legatee  as  if  he  had  survived  the  testator,  and  passes 
by  his  will.  Johnson  v.  Johnson,  3  Ha.  1.57;  In 
bonis  Parker,  1  Sw.  &  Tr.  523  ;  Be  Mason's  Will,  34 
B.  494. 

Property  preserved  from  lapse  by  this  section  is  not  Covenant 
within  a  covenant  to  settle  property  coming  to  the  legatee  *°  settle, 
during  coverture.     Pearce  v.  Graham,  11  W.  R.  415;  32 
L.  J.  Ch.  359. 

Section  33  applies  to  gifts  under  general  powers  of 
a]3pointment,  though  there  is  a  gift  over  in  default  of 
appointment.     Eccles  v.  Clieyne,  2  K.  &  J.  676. 

It  does  not  apply  to  special  powers,  nor  to  cases  where 
before  the  Act  there  would  have  been  no  lapse,  as,  for 
instance,  gifts  to  a  class.  Griffiths  v.  Gale,  12  Sim.  354 ; 
Freeland  v.  Pearson,  L.  R.  3  Eq.  658;  Olncy  v.  Bates,  3 
Dr.  319  ;  Broiune  v.  Hammond,  Johns.  210. 

These  sections  apply  to  the  interest  of  a  person  dying 
before  the  date  of  the  will,  but  after  the  Act  came  into 
operation,  but  not  to  a  person  dying  before  the  Act 
came  into  operation.  Winter  v.  Winter,  5  Ha.  306 ; 
Movxr  V.  Orr,  7  Ha.  473 ;  Wild  v.  Beynolds,  5  Notes  of 
Cases,  1. 

In  the  case  of  gifts  to  a  class  as  tenants  in  common.  Doctrine 
the   shares   of  members   of  the   class   dying   before   the  ?l  ^^^^^  ^"c 

^      o  the  case  ot 

testator  do  not  lapse  but  go  to  the  other  members  of  the  gi^^s  to  a 

class. 

class. 

A  direction  to  settle  the  share  to  which  any  member  of  Direction 
a  class  shall  become  entitled  will  not  have  the  effect  of  ^'^  ^^'^*^®" 
preventing  the  shares  of  members  dying  before  the  testator 
from  going  to  the  other  members.     Stewart  v.  Jones,  3 
De  G.  &  J.  532. 
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But  if  the  direction  be  simply  to  settle  the  share  of  any 
member  the  share  will  be  saved  from  lapse.  In  re  Sj^eak- 
man ;   Unsiuortli  v.  Speakmcm,  4  Ch.  D.  620. 

In  the  same  way  a  gift  to  the  children  of  A.  as  tenants 
in  common,  to  be  vested  at  twenty-one,  is  in  effect  a  gift 
to  the  children  who  attain  twenty-one.  Re  Golley's  Truts, 
L.  R.  1  Eq.  496. 

A  dh'ection  that  the  shares  of  any  members  of  the  class 

who  die  before  the  testator,  leaving  issue,  shall  not  lapse, 

will  not  have  the  effect  of  causing  the  shares  of  those  who 

die  before  the  testator  without  issue  to  lapse.     AspinQill 

v.  Duckworth,  85  B.  307. 

Gift  to  a         It  is  immaterial  that  the  class  may  be  so  determined  as 

cambleof  ^^  ^^  incapable  of  increase ;  as,  for  instance,  if  the  class  is 

increase,     ''my  nephew  and  nieces  living  at  the  time  of  my  husband's 

decease,"   as   tenants   in    common.     Dimond  v.   Bostock, 

10  Ch.  358 ;  Lee  v.  Pain,  4  Ha.  201,  250 ;  Leigh  v.  Leigh, 

17  B.  605. 

No  person       -^^^^  ^^  person  incapacitated  from  taking  at  the  death 

incapable    Qf  ^\^q  testator  is  looked  upon  as  a  member  of  the  class,  so 

testator's    that,  for  instance,  the  share   of  a   member  of  the  class 

takinc;  is  a  incapacitated  from  taking  because  he  witnessed  the  will, 

S^Te^^     goes  to  the  other  members.     Youvg  v.  Davies,  2  Dr.  fc 

class.         Sm.  167 ;  Fell  v.  Biddulph,  L.  11.  10  C.  P.  701 ;  hi  re 

Coleman  and  Jarrom,  4  Ch.  D.  165. 

Appoint-         This  doctrine  does  not  apply  to  cases  Avhere  property  is 

mentto      appointed  under  a  power  to  objects  and  non-objects.     In 

capable  of  such  cases  the  objects  of  the  power  only  take  the  shares 

they  would  have  taken  if  the  whole  appointment  had  been 

valid  and  the  rest  goes  as  in  default.     Harvey  v.  Stracey 

1  Dr.  137;  In  re  Farncomhe's  Trusts,  9  Ch.  D.  652. 

Revoca-  AVhen  there  is  a  gift  to  a  class  the  revocation  of  the 

siiare°of      o^^^  *°  °^^^  °^  *^®  members  of  the  class  does  not  cause  a 

member      lapse,  but  the  whole  goes  to  the  other  members  of  the 
of  the 

class.  class.     ShoAu  V.  MacMahon,  4  D.  &  War.  431. 
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And  a  gift  of  residue  to  several  persons  and  to  A.  if 
living-,  does  not  lapse  as  to  A.'s  share  if  he  is  dead. 
Be  Hornby,  7  W.  E.  729 ;  see  Sanders  v.  Ashford,  28 
B.  609. 

A  gift  of  aliquot  shares  to  several  named  persons  as  Gift  of 

.n.,  1  J     J.1,     aliquot 

tenants   m  common    is    not    a    giit  to   a  class,   and    tne  shares  to 
shares  of  any  dying  before  the  testator  lapse.     CrcssiveU  v.  "g^^^^^ 
Cheslyn,  2   Ed.  123;  Ramsay  v.  Shelmerdine,  L.  R.    1 
Eq.  129. 

Nor  is  a  gift  to  a  class  of  persons  "  before  mentioned," 
the  persons  having  been  previously  named,  a  gift  to  a  class. 
Re  Gibson,  2  J.  &  H.  656. 

A  gift  to  "  the  five  daughters  "  of  A.,  or  to  "  my  nine 
children,"  is  not  a  gift  to  a  class.  In  re  Smith's  Trusts,  9 
Ch.  D.  117 ;  In  re  Stansfidd,  15  Ch.  D.  84. 

A  fjift  to  "  mv  executors  herein-named  "  has  been  held  Whether  a 

-'ff  f 

a  gift  to  a  class,  the  gift  being  attached  to  the  office  and  named 
therefore  passing  wholly  to  those  who  survive  to  perform  executors 

r  o  J  -■■  IS  subject  , 

the  office.     Kniglit  v.  Goidd,  2  M.  &  K.  295.  to  lapse. 

But  this  is  not  the  case  if  the  gift,  though  the  donees 
happen  to  be  executors,  is  not  given  to  them  in  respect  of 
their  office.  Barher  v.  Barber,  3  M.  &  Cr.  688 ;  Hoare  v. 
Osborne,  12  W.  K  397. 

The  result  is  the  same  if  the  gift  is  to  a  class  the 
members  of  which  are  then  named.  Bain  v.  Lescher,  11 
Sim.  397. 

And  a  gift  to  my  wife's  brother  and  sister  and  my 
brothers  and  sister  equall}^,  when  the  testator  had  at  the 
date  of  the  will  three  brothers  and  one  sister,  was  held  a 
designatio  personarum,  and  the  shares  of  two  brothers 
who  died  before  the  testator  lapsed.  Havergal  v.  Harri- 
son, 7  B.  49. 

It  is  clear  that  a  gift  to  A.,  and  the  children  of  B.,  may  Gift  to  a 
in  efiect  be  a  gift  to  a  class,  if  the  testator  treats  the  named  in- 
legatees  as  a  class.     Re  Stanlwpes  Trust,  27  B.  201.'  '^'''''■^''^^- 
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And  a  direction  to  include  an  individual  in  the  class 
does  not  make  it  the  less  a  class,  as  in  a  gift  equally  to  all 
my  children,  including  W.  Shaiu  v.  MacMahon,  4  Dr.  & 
War.  431. 

On  the  other  hand,  a  gift  to  surviving  children  and  W., 
not  a  gift  to  a  class,  and  the  share  of  W.  will  lapse  by 
his  death  before  the  testator.  Drakeford  v.  Drakefonl, 
33  B.  43 ;  Ee  Chaplin  s  Will,  12  W.  R.  147 ;  Aspinall  v. 
Duckivorth,  35  B.  307  ;  In  re  Atter;  Wilson  v.  Attcr, 
44  L.  T.  N.  S.  240.     See  Clark  v.  Phillqjs,  17  Jur.  886. 

Eesulting  Trusts. 

Devise  When  an  estate  is  devised  subject  to  a  charge,  and  the 

a^charo-e*'  pu^pose  for  which  the  charge  is  created  fails,  the  charge 
whichfails.  sii^]^g  for  ^i^e  benefit  of  the  devisee.     A.-G.  v.  M'lhicr,  3 

Atk.  112;  Jackson  v.  Hurlock,  Amb.  487;   2  Ed.  263; 

King  v.  Benison,  1  Y.  &  B.  261 ;  Tucker^  v.  Kayess,  4  K. 

&  J.  339 ;  HeiMnstall  v.  .Gott,  2  J.  &  H.  449. 

Where  the  devise  is  clearly  subject  to  a  charge  it  makes 

no  difference  that  the  money  to  be  raised  by  the  charge  is 

given  to  purposes  such  as  a  charity,  which,  if  valid,  would 

in  all  events  give  it  away  from  the  devisee.     Baker  v. 

Hall,  12  Vcs.  497;  Cooke  v.  Stationers'  Comjiaiiy,  3  M.  & 

K.  262. 
Whether         But  where  there   is  no  express  charge  it  must  depend 
takesTX^  upon  the  general  intention  whether  the  particular  gift  is  a 
ject  to  a     charo:e,  or  whether  the  devisee  was  intended  to  take  only 

charge,  or  " 

only  what  what  remains  after  deducting  the  i3articular  gift. 

after  satis-      1.  Thus  if  the  lands  are  not  expressly  charged,  but  the 

dSe^^    devisee  is  directed  to  pay  a  certain  sum,  there  has  been 

Direction    held  to  be  a  resulting  trust.     Arnold  v.  Chapman,  1  Ves. 

cerS''     Sen.  108 ;  Bland  v.  WHkins,  cit.  1  B.  C.  C.  61. 

!".™"   .  2.  If  a   sum  is  directed  to  be   raised,  and   a  full  dis- 

Direction  ,  •         •  i 

to  raise  a    position  is  made  of  it,  for  instance  to  a  charity,  m  such 
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a  way  that  the   disposition,  if   valid,  must  in  all  events  fum  which 

"^  ^  '  '  18  disposed 

give  the  money  away  from  the  devisee  of  the  land,  who  is  of  in  all 
to  take  only  from  and  after  the  raising  the  money,  there 
is  a  resulting  trust  for  the  heir  upon  failure  of  the  pai'ti- 
cular  disposition.     Trcgomvell  v.  Sydenham,,  3  Dow.  104. 

But,  if  the  money  to  be  raised  is  given  for  purposes 
which,  though  valid,  may  not  take  effect,  the  mere  fact 
that  the  land  is  not  given  till  after  raising  the  money  will 
not  take  the  money  from  the  devisee  if  those  purposes 
fail.  In  re  Cooper's  Trusts,  23  L.  J.  Ch.  25;  4  D.  M.  & 
G.  757. 

And  where  land  was  devised  for  life  and  in  tail  after 
the  expiration  or  other  sooner  determination  of  a  term 
of  ninety-nine  years  limited  to  trustees,  of  wliich  no  trusts 
were  declared,  actual  enjoyment  by  the  devisee  being- 
intended,  the  devises  were  held  to  be  subject  to  the  term. 
Sidney  v.  Shelley,  19  Ves.  352. 

Where  a  testator  has  by  a  previous  instrument  a  power  Distinction 

J        1  1        ,     ,  1  •  ,  1  1  -111       between  a 

to  charge  real  estates  and  exercises  the  power  by  will,  the  charge 
above  rules  have  no  application.     In  such  a  case,  if  the  thTwiil 
disposition  made  by  the  will  fails,  the  charge  is  neverthe-  "-^^'^  ^y  ^ 

prior  in- 
less  raisable.     Simmons  v.  Pitt,  8  Ch.  978.  strument. 

Upon  the  same  principle,  where  there  is  a  devise  suhjeet  Devise 

^  .  .  suhjcct  to 

to  trusts,  the  devisee  takes  the  whole  if  those  trusts  fail,  and  upon 
whereas  a  devise  upon  trusts  which  fail  is  undisposed  of. 
Glarhe  v.  Hilton,  L.  R.  2  Eq.  810 ;  Fenton  v.  HavjJdns, 
9  W.  R.  300;  Briggs  v.  Penny,  8  Mac.  &  G.  546. 


ACCELEKATION. 

In  the  case  of  a  devise  to  a  person  for  life  with  remainder  Accelera- 
in  fee,  where  the  tenant  for  life  is  incapable  of  taking  or 
is  not  in  rerum  naturd,  the  remainder  is  valid  and  will 
be  accelerated.     Yearbook,  9  Henry  VI.  fo.  24  6. ;  Perkins, 
sec.  566,  567. 
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The  same  rule  applies  in  the  case  of  personalty.     Jidl  v, 
Jacobs,  3  Ch.  D.  703. 
Revocation      The  rule  applies  if  the  life  estate  is  revoked  by  the 

or  forfei-  --^  -^       _  _  _ 

ture.  testator  or  determined  by  a  forfeiture  clause.     Ldimson  v. 

Lainson,  18  B.  1 ;  5  D.  M.  &  G.  754  ;  Eavestaffy.  Austin, 
19  B.  591 ;  Crave7i  v.  Brady,  4  Eq.  209 ;  4  Ch.  290 ;  In 
re  Love;  Green  v.  Tribe,  47  L.  J.  Ch.  783. 

Powers  of       j^i  the  Same  way,  powers  of  sale  will  be  accelerated,  but 

sale  and 

powers  of    not  powers  to  charge.     Triiell  v.  Tysson,  21  B.  437. 

iTTi.  'tt, "'         There  is  no  distinction  as  regards  acceleration  between 

Whether  ° 

there  is       appointments   and    devises :    Graven   v.    Brady,   supra ; 

any  dis-  t      -n      ^  i   •  r  •  ^    •    ^      •  •  ^    • 

tinction  though  II  the  object  oi  an  appointment  which  is  void  is  to 
accelera-^  benefit  the  persons  who  would  take  in  default  of  appoint- 
tion  ment,  and  a  remainder  is  well  appointed,  the  remainder 

between  ^        '■ 

appoint-     will  not  be  accelerated.     Grozier  v.  Grazier,  3  D.  «Sz;  War. 

ments  and    „  ^ .-. 
devises.         oOo. 

Where  a  remainder  is  limited  after  a  contingent  interest, 

there  is  an  intestacy  until  it  is  ascertained  whether  the 

contingent  interest  will  take  effect  or  not.      Wade  Gery  v. 

HandJey,  1  Ch.  D.  G53  ;  3  Ch.  D.  374 ;  Andrew  v.  Andreiu, 

1  Ch.  D.  410 ;  see  Garrick  v.  Erringfon,  2  P.  Wms.  301 ; 

D'Eyncourt  v.  Gregory,  34  B.  36. 


Who  ake  entitled  to  Inteeests  undisposed  of. 

Interests  undisposed  of  in  realty  and  personalty  pass  to 
the  heir-at-law  or  next  of  kin,  as  the  case  may  be. 
Heir  or  Directions  excluding  the  heir-at-law  or  next  of  kin  fi-om 

excluded,  any  share  in  the  testator's  property  will,  as  a  general  rule, 
be  taken  to  have  been  inserted  only  for  the  purpose  of  the 
dispositions  made  by  the  will  and  will  not  exclude  the 
heir-at-law  or  next  of  kin  from  taking  jDroperty  undisposed 
of.  The  cases  on  this  subject  are,  however,  not  easy  to 
reconcile. 
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Thus,  where  the  testatrix  directed  her  real  and  personal 
estate  to  be  sold  and  declared  that  no  part  of  the  fund 
should  in  any  event  lapse  for  the  benefit  of  the  heir-at-law 
and  showed  an  intention  of  disposing  of  the  property  by  a 
codicil,  the  heir  was  held  entitled  to  the  proceeds  of  sale 
of  real  estate  not  disposed  of.     Fitch  v.  Weher,  6  Ha.  145. 

According  to  the  older  cases,  a  gift  to  the  testator's  G-ift  in  lira 

.  J  .         .  .  .  .         .  of  thirds. 

Widow,  ni  lieu  of  all  claims  upon  his  estate  or  in  lieu  of 
thirds,  does  not  deprive  her  of  a  share  in  property  un- 
disjDosed  of. 

This  has  been  so  held  where  a  complete  disposition  was  Complete 
attempted  to  be  made  by  the  testator.     Pichering  v.  Lord  attempted. 
Stamford,  2  Ves.  jun.  272,  581 ;  3  Ves.  332,  492. 

And  the  same  rule  has  been   applied  in   cases  where  Intestacy 

on  face  of 

there  was  on  the  face  of  the  will  an  intestacy.     Johnson  v.  will. 
Johnson,  4  B.  318;  Tavernor  v.  Grindley,  32  L.  T.  N.  S. 
424. 

Possibly,  if  the  words  of  exclusion  are  large  and  compre- 
hensive and  there  is  an  intestacy  on  the  face  of  the  will,  a 
gift  in  lieu  of  all  claims  and  demands  would  exclude  the 
widow  from  a  share  in  property  undisposed  of.  Lett  v. 
Randall,  3  Sm.  k  G.  83. 

Upon  similar  principles,  a  direction  that  one  of  the  next  Nextof  kin 
of  kin  shall  take  no  share  in  the  testator's  property  will 
not  prevent  him  from  taking  his  share  under  the  Statutes 
of  Distribution.  Johnson  v.  Johnson,  4  B.  318;  Sykes  v. 
Syl-es,  4  Eq.  200  ;  3  Ch.  301  ;  see  Ramsay  v.  Shelmerdine, 
1  Eq.  129 ;  Goidd  v.  Gould,  32  B.  391. 

A  limitation  to  the  next  of  kin  of  a  married  woman,  as 
if  she  had  died  unmarried,  will  not  exclude  the  husband's 
title  as  administrator  if  there  are  no  next  of  kin.  Hawkins 
V.  Hawkins,  7  Sim.  173. 

On  the  other  hand,  a  gift  to  a  child  of  "  ten  shillings  and  Gift  to 
no  more,"  has  been  held  to  bar  the  child's  right  as  next  certain 
of  kin  where  no  disposition  was  attempted  to  be  made  property 

R  R  2 
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and  no       by  the  wilJ.     Breton  v.  Vachell,  o  B.  P.  C.  51 ;    11  Vin. 
more.  ' 

Ab.  185. 

And  a  clause  excluding  some  of  the  next  of  kin  may  be 

so  framed  as  in  effect  to  amount  to  a  gift  to  the  others. 

Bund  V.  Green,  12  Ch.  D.  819. 

Escheat.  jf  ^he  testator  dies  without  an  heir,  lands  undisposed  of 

by  him  in  which  he  has  the  legal  estate  pass  by  escheat  to 
the  lord  of  whom  they  are  held,  if  he  can  be  ascertained, 
or  if  not  to  the  Crown.  Viscount  Doiune  v.  Morris,  3 
Ha.  394 ;  Rogers  v.  Maule,  1  Y.  &  C.  C.  4 ;  Thruxton  v. 
A.-G.,  1  Vern.  340;  Co.  Lit.  18,  h.;  May  y.  Street,  Cro. 
Eliz.  120. 

Equitable       If  the  estate  of  the  testator  is  equitable,  the  person  in 

estates  on 

failure  of  whom  the  legal  estate  is  vested,  whether  as  trustee  or 
mortgagee,  is  entitled  to  the  lands.  Burgess  v.  Wheate,  1 
Ed.  177;  A.-G.  v.  Sands,  2  Freem.  129;  Hardres,  488; 
Becde  v.  Symonds,  16  B.  40G. 

Thetrustee      ^he  trustee  is  beneficially  entitled,  though  the  land  may 

there  is  no  be  devised  on  trust  for  sale.    Walker  v. Denne,  2  Ves.  j  un.  1 70 ; 

^^''''  Taylor  v.  Haygarth,  14  Sim.  8  ;  Cox  v.  Parker,  22  B.  168. 

Where    lands    held    by   trustees   for   the   testator   are 

devised  to   other  trustees,  the   latter   are    entitled    upon 

failure  of  the  trusts  if  there  is  no  heir  of  the  testator. 

Onslow  V.  Wallis,  1  Mac.  &  G.  506. 

The  Crown      In  the  case  of  chattels  real  and  personal  the  Crown  and 

takes  in  .  •   i     i  n   •^ 

default  of   uot  the  trustee    is    entitled    on   failure    of  next    of  kin. 
k^*  "^       Gradock  v.  Oiven,  2  Sm.  &  G.  241 ;  Powell  v.  Merritt,  1  ih. 

381 ;  Read  v.  Stedman,  26  B.  495 ;  Johnstone  v.  Hamilton, 

11  Jur.  N.  S.  777. 
Estates  Estates  pur  autre  vie  descend  either  to  the  heir-at-law 

ptir  mitre 

He.  or  executor,  according  to  the  limitations  contained  in  the 

latest  instrument  affecting  the  estate.     Croker  v.  Brady, 

4  L.  E.  Ir.  653. 

Under  section  6  of  the  Wills  Act,  estates  ^;t(.r  a^Ure  vie, 

of  a  freehold  nature,  given  to  a  man  and  his  heirs,  pass,  if 
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undisposed  of,  to  the  heir  subject  to  debts.  If  there  is  no 
heir  they  pass  to  the  executor  as  part  of  the  personal 
estate,  whether  the  interest  is  legal  or  equitable.  Plunket 
V.  Reilly,  2  Jr.  Ch.  58.5 ;  Reynolds  v.  Wright,  25  B.  100 ; 
2  D.  F.  &  J.  590. 

If  there  is  no  special  occujiaut,  the  executor  is  entitled. 

An  estate  pur  autre  vie  limited  to  A.  and  his  heirs  and 
devised  by  A.  to  trustees  their  executors  and  administra- 
tors, on  trust  for  B.,  passes  on  B.'s  death  intestate  to  his 
executor.     Groker  v.  Brady,  4  L.  R  Ir.  653. 


Eesidue  undisposed  of. 


Since  Lord  St.  Leonards'  Act,  11  Geo.  4  and  1  W.  4,  Effect  of 

Lord  St. 
c.   40,  which  controls  the  wills  of  testators   dying  after  Leonards' 

Sept.  1,  1830,  the  executors  take  the  residue  undisposed 
of  for  the  benefit  of  the  next  of  kin,  unless  a  contrary  in- 
tention is  expressed  in  the  will,  parol  evidence  not  being 
admissible.  Jider  v.  Jider,  29  B.  34 ;  Love  v.  Gaze,  8  B. 
472. 

Such  contrary  intention  does  not  sufficiently  appear  by  Contrary 
the  mere  fact  that  the  testator  shows  that  he  conceived  within  the 
himself  to  have  disposed  of  the  residue.    Travers  v.  Travers,  ^^^' 
14  Eq.  275. 

But  if  the  testator  appoints  three  of  his  children  execu- 
tors without  expressly  giving  them  any  beneficial  interest 
and  gives  reasons  why  he  has  not  provided  by  his  will  for 
his  other  children,  the  executors  will  take  the  residue 
beneficially.     Harrison  v.  Harrison,  2  H.  &  M.  237. 

The  Act  ajDplies  only  where  the  executor  would  other-  The  Act 
wise  have  taken  the  undisposed  residue;  it  does  not  there-  pHes where 
fore  apply  where  there  is  an  express  devise  of  the  residue,  *"®  ^}^^ 

^^  -^  ^  '  cont.ams 

whether  on  trusts  which   do  not   exhaust    the  whole   or  no  gift  of 

the 

otherwise.     SaJtmarsh  v.  Barrett,  29  B.  474  ;  3  D.  F.  k  J.  residue. 
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Where 
there  are 
no  next  of 
kin  the  Act 
does  not 
apply. 


The  title  of 
executors 
in  cases 
under  the 
old  law. 


They  do 
not  take 
lapsed  or 
void 
legacies. 
Nor 
residue 
given  on 
trust. 


Executors 
not  en- 
titled to 
the  residue 
when  they 
are  treated 
as  trustees. 


270 ;  Neo  v.  Neo,  L.  R.  6  P.  C.  381 ;  ^¥ilUam8  v.  Avlde, 
L.  R  7  H.  L.  G06. 

If,  however,  there  are  no  next  of  kin,  Lord  St.  Leonards' 
Act  does  not  apply  and  the  executors  will  take  the  undis- 
posed residue,  unless  a  contrary  intention  is  indicated,  in 
which  case  it  will  go  to  the  Crown.  Middleton  v.  Spicer, 
1  B.  C.  C.  201 ;  Johnstone  v.  Hamilton,  11  Jur.  N.  S.  777 ; 
Taylor  v.  Hay  garth,  14  Sim.  8;  In  re  Knoiules ;  Roose  v. 
ChaJh,  28  W.  R.  975. 

It  becomes,  therefore,  necessary  to  consider  in  what 
cases  executors  would  have  been  held  excluded  from  the 
residue  undisposed  of  under  the  old  law. 

1.  They  take  only  such  residue  as  the  testator  did  not 
intend  to  dispose  of. 

a.  They  do  not  take  legacies  which  have  lapsed  or 
are  void.  Bennett  y.  Batchelor,  2  B.  C.  C.  28;  A.-G.  \. 
Tomhins,  Ambl.  216. 

h.  Nor  do  they  take  where  the  whole  is  expressly  given 
to  them  on  trusts  which  are  void :  Dacre  v.  Patrickson,  1 
Dr.  &  Sm.  182;  Johnston  v.  Hamilton,  11  Jur.  N.  S. 
777;  or  not  exhaustive:  Daivson  v.  Clark,  18  Ves.  247; 
Mapp  Y.  Elcock,  2  Ph.  793  ;  3  H.  L.  492  ;  or  not  declared. 
Milnes  v.  Slater,  8  Ves.  295  ;  Taylor  v.  Haygarth,  14  Sim. 
8 ;  Gradock  v.  Owen,  2  Sm.  &  G.  241 ;  Read  v.  Steadman, 
26  B.  495 ;  Vezey  v.  Jainson,  1  S.  &  St.  69 ;  Chester  v. 
Chester,  12  Eq.  444. 

The  fact,  however,  that  the  executors  are  made  trustees 
for  some  particular  and  limited  purpose  does  not  affect 
their  title  to  the  residue.  Batteley  v.  W indie,  2  B.  C.  C. 
31 ;  Griffiths  v.  Hamilton,  12  Ves.  299;  Pratt  v.  Sladden, 
14  Ves.  193. 

2.  And  even  when  the  property  is  not  given  to  the 
executors  upon  trust,  if  they  are  appointed  to  carry  out 
the  will,  or  are  treated  as  undertaking  a  duty  and  not 
receiving  a  benefit,  they  take  as  trustees.    Androvin  v. 


executor's  title  to  residue.  G15 

Poilhlanc,  3  Atk.  299  ;  Braddon  v.  Farrand,  4  Russ.  87  ; 
Giraud  v.  Hanhiinj,  3  Mer.  150  ;  Lord  North  v.  Pardon, 
2  Ves.  sen.  495. 

But  where  the  trust  is  only  inferential,  evidence  in 
favour  of  the  executors  will  be  admitted.  Gladding  v. 
Frt^jp,  5  Mad.  56. 

3.  And  a  presumption  asrainst  the   executor's  title  is  ^''■^es 

^  ^  °      .  .  .  where  the 

raised  if  the  testator  shows  an  intention  to  dispose  of  the  testator 

residue,  though  he  may  not  actually  do  so:  Bishop  o/ intended 

C'loyne  v.  Young,  2  Ves.  sen.  91;  North  v.  Purdon,  2*J^^,^P°J'^ 

Ves.  sen.  495 ;  Davers  v.  Deives,  3  P.  Wms.  40;  Mordauat  property 

V.  Hussey,  4  Ves.  117  ;  Mence  v.  Mence,  IS  Ves.  348 ;  or 

if  he  expresses  an  intention  to  dispose  of  part  only  of 

his  property  by  his  will :   Urquhart  v.  King,  7  Ves.  225  ; 

or   if  the   property  is    directed  to  go   according  to  law. 

Cranley  v.  Hale,  14  Ves.  307. 

In  such  cases  evidence  in  support  of  the  executor's  title 

is  admissible.     Bishop  of  Gloyne  v.  Young,  2  Ves.  sen.  91; 

Nourse  v.  Finch,  1  Ves.  jun.  344;  2  Ves.  jun.  78. 

4.  The  executor  takes  as  trustee  for  the  next  of  kin  : 

a.  If  there   is   a   legacy  to   a   sole   executor,  whether  A  legacy 

,  .  ^  .  .  .         to  a  sole 

general  or  specinc,  or  whether  m  possession  or  reversion,  executor 

or  whether  expressed  to  be  for  his  trouble  or  not,  or  ^iJJ^^^nto  a 
whether  for  life  or  not,  if  there  is  no  gift  of  the  remainder,  trustee. 
Nourse  v.  Finch,  1  Ves.  jun.  343;  2  Ves.  jun.  78; 
Southcot  V.  Watson,  3  Atk.  22G ;  Seley  v.  Wood,  10  Ves. 
71 ;  Oldman  v.  Slater,  3  Sim.  84  ;  Rachfield  v.  Careless, 
2  P.  Wms.  156 ;  King  v.  Dcnison,  1  V.  &  B.  260;  Zotich 
V.  Lambert,  4  Bro.  C.  C.  326  ;  Dick  v.  Lambert,  4  Ves. 
725. 

It  makes  no  difference  that  the  executrix  is  the  tes- 
tator's Avife  or  relation  or  that  legacies  are  given  to  the 
next  of  kin.  Randall  v.  Bookey,  2  Vern.  425 ;  DicJv  v. 
Lambert,  4  Ves.  725;  Farrington  v,  Knightley,  1  P.  Wms. 
543  ;  and  see  note,  ib. 
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If  the  legacy  is  given  in  general  words  parol  evidence 
is  admissible  in  support  of  the  executor's  title.  Glennell 
V.  Lewthiuaite,  2  Ves.  jun.  465,644;  Lcmgham  v.  Sanford, 
17  Ves.  435. 

But  not  if  it  is  given  to  him  expressly  for  his  truuble. 

Rachjield  v.  Careless,  2  P.  Wms.  158. 

What  It  seems  doubtful  whether   a  contingent   reversionary 

legacies        .  =>  'J 

will  not      interest  would  raise  a  presumption  against  the  executor's 

convert  an    ,  •,i  r  -n  r^    r.    -^     ^ 

executor     t"le.     Lyiin  V.  Beaver,  T.  &  R.  63. 

trustee.  ^  ^^gacy  to  an  executor's  wife  will  not  convert  him  into 

a  trustee  for  the  next  of  kin.     Wilson  v.  Ivat,  2  Ves.  sen. , 
166 ;  Fnter  v.  Bouquet,  21  B.  33. 

In  these  cases  the  presumption  against  the  executor's 
title  arises  from  the  difficulty  of  supposing  that  the  testator 
would  have  given  him  something  if  he  meant  him  to  have 
all.  Therefore,  if  the  express  legacy  can  be  accounted  for 
on  other  grounds,  no  j^resumption  arises.  If,  for  instance, 
the  legacy  is  an  exception  out  of  a  larger  gift :  Griffith  v. 
Rogers,  1  Eq.  Ab.  245,  pi.  8 ;  Jones  v.  Westcomh,  Prec. 
Ch.  316;  and  this  includes  the  case  of  a  gift  to  the 
executor  for  life,  if  there  is  a  gift  of  the  remainder :  Oran- 
ville  V.  Beaufort,  1  P.  Wms.  114;  or  if  the  legacy  is  to  an 
executrix,  a  married  woman,  for  her  separate  use.  JSfeiu- 
stead  V.  Johnson,  2  Atk.  45 ;  9  Mod.  242. 

Equal  5_  Equal  legacies  to  several  executors  will  also  raise  a 

legacies  to  .  . 

several       presumption  against  their  title  to  the  residue.     Ommaney 

executors.    ^   ^^^^/^g,,^  rp_  ^  ^    g^^ 

And  this  presumption,  it  seems,  is  not  rebutted  by  the 
fact  that  unequal  bounty  is  shown  them  as  regards  real 
estate.     MacMeston  v.  Broivn,  6  Ves.  52,  p.  64. 
Legacies         But  legacies  to  some  executors  and  not  to  others,  or 

to  some 

executors    Unequal  legacies  to  all,  raise  no  presumption  against  them, 
othera?    °  ^ii^ce  the  intention  may  be  to  favour  some  more  than 

others.     Griffiths   v.   Hamilton,    12   Ves.    299;    Pratt   v. 

Sladden,  14  Ves.  193;  Boivker  v.  Hunter,  1  B.  G.  C.  328; 
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Raiolings  v.  Jennings,  13  Ves.  39 ;  Dmvson  v.  Thome, 
3  Russ.  235;  In  re  Knowles ;  Roose  v.  Chalk,  28  W.  R. 
975. 

If,  however,  a  leffacv  be  given  to  one  of  several  executors  Legacy  to 
expressly  for  his  trouble  they  all  take  as  trustees.      White  several 
V.  Evans,  4  Ves.  21  ;  Milnes  v.  Slater,  8  Ves.  295.  for  his"'^ 

But  in  such  a  case  parol  evidence  to  support  their  title  trouble, 
would  be  admitted.     Williams  v.  Jones,  10  Ves.  77. 

5.  If  it  is  clear  that  the  executors  are  appointed  not  Executors 

.  IP  •  apiiointed 

from  personal  motives,  but  merely  Irom  convenience   or  for  par- 
because  they  occupy  a  particular  position,  they  take  as  j.^'^^^^^'^J^^^ 
trustees.     Urquhart  v.  King,  7  Ves.  224 ;  De  Mazay  v. 
Pybus,  4  Ves.  644 ;  Sadler  v.  Turner,  8  Ves.  616. 

Evidence  in  favour  of  next  of  kin  is  not  admissible, 
except  to  rebut  evidence  in  favour  of  the  executors.  White 
V.  Williams,  3  V.  &  B.  72. 
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CHAPTER   XLIX. 

ADMINISTRATION. 

The    Order    of    Assets. 

The  order  in  which  the  assets  of  a  testator  are  applied 
ill  administration  is  as  follows : — 
I.  General      I.  The  general  personal  estate.     Manning  v.  Spooner, 

personal  ^ 

estate.  3  VeS.  117. 

1.  And  as  to  this,  if  a  specific  fund   of  personalty  is 

charged,  it  is  primarily  liable  if  the  residue  is  disposed  of. 

Browne  v.  Groomhridge,  4  Mad.  495;  Choat  v.  Yeates,  1 

J.  &  W.  102  ;  Evans  v.  Evans,  17  Sim.  106 ;  Phillipps  v. 

Eastwood,  1  LI.  &  G.  294 ;   Webb  v.  De  Beauvoisin,  31  B. 

573  ;   Vernon  v.  Earl  Manners,  ib.  623. 

Hesidue  2.  If,  however,  the  residue  is  undisposed  of,  the  latter 

undisposed  .^  p^.j^^^^ily  liable.     Holford  v.  Wood,  4  Ves.  78;  Hewett  v. 

Snare,  1  De  G.  &  S.  333 ;  Newlegin  v.  Bell,  23  B.  380 ; 

Corbet  v.  Corbet,  I.  R.  8  Eq.  407. 

3.  And  generally  it  would  seem  that  where  there  is  no 

residuary  gift,  but  there  is  in  fact  a  residue  of  which  no 

disposition  has   been   attempted,  this  is  in  all  cases  the 

primary  fund  for  payment  of  debts.     Hoivse  v.  Chapman, 

4  Ves.  542;  Taijlor  v.  Mogg,  27  L.  J.  Ch.  816. 

Legacy  Legacies,  however,  even  if  given  in  lieu   of  a  share  of 

given  m      j.poirtue  the  sift  of  which  is  revoked,  and  thereby  becomes 

lieu  of  a  '  °  ■'  _ 

share  of      undisposed  of,  are  not  payable  out  of  the  share  undis- 
payable ''    posed  of,  but  out  of  the  general  estate.     SyJces  v.  Sykes, 
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4  Eq.  200  ;  3  Ch.  301;  see  Cresswell  v.  Gheslyn,  2  Ed.  123  ;  "^^^ofj^o 

3  B.  P.  C.  246 ;  see  1  Sw.  571,  n.  feZLi 

But  the  testator  may  direct  it  to  be  paid  out  of  the 

revoked  share  of  residue.     In  re  Wood's  Will,  29  B.  236 ; 

Walsh  V.  Walsh,  I.  R.  4  Eq.  396. 

A  specific  legacy  falling  into  the  residue  by  reason  of  Specific 

•  '111  -J       legacy- 

lapse  bears  its  rateable  proportion  with  the  other  residue,  lapsed. 

Scott  V.  Forristall,  10  W.  E.  37;  Morley  v.  Tumtall,  7  Eq. 

416,  n. 

5.  On   the  question  whether  a  lapsed  share  of  residue  Whether  a 
is  applicable  in  payment  of  debts  in  priority  to  a  share  share  of 
effectually  disposed  of :-  ^^^ 

a.  It  is   settled   that   if  there   is   a  general  charge  of  before  a 

share  well 

debts,  a  lapsed  share  only  contributes  rateably.     Eyre  v_  disposedof. 
Marsden,  4  M.  &  Cr.  231;  Burt  y.  Stitrt,   10  Ha.  415; 
Odclie  V.  Broiun,  4  De  Gr.  &  J.  179;  see  Elhorne  v.  Goode, 
14  Sim.  165;  Ralph  v.  Garrich,  5  Ch.  D.  984. 

h.  It  may  now  be  taken  to  be  settled  that  the  same  rule  No  charge 
applies  where  there  is  no  charge  of  debts.  Trethetuy  v. 
Helyar,  4  Ch.  D.  53;  Fenton  v.  Wills,  7  Ch.  D.  SS;Blann 
V.  Bell,  7  Ch.  D.  382  ;  overruling  so  far  as  contra  Goiuan  v. 
Broughton,  19  Eq.  77 ;  see  In  re  Jones;  Jones  v.  Caless, 
10  Ch.  D.  40. 

Upon  this  principle,  if  a  mixed  residue  of  pure  and  im- 
pure personalty  is  given  to  a  charity,  so  that  the  gift  fails 
as  regards  the  impure  personalty,  the  latter  will  not  be  the 
primary  fund  as  against  the  other  portion,  the  gift  uf 
which  takes  effect,  but  debts  will  be  payable  rateably  out 
of  both.  A.-G.  V.  Lord  Winchelsea,  3  B.  C.  0.  373;  S.  C. 
uom.  A.-G.  V.  Hurst,  2  Cox,  364 ;  Blann  v.  Bell,  7  Ch.  D. 
382. 

II.  Ileal  estate  devised  or  ordered  to  be  sold  for  payment  II.  Real 
of  debts,  Avhether  it  descends  to  the  heir  or  not.     West  v.  devised  for 
Lawday,  I.  B.  2  Eq.  517;  Phillips  v.  Parry,  22  B.  279;  P^JJ^f"*''* 
Stead  V.  Hardaker,  15  Eq.  174. 
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III.  Eeai  III.  Real  estate  not  charged  with  debts  which  descends, 
descended  because  no  disposition  has  been  attempted.  Davies  v. 
chLed  '-^'^PP'  1  S-  ^-  C-  '^^"^5  Harmood  v.  Oglander,  8  Yes.  125  ; 
with  debts.  Manning  v.  Spooner,  3  Ves.  117. 

IV.  Real  IV.  Real  estate  charged  with  payment  of  debts  and 
charged  devised  or  descended  rateably.  Wood  v.  Or  dish,  3  Sm. 
with'debts  ^  Q  j^2.5 :  Peacoc/v  v.  Peacock,  13  W.  R.  516 ;  34  L.  J.  Ch. 

and  '  ' 

devised  or  315  •  Ryves  V.  Rvves,  11  Eq.  539  ;  Stead  v.  Eardaker,  15 
■  Eq.   175 ;  £ar6er  v.  Wood,  4  Ch.  D.  885  ;  see,  however, 
Williams  v.  Ohitty,  3  Ves.  545. 

V.  General  V.  General  pecnniary  legacies  rateably.  Collins  v. 
legacies.      ^^^^-^^^    g   g^^_    ^^g.   _c,,,^f?,,?e    v.  Ducjda.le,   14   Eq.  234; 

Tomkins   v.  Colthurst,   1    Ch.  D.  G26;    Farquharson   v. 

i^oiye-/',  3  Ch.  D.  109 ;  see  Hensman  v.  Fryer,  3  Ch.  420. 
Whether         1.  As  between  general  legacies  the  further  question  may 
lapsed  _  .       -^    ^j^g^,g    -g   ^Q   residuary   gift,   whether    a   lapsed 

legacy  is  ^     a 

applicable   pecuniary  legacy  exonerates  those  that  take  effect: — 
those  a.  Where  all  the  legacies  are  subject  to  a  charge  of 

^^ejjtually  ^^^^^^^  ^  lapsed  pecuniary  legacy  only  contributes  rateably. 
Hovjse  V.  Chapman,  4  Ves.  542. 

h.  Where  there  is  no  charge  of  debts  possibly  on  the 
principle  of  Goiuan  v.  Broughton,  19  Eq.  77,  and  Scott 
V.  Cumberland,  18  Eq.  578,  a  lapsed  legacy  may  be 
primarily  applicable;  see,  however,  p.  619,  ante;  and  see 
In  re  Ham's  Trusts,  2  Sim.  N.  S.  106. 
What  are        2.  As  to  what  are  general  legacies  for  the  purpose  of 

general  ^     ,  , 

legacies  for  abatement  :— 

purposes  of      Legacy  duty  directed  to  be  paid  on  a  specific  legacy  is 
"  a   general  legacy  and  abates  with  the   general  legacies. 
Farrar  v.  St.  Catherines  Coll.,  16  Eq.  19;  see  Wilson  v. 
aieary,  17  Eq.  419. 

And  annuities  for  the  purpose  of  abatement  rank  with 

o-eneral  legacies.     Miller  v.  Huddlestone,  1  Mac.  &  G.  5]  3. 

Rent  A  rent  charge,  however,  or  annuity  issuing  out  of  the 

charges.      ^^^^^  ^^^^  priority  over  legacies  charged  upon  the  land  in 
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the  event  of  deficiency  of  the  personalty.     Creed  v.  Creed, 
llCl.  &F.  491. 

In  estimating  the   value    of  annuities   for   purposes  of  How  the 
abatement  their  value  is  to  be  taken  at  the  time  when  the  annuities 
estimate  is  made ;  thus  the   value  of  the  annuity  of  an  cakulated 
annuitant  who  is  dead,  is  the  sum  of  the  payments  v^^hich 
would  have  been  made  to  him  in  respect  of  it,  and  the 
value  of  a  reversionary  annuity  which  has  come  into  pos- 
session is  its  present  value  at  the  time  of  abatement,  plus 
any  arrears  due  upon  it.    Todd  v.  Bielby,  27  B.  353  ;  Potts 
V.  Smith,  8  Eq.  683. 

Where  legacies  and  annuities  are  charged  on  real  estate, 
powers  of  distress  and  entry  conferred  upon  the  annuitants 
do  not  give  the  annuities  priority  over  the  legatees. 
Roper  V.  Roper,  3  Ch.  D.  714. 

3.  Priority  of  general  legacies,  inter  se: — 

a.  As  between  general  legatees,  legacies  given  for  valu-  Legacies 
able  consideration,  as  for  debts  or  instead  of  dower,  have  able  con- 
priority.      Bloiver  v.  Morrett,  2  Ves.  sen.  420 ;  Heatk  v.  t^^^^'"'' 
Bendy,  1  Russ.  543;  Norcott  v.  Gordon,  14  Sim.  258;  Bell  pi'iority. 
V.   Bell,  G   Ir.  Eq.  239;   Davies  v.  Bush,  1    You.  341; 
Stahlschmidt  v.  Lett,  1  Sm.  &  G.  421. 

A  legacy,  however,  in  lieu  of  dower,  where  the  testator 
has  no  land  out  of  which  the  widow  is  dowable,  has  no 
priority.  Acey  v.  Sini2}son,  5  B.  35 ;  Roper  v.  Roper,  3 
Ch.  D.  714. 

A  legacy  to  an  executor  for  his  trouble  has  no  priority. 
Duncan  v.  Watts,  16  B.  204. 

A  legacy  to  the  testator's  wife  to  be  paid  immediately 
after  his  decease  has  recently  been  held  to  have  priority. 
In  re  Hardy;  Wells  v.  BarvAch,  50  L.  J,  Ch.  241 ;  see, 
however,  Bloiver  v.  Morret,  2  Ves.  sen.  420 ;  Roche  v. 
Harding,  7  Ir.  Ch.  338. 

h.  Legacies  payable  at  the  death  of  a  tenant  for  life  or  Time  of 
at  some  other  future  period,  do    not   abate  before  other  P^^"^*^"^ 
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priority 
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legacies.  Miller  v.  Huddlestone,  3  Mac.  &  G.  513 ;  Street 
V.  Street,  2  N.  R.  56  ;  KicJdsson  v.  CocMl,  3  D.  J.  &  S. 
G22. 

The  words  "  in  the  first  place,"  "  in  the  next  place,"  or 
the  word  "  afterwards,"  used  in  introducing  legacies,  create 
no  priority  between  them.  TJuvaites  v.  Forman,  1  Coll. 
409;  Beeston  v.  Booth,  4  Mad.  161 ;  Whitehouse  v.  Insole, 
7  L.  T.  ¥.  S.  400 ;  see  In  re  Hardy ;  Wells  v.  Barwid\  50 
L.  J.  Ch.  241. 

c.  But  legacies  given  on  the  supposition  that  there  will 
be  more  than  enough  to  pay  prior  legacies  abate  first. 
A.-G.  V.  Robins,  2  P.  Wms.  23;  Stammers  v.  RalUley,  12 
Sim.  42. 

And  a  direction  that  certain  legacies  given  for  life  are 
to  become  applicable  on  the  death  of  the  legatees  to  the 
payment  of  other  legacies  will  give  the  legatees  for  life 
priority.  Broivn  v.  Brown,  1  Kee.  275 ;  see  Hayncs  v. 
Haynes,  3  D.  M.  &  G.  590. 

And  where  real  estate  given,  subject  to  certain  annuities, 
is  made  applicable  in  aid  of  the  personalty  to  the  pay- 
ment of  legacies  subject  to  those  annuities,  the  annuities 
have  priority  over  the  legacies.  Earl  of  Portarlington  v. 
Damer,  4  D.  J.  &  S.  161 ;  see  Coore  v.  Todd,  7  D.  M.  &  G. 
520. 

And,  of  course,  when  a  particular  legacy  is  given  and 
the  residue  is  then  distributed  in  certain  sums,  the  par- 
ticular legacy  has  priority  over  all  the  others.  Gyett  v. 
Williams,  2  J.  &  H.  429;  see  In  re  Hardy;  Wells  v. 
Banvick,  50  L.  J.  Ch.  241. 

4.  Priority  between  general  and  residuary  legatees : — 

a.  As  a  general  rule  the  residuary  legatee  is  entitled  to 
nothing  till  all  the  particular  legacies  given  by  the  will  are 
satisfied  in  full. 

Thus,  a  gift  of  the  rest  of  a  specific  fund  after  payment 
of  debts  and  funeral  exjDenses,  where  legacies  have  been 
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given  as  well,  is  a  gift  of  the  residue  after  payment  of  the 
legacies  as  well  as  the  debts  and  funeral  expenses.  Foxen 
V.  Foxen,  3  N.  R  452 ;  13  W.  E.  38. 

In  the   same   way,  where   a  fund   is  set  apart  to  pay  Fund  set 

,  .  apart  to 

annnities  and  is  directed  upon  the  death  of  the  annuitants  pay  an- 
respectively  to  fall  into  the  residue,  if  the  fund  is  insuffi- 
cient to  pay  the  annuities,  the  residuary  legatee  is  entitled 
to  nothing  till  all  the  legacies  and  annuities  have  been 
paid  in  full.  Arnold  v.  Arnold,  2  M.  &  K.  374 ;  Ander- 
son V.  Anderson,  33  B.  223;  In  re  Tooftd's  Estate,  2  Ch. 
D.  628. 

b.  It  would  seem  that  a  direction  that  in  the  event  of  Direction 

/Y>    .  ,.  n      1        1  -    •      •  1  ^^^  abate- 

msumciency  of   assets  all  the   benehciaries   are  to  abate  ment. 
does  not  entitle  the  residuary  legatee  to  a  fund  which  is 
released  by  the  death  of  a  tenant  for  life.     In  re  Lyne's 
Estate;  Sands  v.  Lyne,  8  Eq.  482, 

On  the  other  hand,  if  annuities  are  directed  to  abate  in 
avour  of  legatees  or  vice  versa,  in  the  event  of  deficient 
assets  the  abatement  is  permanent  and  a  fund  falling  in 
is  not  applicable  to  increase  gifts  which  have  abated. 
Farmer  v.  Mills,  4  Russ.  86  ;  Hichens  v.  Hichens,  25 
W.  R.  249. 

c.  Upon  similar  jDrinciples,  where  assets  have  been  lost  Loss  of 
after  the  death  of  the  testator,  the  loss  falls  on  the  residuary  on  the 
legatee  in  the  first  instance.     Wilmot  v.  Jenkins,  1  B.  ^^^^  ^^^' 
401  ;  Baher  v.  Fanner,  L.  E.  3  Ch.  537.     Dyose  v.  Dyose, 

1  P.  Wms.  305,  is  overruled ;  see  Fonereaii  v.  Poyntz, 
1  B.  C.  C  478 ;  HuTnphreys  v.  Humphreys,  2  Cox,  186 ; 
Baker  v.  Farmer,  supra. 

On  the  other  hand,  if  the  legatees  assent  to  an  appro-  Assent  by 
priation  of  a  particular  sum  in  payment  of  their  legacies,  appropria- 
they  are  only  entitled  to  the   sum   so  appropriated  and  *^°"' 
must    abate    if    that    sum    proves    insufficient,    whether 
through  loss  of  assets  or  otherwise.     Ex  parte  Cliadvjin, 
3  Sw.  380, 
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Appropriii-      All  appropriation  in  satisfaction  of  a  legacy  in  order  to 

bind  a  legatee  must  be  in  the  3  per  cents.     Prendergast 

V.  Prcndergasf,  3  H.  L.  195  ;  Stcivarf  v.  Sandcrsoii,  10 

Eq.  26. 

VI.  Ee.al         YI.  Real    estate    devised,  not  charged   Avith   ilebts,  in- 

de\^istdnot  ^-'l^ding  residuary  real  estate  and   specifically  bequeathed 

StWebts  pt^i'S^ii'^J^  estate  rateably.     Hcusman  v.  Fnjcr,  3  Ch.  420 

.iiiJspecitic  (gee  Lancejield  v.  Igguhlen,  10  Ch.  136);  Jackson  v.  Pease, 

"'  ^''  19  Eq.  96. 

L.apsed  It  seems  to  be  the  better  opinion  that  real  estate  devised 

^''        not  charged  with  debts  but  descending  by  reason  of  lapse 

is  applicable  in  the  same  order.     Blann  v.  BcU,  47  L.  J. 

Ch.  120  ;  7  Ch.  D.  382;  Lnck-cyaft  v.  Pridham,  48  L.  J. 

Ch.  636.    Scott  v.  Cumberland,  18  Eq.  578,  would  probably 

not  be  followed  ;  see  Astlcy  v.  M'lcldcthivalt,  15  Ch.  D.  59, 

66 ;  Trefhewy  v.  Helyar,  4  Ch.  D.  53 ;  Row  v.  Ron\  7  Eq.  414. 

Devise  In  the  case  of  land  de^'ised  subject  to  a  rent-charge  or 

rent-  annuity,  the    rent-charge    and   the    land    abate   rateably. 

charge.       ^^^^^  ^:  ^^^^.^^  ^  p  ^y^^^^  ^qo  .  j^^./.^.^H  V.  Hamilton,  9  Ir. 

Eq.  430;  see  i^ailrs  v.  Boidton,  29  B.  41. 
Yil.  Pro-       YII.  Property  appointed  by  the  will  under  a  power  of 
pointedl''    appointing,   whether   by  deed    or   will  or  by  will   only. 

Fleming  v.  Buchanan,  3  D.  M.  &  G.  976;  Hauihoni  v. 

Shedden,  3  Sm.  &  G.  305;  Petre  v.  Petre,  U  B.  197; 

Williams  v.  Lomas,  16  B.  1. 

Property  appointed  by  a  married  woman  under  a  power 

of  appointing  by  deed  or  will  or  by  will  only,  is  applicable 

in  the  same  order.    London  Chartered  Bank  of  Australia 

V.  Lemprihre,  L.  E.  4  P.  C.  572 ;  Mayd  v.  Field,  3  Ch.  D. 

587;  In  re  Harvey's  Estate ;   Godfrey  v.  Harden,  13  Ch. 

D.  216. 
VIII, Land       VIII.  Land  ill  a  foreign  country  is  governed  by  the  lex 
by^the"^*^  loci  rei  sitce  and  is  only  liable  to  such  debts  as  would  be 
''''"■  cast  upon  it  by  the  law  of  that  country.     Harrison  v. 

Harrison,  8  Ch.  342. 
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Costs  of  Administration. 


The  costs   of  an  administration  action  are  not  debts  Costs  of 

.,.,  .  f.  ,  PIT  cy±    •  adiiiinis- 

witbin   the  meaning  of  a  charge  or  debts,     iatrinr/er  v.  tration  not 
Havper,  26  B.  .585,  '^'^^*'' 

The  order  of  assets  for  payment  of  such  costs  is  not  in 
all  respects  the  same  as  that  for  payment  of  debts. 

If  a  particular  fund  is  appointed  they  are  payable  out 
of  that. 

It  is  now  settled  that  a  direction  to  pay  testamentary  Testa- 
expenses  includes  the  costs  of  an  administration  action,  expenses 
Morrell  v.  Fisher,  4  De  G.  &  Sm.  422;  Miles  v.  Harrison,  j^^^f^f^^j 
9  Ch.  316;  Harloe  v.  Harloe,  20  Eq.  471;  Penny  v.  Penny,  action. 
11  Ch.  D.  440. 

The  term  executorship  expenses  has  the  same  meaning.  Executor- 
Sharp  V.  Lush,  10  Ch.  D.  468.  expenses. 

Costs  of  an  administration  suit  have  been  held  to  be  Funeral 
included  under  "  funeral  and  other  expenses  "  and  "  legal  expenaos. 
expenses."     Webb  v.  De  Beauvoisin,  31  B.  .573 ;  Coventry 
V.  Coventry,  2  Dr.  &  Sm.  470. 

But  the  words  "  debts  and  costs  of  proving  the  will "  do 
not  include  costs  of  a  suit.  Stringer  v.  Harper,  26  B. 
585 ;  see  Alsop  v.  Bell,  24  B.  451. 

Brovjne  v.  Groomhridge,  4  Mad.  495,  and  Gilbertson  v.  Costs  of 
Gilbertson,  34  B.  354,  where  the  costs  of  a  special  case  c^^e!* 
were  held  not  included  in  testamentary  expenses,  and  In 
re  Biel's  Estate,  16  E(j.  577,  may  be  considered  overruled. 

A  fund  charged  with  payment  of  testamentary  expenses 
need  not  be  retained  by  the  executors  for  more  than  a 
year  if  no  action  is  apprehended.  In  re  Cope's  Trusts,  36 
L.  T.  N.  S.  437. 

If  no  particular  fund  is  appointed  by  tlie  testator,  costs  Personal 
of  administration  are  payable  out  of  the  personal  estate,  liai.ie  for 

s  s         """''• 


626  ADMINISTRATION. 

Ripley  v.  Moysey,  1  Kee.  578 ;  Pichford  v.  Brown,  2  K.  & 

J.  426 ;  Jackson  v.  Pease,  19  Eq.  96. 
What  The  costs  of  administration  include  the  costs  of  getting 

included.     ^^  ^i^J  P^^'t  of  the  personal  estate  which  is  in  a  foreign 

country  and  the  payment  of  all  duties  necessary  for  that 

purpose.     Peter  v.  Stirling,  10  Ch.  D.  279. 

The  costs  of  deciding  any  question  of  construction  upon 

the  Avill,  though  it  arises   only  with  regard   to   a  single 

legacy  or   a   settled    share,  are   payable   out   of  residue. 

Boulton  V.  Beard,  3  D.  M.  &  G.  608. 
Costs  of  And    in    the  same   way  the   costs  of  ascertaining  the 

ino-  classes,  persons  or  classes  of  persons  entitled  to  gifts  general  or 

residuary  under  the  will  are  costs  of  administration.     In 

re  Reeve's  Trusts,  4  Ch.  D.  841. 
Title  to  The  costs  of  ascertaining  the  persons  entitled  to  a  lapsed 

share  of      share  of  residue  must  be  borne  by  that  share.     Chatteris 
residue.       ^^  Young,  Beames  on  Costs,  390 ;  Skrymsher  v.  Norihcote, 

1  Sw.  566. 

Mixed  Wliere  the  residue  is  composed  of  the  proceeds  of  sale  of 

bears  costs  realty  directed  to  be  converted  and  of  personalty,  given 
rateably.  together  as  a  mixed  fund,  costs  of  administration  are  pay- 
able out  of  the  mixed  fund  rateably,  and  a  lapsed  share 
will  not  be  applied  before  shares  well  disposed  of.  This  is 
the  case  though  the  personalty  may  not  be  exonerated  for 
the  purpose  of  paying  debts.  Luckcraft  v.  Pridham,  48 
L.  J.  Ch.  636. 
Unap-  In  the  case  of  a  fund  subject  to  a  power  the  costs  of 

ftmdnot     administration  will  be  borne  rateably  by  appointed  and 
first  liable,  unappointed   shares.     Warren   v.    Postlethwaite,   2    Coll. 
108,  116 ;  Trollope  v.   Routledge,  1  De  G.  &  Sm.  662  ; 
Moore  v.  Dixon,  15  Ch.  D.  566. 
Devised  It  seems  that  devised  and   lapsed   estates   bear  costs 

SlteT^*^  rateably.     Maddison  v.  Pye,  32  B.  658 ;  Bagot  v.  Legge, 

2  Dr.  &  Sm.  259  ;  see,  however,  Scott  v.  Cumberland,  18 
Eq.  578,  and  cases  cited  ante,  p.  624. 
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The  heir  cannot  be  made  liable  to  pay  the  probate  duty.  Probate 
Shepkeard  v.  Beetham,  6  Ch.  D.  597.  '^'^^^' 

Costs  of  administration  have  precedence  over  any  other 
costs  directed  to  be  paid  out  of  the  estate ;  for  instance, 
costs  of  a  suit  in  the  Probate  Division.  In  re  Mayheiv ; 
Rmvles  v.  Mayhew,  5  Ch.  D.  59G. 


Marshalling. 

I.  General  rules. 

Where  a  fund  has  been  applied  out  of  its  proper  order  A  fund 
in   the   administration  of  assets,   the  persons  who  would  oHtrorder 
have  been  entitled  to  the  fund  may  claim  for  the  amount  |^  entitled 

•^  to  be  re- 

so  applied    against  the  fund,  which  ought  to  have  been  couped. 
applied  in  priority  to  their  own.     See  Tombs  v.  Roch,  2 
Coll.  490 ;  In  re  Moiver's  Trusts,  8  Eq.  110. 

Thus,  legatees  may  stand  against  descended  realty  or  Marshal- 
against  realty  charged  with  debts,  if  the  personalty  has  tweenlecra- 
been  exhausted  in  payment  of  debts.     Foster  v.  CooJx'  3  *ees  and 

^    •'  the  heir  or 

B.    C.   C.    347;  Paterson  v.  Scott,   1   D.  M.  &  G.  531 ;  devisees 

ditirf^GQ, 

Richard  v.  Barrett,  3  K.  &  J.  289.  with'debts. 

So,  too,  a  general  pecuniary  legatee  is  entitled  to  stand  Between 
against  the  mortgaged  land  in  the  place  of  a  mortgagee  anddevisee 
who  has  exhausted  the  personal  estate  in  payment  of  the  ^^  ^^^ort- 

^  '■    ^  gaged 

mortgage.     Forrester  v.  Leigh,  Amb.  172  ;   Wythe  v.  Hen-  lands. 
niker,  2  M.  &  K.   635;  Binns  v.  Nichols,  L.  K  2  Eq. 
256. 

Pecuniary  legatees   are,  however,  not  entitled  to  have  Between 

1  1     n     1  •  •  ^  1       •  1  legatees 

the    assets    marshalled   against  residuary  devisees,  where  and 
the  land  is  not  charged  with  debts.     Hensman  v.  Fryer,  ^eviseesf 
3  Ch.  420 ;   Collins  v.  Lends,  8  Eq.  708  ;  Dugdale  v.  Dug- 
dale,  14  Eq.  234. 

Upon  similar  principles  it  has  been  held  that  legatees  Between 
are  entitled  to  stand  in  the  place  of  the  vendor  against  an  anddevisee 
estate  purchased  by  the  testator  and  paid  for  after  his  lig^-'fo*  tj^e 

s  s  2 
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purchase  death  out  of  the  general  personal  estate.  This  is  clear 
where  the  estate  has  descended.  SiJroule  v.  Prior,  8  Sim. 
189. 

And  it  has  been  so  held  where  the  estate  is  devised. 

Birds  V.  Ashey,  24  B.  618 ;  Lord  Lilford  v.  Poivys  Keck, 

L.  R  1  Eq.  347.     Wythe  v.  Henniker,  2  M.  &  K.  635,  is 

contra;  see  Barmvell  v.  Tremonger,  1  Dr.  &  S.  255. 

Between         So,  too,  the    principle  of  marshalling  applies  between 

wfth  aiid     legatees,  some  of  whose  legacies  are  charged  upon  realty 

without  a    and  others  not.     Raiihii  v.  Roberts,  Ambl.  127;  2  Coll.  512; 

charge  on  "^ 

realty.  Dick.  104. 

But  this  is  not  the  case  if  the  claim  against  one  of  the 
funds  fails ;  if,  for  instance,  where  the  legacy  is  charged  on 
land,  the  legatee  dies  before  the  time  of  payment.  Proiuse 
V.  Abingdon,  1  Atk.  482 ;  Pearce  v.  Loman,  3  Ves.  135. 

Of  course  persons  whose  fund  has  been  applied  in  its 
proper  order  have  no  right  to  stand  in  the  place  of  a 
creditor  against  a  fund  not  applicable  till  after  their  own. 
Douglas  v.  Coohsey,  I.  R.  2  Eq.  311. 

II.  Marshalling  in  the  case  of  charities  : 
Assets  not       When  pure  and  impure  personalty  is  given  to  charity, 
hlflwur o*f  ^^^®  Court  will  not  marshal  the  assets  so  as  to  cast  the 
charities,     debts  on  the  impure  personalty,  unless  an  intention  can 
be  gathered  from  the  will  that  the  assets  are  to  be  mar- 
shalled.    Gaskin  v.   Rogers,   L.  R.  2  Eq.  284;   Wigg  v. 
Mcholl,  14  Eq.  92. 

In  the  absence  of  such  an  intention  the  charitable  lega- 
cies will  abate  in  the  proportion  of  the  pure  to  the  impure 
personalty,  the  value  being  taken  as  at  the  time  of  the 
testator's  death.      Calvert  v.  Armitage,  2  N.  R.  60  ;  Luck- 
craft  V.  Pridham,  48  L.  J.  Ch.  636,  639. 
Direction        A  direction  that  the  charities  are  to  be  paid  out  of  pure 
tie^  are^to  personalty  will  give  them  priority  over  other  legatees  as 
be  paid  out  regards    the   pure    personalty,   but   will    not   release    the 
personalty,  pure  personalty  from  bearing  its  proportion  of  the  debts. 
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Robinson  v.  Geldard,  3  De  G.  &  Sm.  499 ;  3  Mac.  &  G. 
735 ;  Tempest  v.  Tempest,  2  K.  &  J.  635  ;  7  D.  M.  &  G. 

470 ;  Beaumont  v.  Ollveim,  6  Eq.  534  ;  4  Ch.  309  ;  Leiuis 

V.  BoetefeuT,  38  L.  T.  N".  S.  93 ;  see,  however,  Nicklsson  v. 

Cockill,  3  D.  J.  &  S.  622. 

But  a  gift  of  residue  to  charity  with  a  direction  that  the  Direction 

residue  so  given  is  to  consist  of  pure  personalty,  following  ^^^^  ^j^^g^ 

a  provision  for  payment  of  debts  out  of  realty  and  out  of  *"  .^^'''^"'^^ 
^  -J^  ./  -^  IS  to  con- 

residuary  personalty  only  so  far  as  the  realty  will  not  ex-  sist  of  pm-e 

.  personalty. 

tend,  throws  the  debts  on  the  impure  personalty  m  default 
of  realty.     Wills  v.  Bourne,  16  Eq.  487. 

The  same  is  the  effect  of  a  direction  to  reserve  the  pure 
personalty  for  charities.     Miles  v.  Harrison,  9  Ch.  316. 

A  gift  to  a  charity  of  such  part  of  the  testator's  personal  Personalty 
estate  as  he  can  so  bequeath  is  specific  and  throws  the  cifically!^" 
debts  on  assets  applicable  in  priority  to  specific  legacies, 
Shepheard  v.  Beetham,  6  Ch.  D.  597. 

If  the  testator  exonerates  the  pure  personalty  from  debts 
it  must  nevertheless  bear  its  share  of  the  costs  of  ad- 
ministration if  they  are  not  provided  for.  In  re  Fitz- 
gerald ;  Adolph  V.  Dolman,  26  W.  R.  53. 

Charge  of  Debts. 

I.  What  debts  it  includes  : 

A  direction  to  pay  debts  includes  all  the  legal  debts  of  Charge 

,..  I'll!  Ill  1*^^  debts 

the  testator  subsistmg  at  his  death,  but  not  debts  barred  includes 
by  statute.     Burhe  v.  Jones,  2  V.  &  B.  275 ;  Ilaxivell  v.  J^t-^g^t" 
Maxwell,  L.  R.  4  H.  L.  506 ;  see  Haivkins  v.  Hawldns,  13  the  death. 
Ch.  D.  470. 

A  trust  for  payment   of    debts    will  not   prevent    the  Trust  to 

A    r^^     0     T^    P^'^'Y  debts 

statute  from  continuing  to  run.     hcott  v.  Jones,  4  Ci.  &  i^ . 
382. 

Possibly,  a  direction  to  pay  specific  debts  barred  by 
statute  would  revive  them.     See  Clinton  v.  Bropjhy,  10 
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Damages 
accrued 
after  the 
death. 


Debts  due 
at  a  parti- 
cular time. 


Direction 
to  pay 
debts  of 
another. 


Direr'tion 
to  deduct 
debts  due 
from  a 
legatee. 


Charge  of 
debts  and 
legacies 
extends  to 
specific 
devisees. 


Ir.  Eq.  189;  In  re  Bermingham,  I.  R.  4  Eq.  187;  In  re 
Warnoch's  Estate,  I.  R  11  Eq.  212. 

A  charge  of  debts  will  include  damages  accrued  after 
the  testator's  death  on  an  equitable  liability  to  indemnify 
and  damages  recovered  in  respect  of  a  covenant  broken 
after  the  testator's  death,  Willson  v.  Leonard,  3  B.  373 ; 
Morse  v.  Tucker,  5  Ha.  79. 

And  though  there  may  be  words  limiting  the  debts  to  a 
particular  class  of  debts,  such  as  debts  due  at  a  particular 
period  of  the  testator's  life,  the  Court  will  lean  to  the  wider 
construction,  so  as  to  include  all  the  debts.  Bridgman  v. 
Dove,  2  Atk.  201 ;  Dormay  v.  Borradaile,  10  B.  263 ; 
Bermingham  v.  Burhe,  2  J.  &  Lat.  699. 

A  direction  to  pay  the  debts  of  another  person  includes 
the  debts  subsisting  at  his  death,  but  not  debts  barred  by 
statute.  O'Connor  v.  Haslam,.  5  H.  L.  170 ;  see,  too, 
Ma;)iin  v.  Smith,  8  L.  K  Ir.  417 ;  5  il.  266. 

But  a  direction  to  deduct  from  the  share  of  a  legatee 
the  debts  due  from  him  to  other  legatees  will  include 
debts  barred  by  statute,  where  the  testator's  intention 
is,  that  the  debts  in  question  should  be  treated  as  if 
they  were  advances  made  by  himself.  Poole  v.  Poole, 
7  Ch.  17. 

So  where  a  share  of  residue  is  given  to  a  person  and  a 
debt  due  from  him  is  directed  to  be  deducted,  the  whole 
debt  and  not  merely  what  can  legally  be  recovered  is  to 
be  deducted.     Mattheivs  v.  Kehle,  4  Eq.  467 ;  3  Ch.  691. 

II.  Upon  what  property  a  charge  of  debts  and  legacies 
attaches : 

A  charge  of  debts  and  legacies  on  all  the  property  of  the 
testator  charges  them  on  specifically  devised  real  estate. 
Maskell  v.  Farrington,  8  D.  J.  &  S.  838;  Mannox  v. 
Greener,  14  Eq.  456 ;  see  Earl  of  Portarlington  v.  Darner, 
4  D.  J.  &  S.  161. 

A  charge  of  debts  and  legacies  by  the  will  would  not 
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affect  lands  specifically  devised  by  a  codicil.      Qua  in  v. 
Harvey,  5  L.  R.  Ir.  622 ;  Wheeler  v.  Claydon,  16  B.  169. 

A  fifeneral  charo-e  of  lefjacies  merely  will  not  bo  extended  Charge  of 

^  .  .  .  legacies 

to  lands  specifically  devised,  but  will  be  confined  to  re-  only  is  con- 
siduary  lands.     Spong  v.  Spong,  1  Y.  &  J.  300 :  3  Bl.  N.  residuary 
S.  84;   1  D.  &  CI.  365  ;  Conron  v.  Conron,  7  H.  L.  lG8;i^"i^^«- 
Campbell  v.  AFConaghy,  I.  R.  6  Eq.  20. 

It  seems  indifferent  whether  the  lands  specifically  given 
are  expressly  subject  to  certain  other  charges  or  not.     lb. 

III.  How  a  charge  of  debts  is  created  : 

It  seems  a  gift  of  a  rent-charge  without  more  would  Devise  of 

a  rent- 
effect    a   charge    on   all    the   testator's  lands.     Ex  parte  charge. 

McDoiuall,  5  Jur.  N.  S.  553. 

A  charg-e  of  debts  upon  realty  "in  case  the  personal  Charge  on 

.  .  .  ,  .     .        ^        realty  in 

estate  should  be  insufiicient  for  their  payment "  is  in  effect  case  the 
a  general  charge  of  debts,  as  the  additional  words  only  ex-  shoukrbe^ 
press  what  would  be  implied  without  them.     Greetham  v.  i^suffi- 

^  ^  cient. 

Colton,  34  B.  615. 

The  time  for  ascertaining  whether   the    personalty  is  When 

sufficiency 

sufiicient  is  the  death  of  the  testator.  If  the  personal  ascer- 
estate  becomes  insufficient  through  the  fault  of  the  execu- 
tors, the  charge  will  not  take  effect  unless  the  defaulting 
executors  are  also  devisees  of  the  land.  Humble  v. 
Humble,  2  Jur.  696 ;  Howard  v.  Chaffers,  2  Dr.  &  Sm. 
236 ;  Richardson  v.  Morton,  13  Eq.  123. 

1.  General  direction  to  pay  debts  : 

It  is  now  clearly  settled  that  a  general  direction  to  pay  General  di- 
debts  charges  them  upon  real  estate  devised  by  the  will,  pay  debts 
Clifford  V.  Leiuis,  6  Mad.  33  ;  Ball  v.  Harris,  8  Sim.  485 ;  Jg^i'^^f 
4  M.  &  Cr.  264 ;  8haiv  v.  Borrer,  1  Kee.  559  ;  Harding  v. 
Grady,  1  D.  &  War.  430 ;  Elliot  v.  Montgomery,  I.  R.  7 
Eq.  214. 

Whether  real  estate  would  be  charged  by  such  a  direc-  whether 
tion  where  the  will  only  attempts  to  dispose  of  personalty  to'^(}e"scend 
seems    doubtful.     The   remarks    of  Sir   R.   P.   Arden,  in  ^^'"l^l  be 

charged. 
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ShaUcross  v.  Finden,  8  Ves.  739,  probably  only  contem- 
plate a  case  of  lapse. 
Subse-  A  subsequent  express  charge  of  particular  debts  upon 

quent 

express  Certain  estates  or  upon  all  the  real  estate,  will  not  over- 
certain°  ^^^®  ^^^®  general  direction.  Taylor  v.  Taylor,  6  Sim.  246  ; 
debts  on     Forster  v.  Thompson,  4  D.  &  War.  303.     Douce  v.  Ladii 

particular  ^  _  ^ 

estates.       Torrington,  2  M.  &  K.  600,  is  overruled. 
Subse-  Nor  will  a  subsequent  express  charge  of  all  the  debts 

chartfe  of  upon  the  persoiialty.  Price  v.  North,  1  Ph.  85  ;  Graves 
all  debts  on  ^  Q^^avcs,  8  Sim.  43 :  Hartland  v.  Murrell,  27  B.  204. 

personalty.  '  ^ 

Subse-  But  a  subsequent  express  charge  of  all  the  debts  upon 

chart(e  of  particular  portions  of  the  realty  would,  it  seems,  overrule 
all  debts     ^^iQ   general   direction.     Palniier  v.   Graves,   1   Kee.  545. 

upon  por-  ^ 

tions  of       This  distinction  reconciles  the  case  with  those  j)reviously 

tlie  realty.      •       ■,      -,  i       i         •     •  i  •    i 

Cited ;  but  quaere,  whether  it  is  substantial. 
Exception       So,  too,  if  Certain  real  estate  is  expressly  excepted  out  of 
real  estate  ^  Subsequent  charge  of  debts  upon  a  portion  of  the  realty, 
out  of  a      ^-j^p  general  direction  is  controlled.     Thomas  v.  BritneU, 

sub:*e(juent  °  ' 

charge.  2  VeS.  SOU.  313. 

Express  Of  course  an  express  charge  of  debts  on  real  and  per- 

controlled  soual  estate  is  not  controlled  by  subsequent  partial  charges, 
by  partial    j^yigi^y  y.  Sylces,  21  B.  837. 

charges.  u     u  a        > 

2.  Direction  to  executors  to  pay  debts : 
Direction        a.  Again,  if  the  executor  is  directed  to  pay  the  debts, 
tors  to  pay  they  are  not  charged  upon  the  real  estate  unless  real  estate 
not*chTr<ie  ^^  expressly  devised  to  him.     Keeling  v.  Brown,  5  Ves. 
realty    °   359.  j>owell  y.  RoUns,  7  Vcs.  209;  Cook  V.  Dawson,  29 

where  no  ^ 

land  is       B.  123 ;  8  D.  F.  &  J.  127. 

them!     "       -^  direction  to  an  executor  to  pay  debts,  followed  by  a 

devise  to  another  person  introduced  by  the  word  "then," 

will  not  charge  the  land.     Brydges  v.  Landen,  3  Buss. 

340,  n.  ;  3  Ves.  550;   Willan  v.  Lancaster,  8  Russ.  108. 
But  if  the  real"  estate  is  devised  "subject  as  aforesaid," 

it  is  charged.     Doivling  v.  Hudson,  17  B.  248. 
Laud  de-         h.  If  land  is  devised  to  the  executors,  whether  in  trust 
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or  not,  it  is  charged  witli.  debts.    Barker  v.  Duke  of  Devon-  vised  to  the 
sliire,  3  Mer.  310;   Henvell  v.    Wltitaker,  3  Euss.  343 ;  is  charged. 
Dormay  v.  Borradaile,  10  B.  2G3 ;  Hartland  v.  Murrell, 
27  B.  204 ;  Bentley  v.  RoUnson,  10  Ir.  Ch.  293  ;  see  In 
re  Bailey,  12  Ch.  D.  268. 

So  legacies  directed  to  be  paid  by  the  executor  will  be  Whether 
a  charge  on  land  specifically  devised  to  him.     ^^coc/v  v.  ^^^p^ia  by 
SparhawJc,  2  Vern.  228 ;  1  Eq.  Ca.  Ab.  198,  pi.  4 ;  Freston  ^^^^l^^""^' 
V.  Preston,  2  Jur.  N.  S.  1040 ;  GaUimore  v.  Gill,  2  Sm.  &  charge  on 
G.  158;  4  W.  R.  7/3.     The  pomt  is,  however,  not  free  dficaiiy 
from  doubt:  see  Darker  Y.Fearnley,  2  S.  &  St.  592;  Gross  {^^^^ 
V.  Kennington,  9  B.  150  ;  10  Jur.  343;  15  L.  J.  Ch.  167. 

It  makes  no  difference  apparently  that  the  devise  is  of  Wliere  the 
an  estate  tail  or  of  an  estate  tail  for  life.  Clowdsley  v.  f^j.  ufg  qj. 
Pelham,  1  Vern.  411 ;  1   Eq.  Ab.   198,  pi.  2 ;  Harris  v.^''^''^- 

Wa.thins,  Kay,  438;    Cook  v.  Daivson,  29  B.   123;    see 
Finch  V.  Hattersley,  3  E.uss.   345,  n. ;   Doe  d.  Ashhy  v. 

Baines,  2  C.  M.  &  R.  23. 

On  the  other  hand,  if  land   is  devised  only  to  one  of  Devises  to 

several  executors  or  unequal  interests  are  devised  to  them,  uuequaUy 

the  land  is  not  charged.     Warren  v.  Davies,  2  M.  &  K.  49 ; 

Symons  v.  James,  2  Y.  &  C.  C.  301 ;  Wasse  v.  Helsington, 

3  M.  &  K.  495 ;  Bailey  v.  Bailey,  12  Ch.  D.  268. 

A  gift  of  real  and  personal  estate  after  payment  of  debts  Gift  after 

charges   both.       Withers  v.  Kennedy,   2  M.  &  K.  607  ;  KTbTs^ 

Moores  v.  Whittle,  22  L.  J.  Ch.  207. 

3.  When  debts  are  directed  to  be  paid,  and  there  is  a  Rule  in 

gift  of  the  residue  of  the  real  and  personal  estate  together,  Bro^vne. 

the  legacies  and  debts  are  charged  upon  the  entire  residue 

Greville  v.  Broiune,  7  H.  L.  689 ;  Gainsford  v.  Dunn,  17 

Eq.  405;  In  re  Bailey,  12  Ch.  D.  268,  274. 

The  charge  extends  to  real  estate  which  is  enumerated 

in  the  residuary  devise,     Thorman  v.  Hilhouse,  7  W.  R. 

332;  5  Jur.  N.  S.  563;  Bray  v.  Stevens,  12  Ch.  D.  162; 

see  Castle  v.  Gillett,  16  Eq.  530. 
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The  rule  applies  whether  the  residuary  gift  follows  or 

precedes   the   gift   of  legacies.      Elliott   v.  Dearsley,   16 

Ch.  D.  322. 

It  is  immaterial  whether  interests  in  land  have  been 

already  given  by  the  will  or  not.     Bench  v.  Biles,  4  Mad. 

187 ;  Francis  v.  Clemoiu,  Kay,  435 ;  Wheeler  v.  Howell, 

3  K.  &  J.  1.98. 

The  fact  that  the  executors  are  directed  to  pay  debts 

and  legacies,  the  residuary  realty  and   personalty  being 

devised  to  other  persons,  will  not  exclude  the  rule.     In  re 

Brooke;  Brooke  v.  Rooke,  3  Ch.  D.  630. 
Gift  must        '^1^6  rule  does  not  apply  where  the  gift  is  not  of  the 
residue       "  I'Gsidue "  of  the  real  and  personal  estate.     Syonons  v. 

James,  2  Y.  &  C.  C.  301. 
Personalty       Where  the  whole  personal  estate  is  disposed  of  in  certain 
certain^      proportions,  the  sums  so  given  out  of  the  personalty  will 
shares.        not  be  charged  on  the  realty  by  a  residuary  gift.     Gyett  v. 

Williams,  2  J.  &  H.  429. 
4.  Charge  upon  income  or  corpus  : 
Power  to         It  would  Seem  that  a  power  to  raise  money  out  of  the 
rents  and    rents  and  profits  would  naturally  mean  out  of  the  annual 
^'r^debts    ^^^^^  ^^'^  profits,  but  the  cases  show  that  a  power  to  raise 
or  legacies,  a  lump  sum  out  of  rents  and  profits  will  authorise  a  sale. 

See  Bootle  v.  Blundell,  1  Mer.  233,  j^er  Lord  Eldon;  Baines 

V.  Dixon,  1  Ves.  sen.  42. 

This  is  clear  at  any  rate  where  the  object  is  to  pay  debts 

or  legacies.     Lingon  v.  Foley,   2   Ch.   Ca.  205 ;  Anon.  1 

Vern.   104  ;  Berry  v.  Askham,  2  Vern.   26 ;  Metcalfe  v. 

Hutchinson,  1  Ch.  D.  591 ;  Lord  Londeshoroughy.  Bomer- 

ville,  19  B.  295. 
Money  Or,  if  the  money  is  to  be  raised  within  a  given  time,  and 

within  a      ^hc  annual  rents  would  be  insufficient  to  raise  the  money 
given  time,  ^yithin  that  time.     Sheldon  v.  Dormer,  2  Vern.  310 ;  War- 

hurton  v.  Warhurton,  ih.  420 ;  Gibson  v.  Lord  Montfort, 

1  Ves.  sen.  491. 
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Portions,  it  would  seem,  are  on  the  same   footing  as  Portions, 
debts,  as  it  is  to  be  presumed  that  they  are  to  be  paid 
within  a  limited  time.     Trafford  v.  Ashton,  1  P.  Wms. 
415  ;  Stanho'pe  v.  Thacker,  Prec.  Ch.  435. 

Similarly,  if  a  gross  sum  payable  out  of  rents  and  profits  Gross  sum 

.  .  .„  payable  at 

is  payable  at  once,  it  may  be  raised  by  sale.     Allan  v.  once. 
Backhouse,  2  V.  &  B.  65 ;  Jac.  631. 

But  if  the  testator  treats  the  rents  and  profits  as  appli-  When  the 

annual 

cable  for  some  time  for  the  purpose  of  raising  the  money,  rents  only 
and  gives  the  whole  lands  from  and  after  raising  the  money,  cable!' ^ 
the  power  will  be  limited  to  the  annual  rents  and  profits. 
Small  V.  Wing,  5  B.  P.  C.  68 ;  see  Harper  v.  Munday,  7 
D.  M.  &  G.  369  ;  Heneage  v.  Lord  Andover,  3  Y.  &  J.  360; 
Lord  Lovat  v.  Duchess  of  Leeds,  10  W.  R.  398. 

Where  a  jointure  was  charged  upon  lands  devised  to 
several  devisees  and  the  income  of  a  portion  was  fluctuat- 
ing, the  jointure  was  apportioned  between  the  devisees  in 
proportion  to  the  actual  income  received  in  each  year. 
Ley  V.  Ley,  6  Eq.  174. 

In  the  case  of  fines  for  renewal  of  leaseholds  given  for  Fi°es  for 

reue^ving 

life  with  remainders,  the  Court  will,  as  a  rule,  apportion  the  leaseholds 
fine  between  tenant  for  life  and  remainderman,  according  succession. 
to  their  enjoyment,  though  it  may  be  directed  to  be  raised 
out  of  the  "  rents  and  profits,  or  by  mortgage."  Greeniuood 
V.  Evans,  4  B.  44  ;  Jones  v.  Jones,  5  Ha.  440 ;  Reeves  v. 
Creswick,  3  Y.  &  C.  Ex.  715;  Lewin  on  Trusts,  p.  323; 
Ainslie  v.  Harcourt,  28  B.  313. 

But  if  the  fine  is  to  be  paid  out  of  the  "  annual  I'ents," 
it  must  be  borne  entirely  by  the  tenant  for  life.  Solley  v. 
Wood,  29  B.  482. 

It  is  often  a  question  of  some  difficulty  whether  an  Whether 
annuity  is  payable  out  of  the  corpus  or  only  out  of  the  are  payable 
income  of  a  fund  set  aside  for  its  payment.  ?"*  °^ 

■^    "^  income  or 

a.  If  the  annuity  is  plainly  charged  upon  the  corpus  it  corpus. 

p  I'll  1  1  Ti  •  7  Exjjress 

IS   01   course   liable   to   make   good   arrears.      I  icard    v.  charge  on 

corpus. 
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Mitchell,  14  B.  103;  Hoivarth  v.  Rothwell,  30  B.  516; 
Stamx>er  v.  Pickering,  9  Sim.  176;  Wroughton  v.  C'o/gu- 
AouTi,  1  De  G.  &  Sm.  86,  357;  Hickman  v.  C/jjsa^Z,  2 
Giff.  124;  Gordon  v.  Boivden,  6  Mad.  342;  Stvalloiv  v. 
Sivallow,  1  B.  432,  u.;  Tor?'e  v.  Browne,  5  H.  L.  555; 
Haynes  v.  Haynes,  3  D.  M.  &  G.  590;  Lazonhy  v.  Eaw- 
S07Z,  4  D.  M.  &  G.  556;  f^ptoii  v.  Vanner,  1  Dr.  &  Sm. 
594;  iyorto?2  v.  i/a?^,  17  Eq.  437;  Pearson  v.  Hellkvell, 
18  Eq.  411. 
Direction        h.  And  if  there  is  a  clear  gift  of  an  annuity,  a  direction 

to  set  apart  x  ,        p       n  .         ,  .   , 

a  fund  to  Set  a  lund  apart  to  secure  it  which  is  to  fall  into  the 
flulnto  *°  i"esidue  upon  the  death  of  the  annuitant,  does  not  disen- 
theresidue.  title  the  annuitant  to  have  arrears  made  up  out  of  corpus, 
since  the  direction  is  merely  a  means  to  the  end.  The 
question  is  then  merely  between  the  annuitant  and  the 
residuary  legatee.  Bright  v.  Larcher,  3  De  G.  &  J.  148; 
Pavies  v.  Wattier,  1  S.  &  St.  463;  May  v.  Bennett,  1 
Russ.  370;  Miner  y.  Baldwin,  1  Sm.  &  G.  522;  Wright 
V.  Callender,  2  D.  M.  &  G.  652 ;  Croly  v.  Weld,  3  D.  M. 
&  G.  993  ;  Ingleman  v.  Worthington,  1  Jur.  N.  S.  1062 ; 
Mills  V.  Preivitt,  20  B.  632 ;  PerJdns  v.  Cooke,  2  J.  &  H. 
393;  Anderson  v.  Anderson,  33  B.  223;  Magill  v. 
Murphy,  1  L.  E.  Ir.  196;  Carmichael  v.  Gee,  5  App.  C. 
688. 

It  makes  no  difference  that  the  fund  if  directed  to  fall 
into  the  residue  after  the  death  of  the  annuitant  may  go 
to  persons  other  than  the  residuary  legatees.  Wright  v. 
Callender,  supra. 

In  these  cases  the  direction  to  set   apart   a   fund,  in 

fact  amounts  to  a  charge  upon  the  corpus. 

Direction        c.  But  if  there  is  a  direction  to   set   apart  a   sum   of 

aVuud  t'^  i3ioney  in  order  to  pay  an  annuity  out  of  the  dividend 

pay  an  an-  y^T\x\^  g,  mft  over,  the  annuitant  is  not  entitled  to  come 

nuity  out  ° 

of  the  divi-  upon  the  corpus  and  it  is  a  simple  case  of  tenant  for  life 

dends  with  .     ,  ^     /-y  t^       t  t  tt  t^    7 

gift  over,    and  remainderman.     A.-G.  v.  PoiUden,  3  Ha.  555;  Baker 
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V.  Baher,  6  H.  L.  GIG;  Hindle  v.  Tcnjlor,  20  B.  109; 
Miller  v.  Huddleston,  17  Sim.  71;  8  Mac.  &  G.  513; 
3Iichell  V.  Wilton,  28  W.  R.  789. 

d.  When,  however,  the  annuity  is  charged    upon  the  Annuity 
income  of  tlie  whole  estate  there  is  more  diflEiculty.     If  the  ypon^'' 
capital  is  given  over  "  subject  to  "  or  "  after  payment "  of  "^^°™^  °^ 
the  annuities  the  corpus  is  liable.     Phillips  v.  Gutteridge,  estate. 
11  W.  R.  12 ;  8  Jur.  N.  S.  1196 ;  32  L.  J.  Ch.  1 ;  4  De  G. 

&  J,  531;  Stamper  v.  Pickering,  8  Sim.  176;  Play/air 
V.  Cooper,  17  B.  187;  Ex  parte  Wilkinson,  3  De  G.  &  S. 
633 ;  Perkins  v.  Cooke,  2  J.  &  H.  893 ;  Re  Tyndall,  7 
Ir.  Ch.  181;  Percy  v.  Percy,  35  B.  295;  Carter  v.  Salt, 
I.  R.  1  Eq.  97;  Bell  v.  Bell,  I.  R  6  Eq.  239;  Birch  v. 
Sherratt,  4  Eq.  58 ;  2  Ch.  644 ;  Pii  re  Mason ;  Mason  v. 
Robinson,  8  Ch.  D.  411. 

e.  But  if  there  is  anything  to  show  that  the  corpus  is  Corpus 
looked  upon  as  entire  after  the  annuitant's  death ;  if,  for  remahiiiK'- 
instance,  it  is  given  over  immediately  upon  the  death  of  *'"*^"''^ ''^*. 
the  annuitant,  or  the  trust  then  comes  to  an  end,  or  it  is  tant's 
then  directed   to  be  sold,  or  if  the  corpus  is  devised  in 

strict  settlement,  it  is  not  liable  to  make  good  arrears. 
Foster  V.  Smith,  1  Ph.  629;  Addecott  v.  Addecott,  29  B. 
460;  Re  Kelly,  9  Ir.  Ch.  108;  Forbes  v.  Richardson, 
11  Ha.  854;.  Tarbottom  v.  Earle,  11  W.  R.  680;  Darbon 
V.  Rickards,  14  Sim,  537 ;  Earle  v.  Bellingham  (No.  1), 
24  B.  445;  Sheppard  v.  Sheppard,  32  B.  194;  Taylor  v. 
Taylor,  17  Eq.  324. 

And  if  it  is  clear  that  the  annuity  is  to  be  paid  only  out  Gift  of 
of  the  income  of  each  year,  by  a  gift,  for  instance,  of  the  i^j^o^^g  ^f 
surplus  income  of  each  year  as  it  accrues  to  others,  the  ^^"^^  y^^^- 
corpus  is  d  fortiori  not  liable.      Stelfox  v,  Sugden,  John. 
234  ;    Darbon  v.  Rickards,  14   Sim.  537 ;   Sheppard  v. 
Sheppard,  32  B.  194. 

/.  In  some  cases  the  further  question    arises  whether,  When  an 
supposing  the  annuity  not  to  be  charged  upon  corpus,  it  a  contimi- 
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ing  charge  ig  a  continuing  charge  on  the  rents  and  profits,  so  that 

on  the  . 

annual  arrears  will  have  to  be  made  up  out  of  surplus  income 
during  the  annuitant's  life,  and  even  after  his  death ;  and 
if  there  is  nothing  to  show  that  the  annuity  was  to  be 
confined  to  the  income  of  each  year,  as  in  Stelfox  v 
Sugden,  or  that  it  was  to  determine  immediately  on  the 
annuitant's  death,  as  in  Foster  v.  Smith,  1  Ph.  629;  JSarle 
V.  Bcllinglmm,  24  B.  445,  arrears  will  be  a  continuing 
charge  during  the  annuitant's  life  and  after  his  death. 
Forbes  v.  Richardson,  11  Ha.  354;  Phillips  v.  Phillips, 
8  B.  193;  Philli2%sv.  Gutteridge,  3  D.  J.  &  S.  332;  Taylor 
v.  Taylor,  17  Eq.  324;  Booth  v.  Coulton,  5  Ch.  684;  Salvin 
v.  Weston,  14  W.  R.  757. 


Exonera- 
tion by 
express 
words. 


Exoneration  of  Personalty. 

I,  By  express  words  : 

The  personal  estate  is  the  primary  fund  for  payment 
of  debts,  but  it  may  be  exonerated  by  express  words. 
Morroiu  v.  Bush,  1  Cox,  185;  Young  v.  Young,  26  B. 
522;  Daives  v.  Scott,  5  Buss.  32;  Forrest  v.  Prescott,  10 
Eq.  545. 
Gift  over        A  direction  not  to  pay  debts  out  of  a  specific  fund  of 

of  the  fund  ^         •         r(>  i        •  i 

is  not         personalty  is    ertectual  without  a  gift  over   of    the  fund, 

necessary,  -th^^gi-^  |]^q  ix\x\({  may  not  be  specifically  disposed  of,  but 
falls  into  the  residue.  Coventry  v.  Coventry,  2  Dr.  &  S. 
470. 

When  the  personalty  is  given  exonerated  from  debts,  it 
is  not  applicable  to  their  payment  till  everything  else  is 
exhausted.  Morroiv  v.  Bush,  1  Cox,  185;  Young  v.  Yoking, 
26  B.  522. 

On  the  other  hand,  if  land  is  given  in  exoneration  of 
the  personalty,  the  personalty  is  primarily  liable  if  the 
land  so  given  is  insufficient.    Colvile  v.  Middleton,  3  B.  570. 
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Similarly  as  between  land  and  residue,  both  given 
exempt  from  debts,  the  residue  is  primarily  liable  on 
failure  of  other  funds.  Lord  Brooke  v.  Earl  of  Warwick^ 
1  H.  &  T.  142. 

And  personalty  disposed   of  exempt  from  debts  is  ex-  Whether 

P     1  T  •    •  personalty 

empted  only  tor  the  purposes  oi  that  disposition  and  not  exonerated 
in  favour  of  next  of  kin.      Waring  v.  Ward,  5  Ves.  G76;  rat^ed^'/n" 
Dacre  v.  Patrickson,  1  Dr.  &  S.  186.  favour  of 

next  of 
If,  however,  it  is  exempted  from  debts  and  no  disposi-  kin. 

tion  is  made,  it  is  exempted  for  all  purposes.     Milnes  v. 

Slater,  8  Ves.  305 ;  1  Dr.  &  S.  186.     See  Noel  v.  Noel, 

12  Pr.  214. 

II.  Exoneration  on  the  general  context : 

1.  In  the  absence  of  express  words  exonerating  the 
personalty  from  the  payment  of  debts  it  is  primarily 
liable,  though  other  funds  may  be  provided. 

Thus,  neither  a  charge  of  debts  on  the  realty,  or  on  a  What  will 

•  r.  ,  •  1       •  1         L    n  IP  not  exone- 

specinc  portion,  nor  a  devise  upon  trust  lor  sale  tor  pay-  ^.^te  the 
ment  of  debts,  will  exonerate  the  personalty.      White  v.  Personalty. 
White,  2  Vern.  43;   Walker  v.  Eardwick,  1  M.  &  K.  396; 
Ouseley  v.  Anstndher,  10  B.  453;  Quennell  v.  Turner,  13 
B.  240;  Hancox  v.  Abbey,  11  Ves.  186;  Collis  v.  Robins, 

1  De  G.  &  S.  131. 

2.  Whether   a   devise   upon    condition   of   paying   the  Devise  on 
testator's     debts   will    exonerate    the    personalty   seems  of  payino- 
doubtful.     The  better  opinion  seems  to  be  that  it  will  '^'^^*'''* 
not.     Bridgman  v.  Dove,  3  Atk.  201  ;  Meade  v.  Hide, 

2  Vern.  120;   and  Welbij  v.  Rockdiffe,   1  R.  &  M.  571; 
Henry  v.  Henry,  I.  R.  6  Eq.  286. 

But  in  a  case  not  within  Locke  King's  Act,  a  devise  of  Gift  of  a 
mortgaged  lands  to  A.,  he  paying  the  mortgage,  with  a  exonera- 
subsequent  gift  of  a  sum  in  exoneration  of  the  mortsfao-e,  ^'""^  °^  ^ 

A  °  o   o   '  mortgage 

entitles  the  devisee  to  that  sum  and  no  more.     Lockhart  directed  to 

V.  ifam^/,  9  B.  3/9.  devisee. 

3.  An  express  charge  of  certain  debts  upon  the  per-  Express 
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charge  of    sonaltv  does  not  exonerate   it  from  its  primary  liability 

certain  "^  i  J  J 

debts  on     to   the   other   debts.     Brydges  v.  Phillips,    6  Ves.  567 ; 

personalty,  ^yatson  V.  BHckivoocl,  9  Ves.  447. 

Gift  of  4.  A  gift  of  realty  and  personalty  together  on  trust  to 

persmi.aUy  V^l  debts  will  not  exonerate  the  personalty  from  being 

together     primarily  liable.      Boughton  v.   Boughtoii,  1  H.  L.  406  ; 

pay  debts.  Tench  V.  Cheese,  6  D.  M.  &  G.  453. 

Gift  on  5.  But  if  the  realty  is  given  upon  trust  for  sale  and 

sell  and      blended  with  the  personalty  upon  trust  to  pay  debts,  the 

pay  debts,  j-galty  and   personalty  are    liable    rateably.       Roberts  v. 

Walker,  1  E.  &  M.  752;  Stocher  v.  Harbin,  3  B.  479; 

Salt  V.  Chattaway,  3  B.  57G  ;  Dunk  v.  Fenner,  2  R.  &  M. 

557;  Fourdrin  v.   Gowdey,  3  M.  &  K.  383;   Tatlock  v. 

Jenkins,  Kay,  654 ;  Bedford  v.  Bedford,  35  B.  584. 
Discretion       And  where  real  and  personal  estate  are  given  together, 
to  seir  ^^^  with  a  discretionary  power  to  trustees  to  sell  as  often  as 
realty.        -j^j^gy  should  think  fit,  legacies  directed  to  be  paid  out  of 

the  real  and  personal  estate  are  payable  pro  rata.     Allan 

V.  Gott,  7  Ch.  439. 
Eealty  to        So,  too,  if  realty  is  directed  to  be  converted  and  become 
f^o^rm  pirt*^  part  of  the  personal  estate.     Bright  v.  Larcher,  3  De  G. 
of  personal  ^  j_  ^43 .  Simmons  V.  Eose,  6  D.  M.  &  G.  411. 

estate. 

Payments        6.  Where  the  profits  and  income  of  real  and  personal 

?^*  "^     f    estate  are  given  in  moieties  and  an  annuity  is  directed  to 

income  or  ^  ./ 

realty  and  j^g  pr^^^j  Qut  of  one  moiety,  it  will  be  payable  rateably  out 

personalty. 

of  the  profits  and  income  of  the  real  and  personal  estate. 
Falkner  v.  Grace,  9  Ha.  280. 

Where  profits  and  income  of  real  and  personal  estate 
are  to  be  accumulated  during  a  certain  time  for  the  pur- 
pose of  making  certain  payments  and  the  surplus  of  the 
whole  property  is  given  together  to  the  same  persons, 
the  income  of  the  personalty  remains  primarily  liable. 
Boughton  v.  Boughton,  1  H.  L.  406. 

But  if  there  is  no  disposition  of  the  surplus  and  large 
payments  are  directed  to  be  made  out  of  the  rents  and 
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income  of  the  realty  and  personalty,  so  tluit  it  appears  that 
the  testator  did  not  contemplate  a  surplus,  and  the  real 
estate  is  given  subject  to  the  payments,  the  realty  and 
personalty  are  rateably  liable.  Hoivard  v.  Drylcmd,  38 
L.  T.  N.  S.  24. 

An  annuity  charged  upon  land  with  poAvers  of  distress  Annuity 

charged  on 
and .   entry    is     primaruy    payable    out     oi     personalty,  land. 

Paiching  v.  Barnett,  49  L.  J.  Ch.  665. 

7.  The  fact  that  a  mixed  fund  of  personalty  and  pro-  Charge 

.        ,  ,        .  ,    on  mixed 

ceeds  of  sale  of  realty  is  created,  which  is  charged  witii  fund  does 
debts  and  legacies  under  the  rule  in  Greville  v.  Broivn  or  ^^J^^l 
by  a  general  direction  to  pay  debts,  will  not  exonerate  the  personalty, 
personalty  from  its  jDrimary  liability  in  the  absence  of  a 
direction  to  pay  the  debts  and  legacies  out  of  the  mixed 
fund.     Luckcraft  v.  Pridham,  48  L.  ,T.  Ch.  636;   Wells  v. 
Row,  48  L.  J.  Ch.  476  ;  Elliott  v.  Dearsley,  16  Ch.  D.  322. 

8.  A  charge  of  debts  funeral  and  testamentary  expenses  Charge  of 
on  the  realty,  which  latter  it  can  hardly  be  supposed  the  and^testa- 
personalty  Avould  be  insufficient  to  meet,  Avill  nevertheless  ^^'^^^g'^^ 
not  exonerate  the  personalty.     ^Yalker  v.  JacTcson,  2  Atk.  on  realty. 
624  ;  Gray  v.  Minnethorpe,  3  Yes.  103  ;  Hartley  v.  Hurle, 

5  Ves.  540  ;  see  Coote  v.  Goote,  3  J.  &  Lat.  175. 

But  where  the  whole  personal  estate  is  given  not  as  a  Personal 

.  estate  spe- 

residue  but    specifically  and   the    realty  is  subject  to  all  cifically 

the  charges  to  which  the  personalty  would  be  liable,  the  ^^^^"' 
personalty  is  exonerated ;  if,  for  instance,  all  the  per- 
sonalty is  given  and  the  realty  is  charged  with  debts, 
funeral  expenses  and  costs  of  administration.  Greene 
V.  Greene,  4  Mad.  148;  31{chell  v.  Michell,  5  Mad.  69; 
Blount  v.  Hiphins,  7  Sim.  43 ;  Gilbcrtson  v.  Gilbertson, 
84  B.  354. 

The  same  rule  applies  with  regard  to  legacies  where  the  Legacies 

^  '-  °  °  charged  on 

whole  personalty  is  given  and  legacies  are  charged  upon  land  where 
land.     Jones  v.  Bruce,  11  Sim.  221;  Lance  v.  Aglionby,  sonaity  is 

97  p    r-x.  specifically 

"'       •        ■  given. 

T  T 
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And  where  the  personalty  is  specifically  given  and  a 
joarticular  estate  is  devised  upon  trust  to  pay  debts 
funeral  and  testamentary  expenses,  upon  failure  of  tliat 
estate  the  general  personalty  and  .  the  realty  are  liable 
2yro  rata  to  make  up  the  deficiency.  Pou-ell  v.  Riley,  12 
Eq.  175. 
Specific  The  fact,  however,  that  the  gift  of  all  the  personalty  is 

gift  of  per-  .  .  ,  •      J 

sonaity  to   to  a  porson  appointed  executor  is  a  strong  argument  against 
an^execu-    -j^i^g  g^^oneration  of  the  personalty.     Bruramcl  v.  Prothcro, 
3  Ves.  Ill ;  Aldridge  v.  Lord   WaUscoivrt,  1  Ba.  k,  Be. 
312. 

And  when  it  is  doubtful   whether  the  whole  personal 

estate  is    meant    to    be    given    specifically   or    only  as  a 

residue,  the  fact  that  funeral  and  testamentary  expenses 

are  not  charged  on  the  realty,  as  well  as  the  debts,  is  an 

arsfument  against  exoneration.     Collis  v.  Robins,  1  De  G. 

&  S.  131 ;  Ouseley  v.  Anstruther,  10  B.  453 ;  Booth  v. 

Blundell,!  Mer.  193;  19  Ves.  494;  see  Tower  v.  Lord 

Rous,  18  Ves.  138. 

Effect  of         9.  There  is  no  rule  to  the  etfect  that  a  charge  of  irdv- 

parti'cular   ticular   debts  upon  realty  makes  the  realty  the  primary 

Sy."""     f^^Jid  for  those  debts.      Qucnncll  v.  Turner,  13  B.  240 ; 

JSfoel  V.  Lord  Henley,  7  Pr.  241 ;  Dan.  211 ;  see  Bickham 

V.  Cruttwell,  3  M.  &  Cr.  763. 

Hancoxv.       The  cases  of  Hancox  v.  Ahhey,  11  Ves.  179,  and  Evans 

Evans  y.      V.   Cockevam,   1   Coll.   428,  only  establish,  that  where  a 

oc  eiam.    ^^y^^  -^  already  a  charge  upon  realty,  a  devise  of  lands 

incluJir.g  the  mortgaged  land  in  trust  for  sale  and  pay- 

ment  of  the  mortgaged    debt  or   a  ^declaration   that  the 

mortgage  is  to  be  charged  upon  the  land,  must  mean  that 

it  is  to  be  a  primary  charge  on  the  land,  otherwise,  as  it 

is  already  a  charge  upon  realty,  the  words  would  have  no 

meaning. 

Hancox  v.  Abbey,  however,  probably  comes  better  under 
another  head,  see  pp.  639,  643. 
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Welbfj  V.  RocMife,  1  R.  &  M.  571,  was  decided  on  the 
ground  that  the  testator  had  imposed  tlie  condition  of 
paying  his  debts  upon  the  devisee ;  and  in  Cluttcrhuck  v. 
Chitterbud;  1  M.  &  K.  15,  there  was  a  gift  of  the  residue 
of  the  real  and  personal  estate  not  therein-before  other- 
wise disposed  of,  showing  that  the  only  land  given  was 
after  payment  of  the  sum  directed  to  be  raised  to  pay 
debts. 

The  cases  where  legacies  given  out  of  a  particular  fund  pistiuction 

■^  °  .       between 

have  been  held  payable  out  of  that  fund   are  also   dis-  cases  of  ex- 
tinguishable.     The  question  in  those  cases  has  generally  andspSc 
been,  not  whether  the  personalty  was   only  secondarily  g5.'^'^oJ^^  .^ 
liable,  but  whether  it  was  liable  at  all ;  in  other  words,  land, 
whether  the  legacy  was   demonstrative  or  specific.     See, 
for  instance,  Bicken  v.  Edwards,  4  Ha.  278 ;  Bessant  v. 
Noble,  26  L.  J.  Ch.  23G  :  Fream  v.  Bowling,  20  B.  624; 
4  Eq.  145,  n. 

10.  Where,  however,  a  sum  is  directed  to  be  raised  out  Gift  of 

,      -        ,        ,    .  .  lands  after 

of  land  for  payment  of  debts  and  the  land  is  not  given  payment  of 
till  after  such  payment  or  only  the  residue  of  the  land  is  ^^^*^- 
given,  there  is  a  strong  argument  that  the  land  was  to  be 
the  primary  fund.  Hmicox  v.  Ahhey,  11  Yes.  179;  Hale 
V.  Cox,  3  B.  C.  C.  322 ;  see  Clutterbuck  v.  Cluiterbuck, 
1  M.  &  K.  15;  Xoel  v.  Noel,  12  Pr.  214;  Lord  St. 
Leonards's  Law  of  Property,  363,  365;  Ion  v.  Ashton,  28 
B.  379. 

Tenant  foe  Life  and  Remaindekman. 

I.  Capital  and  income. 

1.  As  between  tenant  for  life  and  remainderman,  divi- 
dends declared  before  the  death  of  the  tenant  for  life, 
though  not  paid  till  afterwards,  belong  to  his  representa- 
tives.    Wright  V.  Tuckett,  IJ.  &  H.  266. 

Dividends  on  shares  in  a  company  declared  after  the  Dividends 

^  on  shares. 

T  T  2 
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death  of  the  tenant  for  life,  though  earned  before  Lis 
death,  go  to  the  remainderman.  Mackinley  v.  Bates,  31 
B.  280. 

On  the  other  hand  partnership  profits  declared  for  a 
past  period  are  the  income  of  that  period.  Ibhotson  v. 
Elam,  L.  E.  1  Eq.  188;  Browne  v.  Collins,  12  Eq.  586. 

Debts  are  the  profits  of  the  period  when  they  are  got 
in.  Maclaren  v.  Stainto7i,  3  D.  F.  &  J.  202  ;  Edmondson 
V.  Crosfhwaite,  34  B.  30. 

A  fund  created  for  the  protection  of  property  given  for 
life  is  capital.     Varlo  v.  Faden,  1  D.  F.  &  J.  211. 

2.  When  there  is  a  power  vested  in  a  duly  constituted 
authority  of  declaring  whether  profits  shall  be  added  to 
capital  or  distributed,  the  tenant  for  life  is  bound  by  the 
authority.  Straker  v,  Wilson,  6  Ch.  503 ;  In  re  Ezekiel 
Barton's  Trust,  5  Eq.  238 ;  Baring  v.  Ashburton,  16  W. 
K  452 ;  see  In  re  Goxs  Trusts,  9  Ch.  D.  159. 

3.  With  regard  to  bonuses,  it  seems  clear  that  bonuses 
declared  out  of  capital  are  capital.  Paris  v.  Paris,  10 
Ves.  185;  Watts  v.  Steere,  13  Ves.  363;  Brander  v. 
Brander,  14  Ves.  80. 

On  the  other  hand,  bonuses  declared  out  of  profits, 
whether  accumulated  profits  or  not,  are  income.  Barclay 
V.  Waimuright,  14  Yes.  G6;  Price  v.  Anderson,  15  Sim. 
473  ;  Preston  v.  Melville,  16  Sim.  163;  Plumbe  v.  Mild, 
8  W.  R.  337;  29  L.  J.  Ch.  618;  Dale  v.  Hayes,  19  W.  R. 
299 ;  In  re  Hopkins'  Trust,  18  Eq.  696 ;  see  Hollis  v. 
Allcm,  14  W.  R.  980. 

But,  perhaps,  the  case  would  be  different  if  it  could  be 
shown  that  the  payment  being  out  of  accumulated  profits, 
such  profits  were  entirely  earned  before  the  testator's 
death.     See  Dcde  v.  Hayes,  sujora. 

4.  A  tenant  for  life  cannot  'commit  waste  unless  ex- 
pressly made  unimpeachable  for  waste. 

A    tenant    for    life    without    impeachment   of    waste, 
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voluntary  waste   excepted,  is  in  effect  only  excused  for  j^^P^^^ch- 
permissive    waste.      Garth   v.  Cotton,    1    Ves.    524-,  o4G ;  waste. 
1  Dick.  183. 

But  the  exception  of  voluntary  waste  may  be  qualified 
so  as  in  effect  to  entitle  the  tenant  for  life  to  cut  timber. 
Vincent  Y.  Spicer,  22  B.  380;  see  Wickham  v.  Wid'ham, 
19  Ves.  419. 

A  tenant  in  fee  subject  to  an  executory  devise  over  Tenant  in 

•      1  1  J.  m  ^66  with 

may  comnnt  legal  but   not  equitable  waste,     lurner  v.  executory 
Wright,  Jo.  742  ;  2  D.  F.  &  J.  234.  ^"^^^^ 


over. 


And  he    may  be    restrained    from    cutting   timber   by 
express  words.     Blahc  v.  Peters,  1  D.  J.  &  S.  345. 

a.  Tenant  for  life  impeachable  for  waste  may  cut  timber  Timber  for 

repairs. 

for  repairs  actually  about  to  be  done,  but  he  may  not  sell 

the    timber   in    order   to    spend    the    money   in    repairs. 

Govjer  v.  Eyre,  G.  Coop.  156  ;   Simmons  v.  Korton,  7 

Bing.  G40. 

He  may,  however,  sell  the  timber  cut  in  order  to  buy 

timber  in  a  more  convenient  situation.    Sov'erhy  v.  Fryer, 

8  Eq.  417. 

h.  In  the  case  of   a  timber  estate  the  tenant  for  life  Rij^lit  of 
•  IT  r      1  •     T      1  L   •  tenant  for 

IS  entitled  to    the    proceeds    oi    the    periodical   cuttings,  ufe  to  tlie 

Bateman  v.  Hotchkin,  31  B.  486;  Bagot  v.  Bagot,  32  B.  P^afesTate! 

509,  517. 

c.  And   even  where  the  estate  is  not  a  timber  estate  Timber 
the  tenant  for  life  is  entitled  to  the  rightful  cuttings  of  all 
trees  which  are  not  timber  or  ornamental  or  useful  to  the 
estate.      Pidgely  v.  Raiding,  2  Coll.  275 ;  Ead  Coidey 

v.  WeUesley,  35  B.  638;  S.  C,  L.  R.  1  Eq.  656;  see  18  Eq. 
807 ;  Honywood  v.  Honyivood,  18  Eq.  306. 

d.  When   timber    trees  are  cut  dovrn  by  order  of  the  Timber 

^  ,       .  , T  ,  1  l^  ^  cut  by  the 

Court  to  improve  other  -trees  or  because  they  are  decay-  Court. 

insf,  the  tenant  for  life  is  entitled  to  the  income  of  the 

proceeds.     TooJcer  v.  Annesley,  5  Sim.  235 ;  ToUemache 

v.  ToUemache,  1  Ha.  456  ;  Ferrand  v.  Wilson,  4  Ha.  381; 
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Earl  Coivley  v.  WeUesleij,  L.  R.  1  Eq.  657;  Honyivood  v. 
Honywood,  18  Eq.  306. 

The  capital  will  belong  to  the  first  owner  of  an  estate 
of  inheritance  or  to  the  first  tenant  for  life  unimpeachable 
for  waste  who  comes  into  possession.  Waldo  v.  ^Valdo, 
12  Sim.  107;  Phillips  v.  Barloiv,  14  Sim.  263 ;  Jodrell  v. 
Jodrell,  7  Eq.  461 ;  Lowndes  v.  Korton,  6  Ch.  D.  139. 

Tenant  for  life  unimpeachable  cutting  clown  ornamental 
timber  which  the  Court  would  have  directed  to  be  cut  if 
application  had  been  made  to  it  is  entitled  to  the  pro- 
ceeds.    Baher  v.  Sehrighf,  13  Ch.  D.  179. 

II.  Residue  given  to  persons  in  succession. 

As  between  tenant  for  life  and  remainderman,  residue 
is  what  remains  after  taking  such  portion  of  the  capital 
as,  together  with  the  income  of  such  portion  for  one  year, 
whatever  that  income  may  be,  is  required  to  pay  the 
testator's  debts  and  legacies.  Allhusen  v.  Whittell,  4  Eq. 
294;  Lambert  v.  Lambert,  16  Eq.  320;  MarshaU  v. 
Croivther,  2  Ch.  D.  199. 

1.  The  tenant  for  life  is  entitled  to  the  income  of  so 
much  of  the  property  as  is  invested  on  authorized  securi- 
ties from  the  testator's  death.  Brovrn  v.  Gellatly,  L.  R.  2 
Ch.  751. 

2.  With  regard  to  unauthorized  securities,  the  tenant 
for  life  is  entitled  from  the  testator's  death  to  the  in- 
come which  would  be  produced  by  the  money  upon 
unauthorized  security,  if  invested  on  authorized  security 
at  the  end  of  a  year  from  the  testator's  death.  Dimes  v. 
Scott,  4  Russ.  195  ;  Tayloj^  y.  Clarh,  1  Ha.  161;  Broivii  v. 
Gellatly,  L.  R.  2  Ch.  751. 

No  allowance  can  be  made  to  the  tenant  for  life  for  the 
fact  that  securities  are  sold  at  a  higher  or  lower  rate 
between  two  dividends.  Scholejleld  v.  Redfern,  2  Dr.  & 
Sm.  173 ;  Freman  v.  Whithread,  1  Eq.  266. 

3.  With  regard  to  property  which  cannot  be  converted 
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Avithin  the  year  or  which  is  retained  for  the  convenience  "^^^^^ 

''  ...  cannot  be 

of  the  estate,  the  tenant  for  life  is  entitled  from  the  converted, 
testator's  death  to  interest  at  4  per  cent,  upon  the  then 
valne  of  such  property.  Meyer  v.  Simonsen,  5  De  G.  &  S. 
723;  Broini  v.  Gellatly,  L.  R  2  Ch.  751;  Furley  v. 
Hyder,  42  L.  J.  Ch.  626;  see  Arnold  v.  Enis,  2  Ir.  Ch. 
601. 

4.  In  Gibson  v.  Boit,  7  Ves.  89,  the  tenant  for  life  was 
allowed  interest  from  the  death  on  the  value  at  the  death 
of  leaseholds  which  could  not  be  sold  on  account  of  a  flaw 
in  the  title.     See  note,  1  Y.  &  C.  C.  320. 

.5.  Where  personalty  is  directed  to  be  laid  out  in  land  Personalty 

1  f         ^•r       •  -11  1  •  r  to  be  laid 

the   tenant  lor  lite   is   entitled  to  the   income   irom    the  out  in 
testator's  death.     MacijJicrson  v.  Macphevson,  1  Macq.  243.  ^^^  ' 

Where  accumulation  is  directed  till  investment,  one 
year  is  allowed.     Sitwell  v.  Barnard,  6  Ves.  520. 

6.  Reversionary  property  must    be    sold    under   trusts  Reversion- 
tor  conversion  and  it  the  testator  gives   his   trustees  a  perty  must 
discretion  as  to   the    period    of  conversion,   interest  will      ^°   ' 
be  allowed  upon  the  value  of  the  reversion  at  the  end 

of  a  year  from  the  death.  Wilkinson  v.  Duncan,  23  B. 
460 ;  Johnson  v.  Routh,  3  Jur.  N.  S.  1041 ;  27  L.  J.  Ch. 
305  ;  Countess  of  Harrington  v.  Atherton,  3  D.  J.  tSc  S. 
352. 

If  the  reversion  falls  in  before  it  is  sold  the  tenant  for 
life  is  entitled  to  interest  at  4  per  cent,  from  the  death 
upon  the  value  of  the  reversion  at  the  end  of  a  year  from 
the  death,  on  the  assumption  that  it  was  to  fall  in  when 
it  actually  did  fall  in.  Willdnson  v.  Duncan,  23  B.  469  ; 
Wright  v.  Lambert,  6  Ch.  D.  649. 

7.  The   tenant  for  life   is  entitled  to  the  income  of  a  Income  of 
f       1         ■  •  1  •  ^         7  innd  to 

tund  set  apart  to  pay  contingent   legacies.     Crauiey  v.  pay  con- 
Crawley,  7  Sim.  427 ;  Fidlerton  v.  Martin,  1  Dr.  &  Sm.  {^"^^ 
31 ;  Cranlcy  v  .Dixon,  23  B.  513  ;  Allhuseii  v.  Whittell,  s^*"^  ^o 

'^  '  '  >  tenant  for 

4  Eq.  295.  life. 
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Apportion-      s.  With  regard  to  assets  recovered  after  the  testator's 

ment  of 

recovered  death,  the  tenant  for  life  is  entitled  to  the  dmerence 
between  the  sum  recovered  and  the  sum  which,  if  in- 
vested at  4  per  cent,  at  the  testator's  death,  would  have 
amounted  to  the  sum  recovered.  Cox  v.  Cox,  8  Eq.  343  ; 
Achroyd  v.  Ackroyd,  18  Eq.  313;  In  re  TinJder's  Estate, 
20  Eq.  4.56  ;  see  Madarcn  v.  Stabiton,  4  Eq.  448 ;  11  Eq. 
382. 

Leaseholds      9.  When  the  tenant  for  life  is  entitled  to  the  specific 

converted  . 

under  com- enjoyment  01  leaseholds  which  are  converted  under  com- 
povverJ  pulsory  powers,  he  will  be  entitled  to  the  same  income 
as  before  and  if  he  survives  the  period  when  the  lease 
would  have  determined,  he  is  absolutely  entitled  to  the 
purchase  money.  Jeffreys  v.  Conner,  28  B.  328 ;  In  re 
Beaufoy's  Estate,  1  Sm.  &  G.  20  ;  In  re  Money  s  Trusts, 
2  Dr.  &  S.  94 ;  see  Phillips  v.  Sargent,  7  Ha.  33. 
Title  to  10.  In  the  case  of  renewable  leaseholds  where  the  testa- 

renewal      tor  has  directed  the  creation  of  a  fund  for  renewal  out  of 
where  re-    ^j^^   rents   and   the   power    of    renewal    is   subsequently 

newal  has  -i^  i.  J 

become  im- destroyed,  the  remainderman  will  be  entitled  to  the  fund 

possible.  1    .  p     1  •  1        ■ 

for  renewal  if  the  object  of  the  testator  was  to  keep  the 
leaseholds  perpetually  renewed  at  any  cost.  In  re  Wood's 
Estate,  10  Eq.  572;  Hollier  v.  Burne,  16  Eq.  163; 
Maddy  v.  Hale,  3  Ch.  D.  327. 

If  renewal  has  become  impossible  through  the  act  of  the 
testator,  the  trust  is  at  an  end.  Penfold  v.  Shillincjford, 
46  L.  J.  Ch.  491. 

11.  On  the  other  hand,  if  only  a  reasonable  sum  is  to 

be  applied  in  renewals,  the  tenant  for  life  will  be  entitled 

to  the  whole  fund.     Morris  v.  Hodges,  27  B.  625 ;  In  re 

Money's  Trusts,  2  Dr.  &  S.  94 ;  10  W.  R.  399 ;  see  Hay- 

ivard  V.  Pile,  5  Ch.  21.5. 

Apportion-      12.  When  renewable  leaseholds   are   given   to   several 

costs  of       persons  in  succession  without  any  direction  as  to  how  the 

renewal.     ^^^^^  q£  renewal  is  to  be  borne,  the  rules  are : — 
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a.  If  the  tenant  for  life  gets  no  advantage  from  the 
renewal,  the  sum  to  be  paid  by  the  remainderman  is  the 
sum  actually  paid  with  compound  interest  at  4  per  cent, 
down  to  the  death  of  the  tenant  for  life  and  simple 
interest  afterwards.  Nightingale  v.  Lcnvson,  1  B.  C.  C. 
440;  White  v.  White,  9  Ves.  557;  Giddings  v.  Giddings, 
3  Kuss.  260. 

b.  If  the  tenant  for  life  lives  to  enjoy  the  benefit  of  the 
renewal,  the  remainderman  has  to  pay  a  sum  bearing  the 
same  proportion  to  the  whole  sum  paid  as  the  benefit  he 
gets  from  the  renewal  bears  to  the  whole  of  the  renewed 
lease  with  interest  as  before ;  cases  supra. 

c.  In  the  case  of  renewable  leaseholds  for  lives  the 
same  principles  apply,  the  value  of  the  lives  being  calcu- 
lated at  the  time  of  the  renewal  according  to  the  tables 
framed  for  the  purpose ;  the  chance  that  the  new  life  may 
fail  during  the  subsistence  of  the  other  cestuis  que  vie 
being  apparently  thrown  upon  the  remainderman.  Jones 
V.  Jones,  5  Ha.  440 ;  Harris  v.  Harris,  82  B.  333  ;  Brad- 
ford y.  Broivnjohn,  3  Ch.  711. 

13.  Where  the  tenant  for  life  buys  the  reversion  of 
leaseholds  devised  in  strict  settlement,  there  being  no 
trust  to  renew,  he  is  entitled  to  a  charge  for  the  purchase 
money. 

If  the  fee  is  conveyed  on  the  trusts  of  the  will  the  first 
tenant  in  tail  who  would  have  been  absolutely  entitled  to 
the  leaseholds  is  entitled  to  an  interest  equivalent  to  the 
residue  of  the  term  which  would  have  been  left  at  the 
death  of  the  tenant  for  life. 

If  the  fee  is  conveyed  to  the  tenant  for  life,  the  first 
tenant  in  tail  is  absolutely  entitled.  Isaac  v.  Wall,  6  Ch. 
D.  706. 
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CHAPTER  L. 

SUGGESTIONS    FOR    PREPARING   WILLS. 

The  possible  dispositions  of  property  by  testators  are 
so  infinitely  various  that  general  suggestions  can  be  of 
very  little  use.  The  following  points  have  hoAvever  been 
selected  as  likely  to  be  of  frequent  occurrence  : — 

1.  With  regard  to  payment  of  debts,  if  land  is  to  be 
applied  in  exoneration  of  the  personalty  an  express  direc- 
tion to  that  effect  should  be  inserted. 

2.  The  testator  should  consider  whether  mortgages  are 
to  be  borne  by  the  devisee  or  to  be  discharged  out  of  the 
general  personal  estate.  In  the  latter  case  a  declaration 
to  that  effect  should  be  inserted. 

?).  In  the  case  of  bequests  to  charities  not  emjiowered 
to  take  land  by  devise,  proper  directions  as  to  payment 
out  of  pure  personalty  should  be  inserted. 

4.  In  the  description  of  the  subject-matter  of  the  tes- 
tator's bounty  language  generally  intelligible  should  be 
used.  Thus  terms  of  art,  symbols,  terms  derived  from 
local  custom  and  so  on  should  be  avoided. 

5.  Things  should  be  described  by  their  permanent  and 
not  by  their  changeable  characteristics ;  for  instance,  de- 
scription of  land  by  occupation  should  be  avoided. 

6.  In  the  case  of  specific  bequests  care  should  be  taken 
to  ascertain  the  exact  title  of  the  stock  or  other  security 
which  is  the  subject  of  the  bequest  and  the  testator 
should  be  reminded  of  the  liability  of  specific  gifts  to 
ademption  by  change  of  security  or  sale. 
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7.  Inquiry  slioukl  be  made  whether  annuities  given  by 
the  will  are  intended  to  be  for  tlie  lives  of  the  annuitants 
only  or  perpetual. 

8.  Residuary  gifts  should  be  expressed  in  the  most 
general  terms  and  cnumei'ation  of  particular  things 
should  be  avoided. 

9.  When  a  residue  is  given  to  several  persons  in  suc- 
cession, the  testator  should  consider  whether  the  tenant 
for  life  is  intended  to  enjoy  the  property  in  the  state  in 
which  it  may  be  found  at  the  testator's  death  or  whether 
it  is  to  be  converted. 

10.  In  the  description  of  persons  the  same  general 
caution  applies  as  in  the  description  of  things. 

11.  If  the  gift  is  to  a  husband  and  wife  wdth  others, 
care  should  be  taken  to  secure  that  the  wife  should  take 
a  separate  share. 

12.  In  the  case  of  gifts  to  several  persons  or  to  classes 
words  of  severance  should  be  introduced  unless  a  joint 
tenancy  is  intended. 

13.  If  illegitimate  children  are  to  be  provided  for,  the 
fact  that  illegitimate  children  are  intended  should  be 
unmistakeably  expressed. 

14.  In  the  case  of  bequests  to  children,  wdiere  it  is 
possible  that  children  may  be  born  after  the  period  of 
distribution  '  has  arrived,  the  testator  should  consider 
whether  he  wishes  all  the  children  to  be  included,  and,  in  the 
latter  event,  clear  words  to  that  effect  should  be  introduced. 

15.  In  the  case  of  gifts  to  several  classes  of  persons  or  to 
different  generations  of  issue,  if  the  distribution  is  intended 
to  be  per  stirpes  there  should  be  w^ords  to  that  effect. 

16.  It  will  as  a  rule  be  found  advisable  to  avoid  such 
vague  terms  as  relations  or  family. 

17.  In  gifts  of  personalty,  Avords  whether  of  purchase  or 
limitation  appropriate  to  realty  should  be  avoided,  and  the 
same  applies  mutatis  mutandis  to  devises. 
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18.  In  the  case  of  gifts  to  a  parent  and  children,  or  to  a 
parent  and  issue,  care  should  be  taken  to  show  whether 

-     the  children  or  issue  were  intended  to  take  concurrently 
with  their  parent  or  not. 

19.  The  difficulties  arising  upon  the  rule  in  Shelley's 
case  are  too  familiar  to  need  comment. 

20.  The  testator  should  be  careful  to  distinguish  between 
a  recommendation  and  an  obligation  intended  to  be  imposed 
on  a  legatee  and  in  cases  where  he  merely  desires  to  express 
a  wish  there  should  be  an  express  declaration  that  no  trust 
is  intended. 

21.  Clear  directions  should  be  inserted  with  regard  to 
vesting  in  cases  where  bequests  are  intended  to  be  con- 
tingent upon  the  attainment  of  a  given  age  and  care 
should  be  taken  to  bring  clearly  before  the  testator's  mind 
the  distinction  between  payment  and  vesting. 

22.  In  the  case  of  conditions  imposed  upon  legatees 
there  should  be  a  gift  over  in  the  event  of  a  clear  and 
definite  breach  and  care  must  be  taken  that  the  breach 
should  accurately  correspond  with  the  condition.  Tes- 
tators should,  however,  be  warned  that  to  impose  any 
but  the  simplest  conditions  upon  legatees  is  as  a  rule  an 
invitation  to  litigation. 

23.  Care  should  be  taken  that  the  dispositions  of  the 
testator  do  not  infringe  the  rule  against  perpetuity  and 
that  there  is  no  trust  for  accumulation  beyond  the  limits 
allowed  by  statute. 

24.  In  substitutional  gifts  to  children  inquiry  should  be 
made  whether  any  persons  satisfying  the  description  of  the 
members  of  the  original  class  are  dead  at  the  date  of  the  will 
leaving  children  and  provision  should  be  made  accordingly. 

25.  In  survivorship  clauses,  it  should  be  clearly  indi- 
cated to  what  period  survivorship  is  to  be  referred,  and 
whether  survivorship  is  contemplated  between  individuals 
or  between  stirpes. 
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1    VIC.    Cap.    XXVI. 

An  Act  for  the  Amendment  of  the  Laws  with 
RESPECT  TO  Wills.     [3iid  July,  1837.] 

BE  it  enacted  by  the  Queen's  most  Excellent  jMajesty,  Ly  and  with  Meaning  of 
the  Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal,  and  ^foy^^in 
Commons,  in  this  present  Parliament  assembled,  and  by  tlie  Autho-  this  Act: 
rity  of  the  same.  That  the  Words  and  Expressions  hereinafter  men- 
tioned, which  in  their  ordinary  Signification  have  a  more  confined  or 
a  difl'erent  Meanirg,  shall  in  this  Act,  except  Avhere  the  Nature  of  the 
Provision  or  the  Context  of  the  Act  shall  exclude  such  Construction, 
be  interpreted  as  follows:  (that  is  to  say,)  the  Word  "  Will "  shall  "Will:" 
extend  to  a  Testament,  and  to  a  Codicil,  and  to  an  Appointment  by 
Will  or  by  Writing  in  the  Nature  of  a  Will  in  exercise  of  a  Power, 
and  also  to  a  Disposition  by  Will  and  Testament  or  Devise  of  the 
Custody  and  Tuition  of  any  Child,  by  virtue  of  an  Act  passed  in  the 
Twelfth  Year  of  the  Keign  of  King  Charles  the  Second,  intituled  An  12  Car.  2, 
Act  for  taking  away  the  Court  of  JFards  and  Liveries,  and  Tenures  in  °'  "^■ 
capite  andhi/  KniyJits  Service,  and  Purveyance,  and  for  settling  a  Reve- 
nue tt'pon  His  Majesty  in  lieu  thereof,  or  by  viitue  of  an  Act  passed  in 
the  Parliament  of  Ireland  in  the  Fourteenth  and  Fifteenth  Years  of 
the  Reign  of  King  C7?rtr/es  the  Second,  intituled  An  Act  for  taking  u  fz  lo  Cur. 
aicay  the  Court  of  JFards  and  Liveries,  and  Tenures  in  capite  and  hy  ^  (I-)- 
Knights  Service,  and  to  any  other  Testamentary  Disposition ;  and  the 
Words  "  Real  Estate  "  shall  extend  to  Manors,  Advowsons,  Messuages,  "Real  _^ 
Lands,  Tithes,  Rents,  and  Hereditaments,  whether  Freehold,  Custo-    *  ^^^ ' 
mary  Freehold,  Tenant  Right,  Customary  or  Copyhold,  or  of  any 
other  Tenure,  and  whether  corporeal,  incorporeal,  or  personal,  and  to 
any  undivided  Share  thereof,  and  to  any  Estate,  Right,  or  Interest 
(other  than  a  Chattel  Interest)  therein  ;  and  the  Words  "Personal  "Personal 
Estate"  shall  extend  to  Leasehold  Estates  and  other  Chattels  Real,  ■^**^^° • ' 
and  also  to  Monies,  Shares  of  Government  and  other  Funds,  Securi- 
ties for  Money  (not  being  Real  Estates),  Debts,  Choses  in  Action, 
Rights,  Credits,  Goods,  and  all  other  Property  whatsoever  which  by 
Law  devolves  upon  the  Executor  or  Administrator,  and  to  any  Share 
or  Interest  therein  ;  and  every  Word  importing  the  Singular  Number  Xumber: 
only  shall  extend  and  be  applied  to  several  Persons  or  Things  as 
well  as  One  Person  or  Thing;  and  every  Word  importing  the  Mas-  Gender 
culine  Gender  only  shall  extend  and  be  applied  to  a  Female  as  well 
as  a  Male. 
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Repeal  of 
the  Statutes 
of  Wills,  32 
Hen.  S,  0.  1, 
and  34  <fe  35 
Hen.  8,  c.  5. 


10  Car.  1, 
Sess.  2,  c.  2, 
(I.). 

Sees.  5,  6, 
12,  10,  20, 
21,  and  22  of 
the  Statute 
of  Frauds, 
29  Car.  2, 
c.  3  ;  7  WiU. 
3,  c.  12(1.). 


Sec.  14  of 
4  &  5  Anne, 
c.  10. 

6  Anne 
c.  10  (I.). 


Sec.  9  of 
14  Geo.  2, 
c.  20. 


25  Geo.  2, 
c.  6  (except 
as  to  Colo- 
nies). 


25  Geo.  2, 
c.  11  (I.). 


55  Geo.  3, 
c.  192. 


All  pro- 
perty may 
be  disposed 
of  by  Will, 


II.  And  be  it  further  enacted,  That  an  Act  passed  in  the  Thirty- 
second  Year  of  the  Eeign  of  King  Henry  the  Eighth,  intituled  The 
Act  of  Wills,  TFards,  and  Primer  Seisins,  tvherehy  a  Man  may  devise 
Two  Farts  of  his  Land;  and  also  an  Act  passed  in  the  Thirty- fourth 
and  Tliirty-tifth  Years  of  the  Eeign  of  the  said  King  Henri/  the 
Eighth,  intituled  7%e  Bill  concerning  the  Explanation  of  IVills;  and 
also  an  Act  passed  in  the  Parliament  of  Ireland,  in  the  Tenth  Year  of 
the  Reign  of  King  Charles  the  First,  intituled  An  Act  how  Lands, 
Tenements,  etc.  onaij  be  disposed  hy  Will  or  otherivise,  and  concerning 
Wards  and.  Primer  Seisins;  and  also  so  much  of  an  Act  passed  in  the 
Twenty-ninth  Year  of  the  Reign  of  King  Charles  the  Second,  intituled 
A71  Act  for  Prevention  of  Frauds  and  Perjuries,  and  of  an  Act  passed 
in  the  Parliament  of  Ireland  in  the  Seventh  Year  of  the  Reign  of 
King  IVilliam  the  Third,  intituled  An  Act  for  Prevention  of  Frauds 
and  Perjuries,  as  relates  to  Devises  or  Bequests  of  Lands  or  Tene- 
ments, or  to  the  Revocation  or  Alteration  of  any  Devise  in  Writing 
of  any  Lands,  Tenements,  or  Hereditaments,  or  any  Clause  thereof, 
or  to  the  Devise  of  any  Estate  pnr  autre  vie,  or  to  any  such  Estate 
Ijeing  Assets,  or  to  Nuncupative  Wills,  or  to  the  repeal,  altering,  or 
changing  of  any  Will  in  Writing  concerning  any  Goods  or  Cliattels 
or  Personal  Estate,  or  any  Clause,  Devise,  or  Bequest  therein ;  and 
also  so  much  of  an  Act  passed  in  the  Fourth  and  Fifth  Years  of  the 
Reign  of  Queen  Anne,  intituled  A  n  Act/or  the  Amendment  of  the  Law 
and  tlie  better  Advancement  of  Justice,  and  of  an  Act  passed  in  the  Par- 
liament of  Ireland  in  the  Sixth  Year  of  the  Eeign  of  Queen  Anne,  in- 
tituled An  Act  for  the  Amendment  of  the  Lavi  and  the  better  Advance- 
ment of  Justice,  as  relates  to  Witnesses  to  Nuncupative  Wills ;  and 
also  so  much  of  an  Act  passed  in  the  Fourteenth  Y  ear  of  the  Reign 
of  King  George  the  Second,  intituled  An  Act  to  Amend  the  Laio  con- 
cerning Common  Recoveries,  and  to  explain  and  amend  cm  Act  made  in 
the  Twenty-7iinth  Year  of  the  Reign  of  King  Charles  the  Second,  in- 
tituled 'An  Act  for  Prevention  of  Frauds  and  Perjuries,^  as  relates  to 
Estates  pur  autre  vie;  and  also  an  Act  passed  in  the  Twenty-fifth 
Year  of  the  Reign  of  King  George  the  Second,  intituled  An  Act  for 
avoiding  and 2)ititing  cm  end  to  certain  Doubts  cmd  Questions  relating  to 
the  Attestation  of  Wills  and  Codicils  concerning  Real  Estates  in  that 
Part  of  Great  Britain  ccdlecl  England,  and  in  llis  Majesty  s  Colonies 
and  Plantations  in  America,  except  so  far  as  relates  to  His  Majesty's 
Colonies  and  Plantations  in  Amo'ica;  and  also  an  Act  passed  in  the 
Parliament  of  Lrelcmd  in  the  same  Twenty-fifth  Year  of  the  Eeign  of 
King  George  the  Second,  intituled  An  Act  for  the  avoiding  and  putting 
an  end  to  certain  Doubts  cmcl  Questions  relating  to  the  Attestations  of 
Wills  cmd  Codicils  concerning  Real  Estates;  and  also  an  Act  passed  in 
the  Fifty-fifth  Year  of  the  Eeign  of  King  George  the  Third,  intituled 
An  Act  to  remove  certain  ■  Difficulties  in  the  Disposition  of  Copyhold 
Estates  by  Will,  shall  be  and  the  same  are  hereby  repealed,  except  so 
far  as  the  same  Acts  or  any  of  them  respectively  relate  to  any  Wills 
or  Estates  jnir  autre  vie  to  which  this  Act  does  not  extend. 

III.  And  be  it  further  enacted,  Tliat  it  shall  be  lawful  for  every 
Person  to  devise,  bequeath,  or  dispose  of,  by  l)is  Will  executed  in 
manner  hereinafter  required,  all  Eeal  Estate  and  all  Personal  Estate 
Avhich  he  shall  be  entitled  to,  either  at  Law  or  in  Equity,  at  the  Time 
of  his  Death,  and  which,  if  not  so  devised,  bequeathed,  or  disposed  of 
would  devolve  upon  the  Heir  at  Law,  or  Customary  Heir  of  him,  or, 
if   he   became    entitled   by   Descent,  of   his  Ancestor,  or  upon  his 
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Executor  or  Administrator ;  and  that  the  power  hereby  given  shall  ^"™j';^'„\^|j?s 
extend  to  all  Eeal  Estate  of  the  Nature  of  Customary  Ereehold  or  Freeholds 
Tenant  Right,  or  Customary  or  Copyhold,  notwithstanding  that  the  and  Copy- 
Testator  may  not  have  surrendered  tlie  same  to  the  Use  of  his  Will,  j,\';t  s^,'!^.en; 
or  notwithstanding  that,  being  entitled  as  Heir,  Devisee,  or  otherwise  der,  and  be- 
to  be  admitted  thereto,  he  shall  not  have  been  admitted  thereto,^  or  ^J®^^^,;^ 
notwithstanding  that  the  same,  in   consequence   of  the  want  of   a  .^^^^  .^ig,-,  ' 
Custom  to  devise  or  surrender  to  the  Use  of  a  Will  or  otherwise,  such  of 
could  not  at  Law  have  been  disposed  of  by  Will  if  this  Act  had  not  ^annotnow 
been  made,  or  notwithstanding  that  the  same,  in  consequence  of  there  be  devised  ; 
being  a  Custom  that  a  WillOr  a  Surrender  to  the  Use  of  a  Will 
should  continue  in  force  for  a  limited  Time  only,  or  any  other  special 
Custom,  could  not  have  been  disposed  of  by  Will  according  to  the 
Power  contained  in  this  Act,  if  this  Act  had  not  been  made  :  and 
also  to  Estates  jnir  autre  vie,  whether  there  shall  or  shall  not  be  any  Estates  pwi' 
special  Occupant  thereof,  and  whether  the  same  shall  be  Freehold,  ''''<'"«  t'"- 
Customary  Freehold,  Tenant  Right,  Customary  or  Copyhold,  or  of 
any  other  Tenure,  and  whether  the  same  shall  be  a  corporeal  or  an 
incorporeal  Hereditament ;  and  also  to  all  contingent,  executory,  or  contingent 
other  future  Interests  in  any  Real  or  Personal  Estate,  whether  the  interests ; 
Testator  may  or  may  not  be  ascertained  as  the  Person  or  one  of  the 
Persons  in  whom  the  same   respectively  may  become  vested,  and 
whether  he  may  be  entitled  thereto  under  the  Instrument  by  which 
the  same  respectively  were  created  or  under  any  Disposition  thereof 
by  Deed  or  Will  ;    and  also  to  all  Rights  of  Entry  for  Conditions  Rights  of 
broken,  and  other  Rights  of  Entry  ;  and  also  to  such  of  the  same  f^^^l^\  ?'"'^ 
Estates,  Interests,  and  Rights  respectively,  and  other  Real  and  Per-  acqmred 
sonal  Estate,  as  the  Testator  may  be  entitled  to  at  the  time  of  his  after  Esecu- 
Death,  notwithstanding  that  he'  may  become  entitled  to  the  same  ^^?.]]  °'  *^^® 
subsecj^uently  to  the  Execution  of  his  Will. 

IV.  Provided  alwavs,  and  be  it  further  enacted,  That  where  any  Astotlie 
Real  Estate  of  the  Na'ture  of  Customary  Freehold  or  Tenant  Right,  ^P^^^^'jf .. 
or  Customary  or  Copyhold,  might,  by  the  Custom  of  the  Manor  of  ^iXby^^ ' 
which  the  same  is  holden,  have  been  surrendered  to  the  Use  of  a  Will,  Devisees  of 
and  the  Testator  shall  not  have  surrendered  the  same  to  the  Use  of  .^n^^cl^^j-' 
his  Will,  no  Person  entitled  or  claiming  to  be  entitled  thereto  by  hold  Es- 
virtue  of  such  Will  shall  be  entitled  to  be  admitted,  except  upon  Pay-  tates. 
ment  of  all  such  Stamp  Duties,  Fees,  and  sums  of  money  as  would 
have  been  lawfully  due  and  payable  in  respect  of  the  surrendering  of 
such  Real  Estate  to  the  Use  of  the  Will,  or  in  respect  of  presenting, 
registering,  or  enrolling  such  Surrender,  if  the  same  Real  Estate  had 
been  surrendered  to  the  Use  of  the  Will  of  such  Testator  :  Provided 
also,  that  where  the  Testator  was  entitled  to  have  been  admitted  to 
such  Real  Estate,  and  might,  if  he  had  been  admitted  thereto,  have 
surrendered  the  same  to  the  Use  of  his  Will,  and  shall  not  have  been 
admitted  thereto,  no  person  entitled  or  claiming  to  be  entitled  to 
such  Real  Estate  in  consec^uence  of  such  Will  shall  be  entitled  to  be 
admitted  to  the  same  Eeal  Estate  by  virtue  thereof,  except  on  Pay- 
ment of  all  such  Stamp  Duties,  Fees,  Fine,  and  Sums  of  Money  as 
would  have  been  lawfully  due  and  payable  in  respect  of  the  Admit- 
tance of  such  Testator  to  such  Eeal  Estate,  and  also  of  all  such  Stamp 
Duties,  Fees,  and  Sums  of  Money  as  would  have  been  lawfully  due 
and  payable  in  respect  of  surrendering  such  Real  Estate  to  the  Use 
of  the  Will,  or  of  presenting,  registering,  or  enrolling  such  Surrender, 
had  the  Testator  been  duly  admitted  to  such  Eeal  Estate,  and  after- 
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wards  surrendered  the  same  to  the  Use  of  his  Will ;  all  which  Stamp 
Duties,  Fees,  Fine,  or  Sums  of  Money  due  as  aforesaid  shall  he  paid 
in  addition  to  the  Stamp  Duties,  Fees,  Fine,  or  Sums  of  Money  due 
or  payable  on  the  Admittance  of  such  Person  so  entitled  or  claiming 
to  be  entitled  to  the  same  Real  Estate  as  aforesaid. 
Wills  or  V.  And  be  it  further  enacted,  That  when  any  Real  Estate  of  the 

Extracts  of  Nature  of  Customary  Freehold  or  Tenant  Right,  or  Customary  or 
Copyhold,  shall  be  disposed  of  by  Will,  the  Lord  of  the  Manor  or 
reputed  Manor  of  which  such  Real  Estate  is  holden,  or  his  Steward, 
or  the  Deputy  of  such  Steward,  shall  cause  the  Will  by  which  such 
Disposition  shall  be  made,  or  so  much  thereof  as  shall  contain  the 
Disposition  of  such  Real  Estate,  to  be  entered  on  the  Court  Rolls  of 
such  Manor  or  reputed  Manor ;  and  when  any  Trusts  are  declared  by 
the  Will  of  such  Real  Estate,  it  shall  not  be  necessary  to  enter  the 
Declaration  of  such  Trusts,  but  it  shall  be  sufficient  to  state  in  the 
Entry  on  the  Court  Rolls  tliat  such  Real  Estate  is  subject  to  the  Trusts 
declared  by  such  AVill ;  and  when  any  such  Real  Estate  could  not 
have  been  disposed  of  by  Will  if  this  Act  had  not  been  made,  the 
same  Fine,  Heriot,  Dues,  Duties,  and  Services  shall  be  paid  and 
^o.cvu^o  „.„  rendered  by  the  Devisee  as  would  have  been  due  from  the  Customary 
nornow"de-  Heir  in  case  of  the  Descent  of  the  same  Real  Estate,  and  the  Lord 
shall  as  against  the  Devisee  of  such  Estate  have  the  same  Remedy  for 
recovering  and  enforcing  such  Fine,  Heriot,  Dues,  Duties,  and  Services 
as  he  is  now  entitled  to  for  recovering  and  enforcing  the  same  from 
or  against  the  Customary  Heir  in  case  of  a  Descent. 

VI.  And  be  it  further  enacted.  That  if  no  Disposition  hj  Will 
shall  be  made  of  any  Estate  jJifr  autre  vie  of  a  Freehold  Nature,  the 
same  shall  be  chargeable  in  the  Hands  of  the  Heir,  if  it  shall  come  to 
him  by  reason  of  "special  Occupancy,  as  Assets  by  Descent,  as  in  the 
Case  of  Freehold  Land  in  Fee  Simple ;  and  in  case  there  shall  be  no 
special  Occupant  of  any  Estate  pw-  mitre  vie,  whether  Freehold  or 
Customary  Freehold,  Tenant  Right,  Customary  or  Copyhold,  or  of 
any  other  Tenure,  and  whether  a  corporeal  or  incorporeal  Heredita- 
ment, it  shall  go  to  the  Executor  or  Administrator  of  the  Party  that 
had  the  Estate  thereof  by  virtue  of  the  Grant  ;  and  if  the  same  shall 
come  to  the  Executor  or  Administrator  either  by  reason  of  a  special 
Occupancy  or  by  virtue  of  this  Act,  it  shall  be  assets  in  his  Hands, 
and  shall  go  and  be  applied  and  distributed  in  the  same  Manner  as 
the  Personal  Estate  of  the  Testator  or  Intestate. 

VII.  And  be  it  further  enacted.  That  no  Will  made  by  any  Person 
under  the  Age  of  Twenty-one  Years  shall  be  valid. 

VIII.  Provided  also,  and  be  it  further  enacted.  That  no  Will  made 
by  auy  Married  Woman  shall  be  valid,  except  such  a  Will  as  might 
have  been  made  by  a  Married  Woman  before  the  passing  of  this 
Act. 

IX.  And  be  it  further  enacted.  That  no  Will  shall  be  valid  unless 
it  shall  be  in  writing,  and  executed  in  manner  herein-after  mentioned  ; 
(that  is  to  say,)  it  shall  be  signed  at  the  Foot  or  End  thereof  by  the 

Writing.and  Testator,  or  by  some  other  Person  in  his  Presence  and  by  his  Direc- 
signed  by  ^Jq^-^  .  ^-^^  g^•^{^.l^  Signature  shall  be  made  or  acknowledged  by  the 
Testator  in  the  Presence  of  Two  or  more  Witnesses  present  at  the 
same  Time,  and  such  Witnesses  shall  attest  and  shall  subscribe 
the  Will  in  the  Presence  of  the  Testator,  but  no  Form  of  Attestation 
shall  be  necessary. 

X.  And  be  it  further  enacted,  That  no  Appointment  made  by  Will, 


No  Will  of  a 
Person 
under  Age 
valid  ; 
uor  of  a 
Feme  Co- 
vert, except 
such  as 
might  now 
be  made. 
Every  Will 
shall  be  in 


the  Testa- 
tor in  the 
Presence  of 
Two  Wit- 
nesses at 
one  Time. 
Appoint- 
ments by 


THE    WILLS    ACT.  657 

in  exercise  of  any  Power,  sliall  be  valid,  unless  the  same  be  executed  Win  to  be 
in  manner  lierein-before  required  ;  and  every  Will  executed  in  ako'^other 
manner  herein-before  required  shall,  so  far  as  respects  the  Execution  Wilis,  and 
and  Attestation  thereof,  be  a  valid  Execution  of  a  Power  of  Appoint-  ^'^]"'  "■'^l^'^> 
ment  by  Will,  notwithstanding  it  shall  have  been  expressly  required  other"r^- 
that  a  Will  made  in  exercise  of  such  Power  should  be  executed  with  quired  So- 
some  additional  or  other  Form  of  Execution  or  Solemnity.  m-Tno^t  ob- 

_XL  Provided  always,  and  be  it  further  enacted.  That  any  Soldier  served. 
being  in  actual  Military  Service,  or  any  Mariner  or  Seaman  being  at  Soldiers' 
Sea,  may  dispose  of  his  Personal  Estate  as  he  might  have  done  before  fjers'^iiis 
tlie  making  of  this  Act.  excepted.^ 

XII.  And  be  it  further  enacted.  That  this  Act  shall  not  prejudice  Act  not  to 
or  affect  anv  of  the  Provisions  contained  in  an  Act  passed  in  the  -effect  cer- 
Eleventh  Year  of  the  Reign  of  His  Majesty  King  George  the  Fourth  sZs  oT 
and  the  First  Year  of  the  Reign  of  His  late  Majesty  King  William  the  n  Oeo.  4  & 
Fourth,  intituled  An  Act  to  amend  and  consolidate  the  Laws  relating  to  ],  ^oQ^^^th 
the  Pay  of  the  Royal  Navy,  respecting  the  Wills  of  Petty  Officers  and  respect  to 
Seamen  in  the  Royal  Navy,  and  Non-commissioned  Officers  of  Marines,  p'V'J^",^,,, 
and  Marines,  so  far  as  relates  to  their  Wages,  Pay,  Prize  Money,  Bounty  cers  and 
Money,  and  Allowances,  or  other  Monies  payable  in  respect  of  Services  Seamen  and 
in  Her  Majesty's  Navy.  Jiarines. 

Xin.  And  be  it  further  enacted,  That   every  Will  executed  in  P"Wication 
manner  herein-before  required  shall  be  valid  without  any  other  Pub-  "equ'isite, 
lication  thereof. 

XIV.  And  be  it  further  enacted,  That  if  any  Person  who  shall  Will  not  to 
attest  the  Execution  of  a  Will  shall  at  the  Time  of  the  Execution  account's 
thereof  or  at  any  Time  afterwards  be  incompetent  to  be  admitted  a  incompe- 
Witness  to  prove  the  Execution  thereof,  such  Will  shall  not  on  that  attastini? 
Account  be  invalid.  Witne.ss. 

XV.  And  be  it  further  enacted,  That  if  any  Person  shall  attest  the  Gifts  to  an 
Execution  of  any  Will  to  whom  or  to  whose  Wife  or  Husband  any  attesting 
beneficial  Devise,  Legacy,  Estate,  Interest,  Gift,  or  Appointment,  oi^^^^^l  ° 
or  affecting  any  Real  or  Personal   Estate  (other   than   and   except 
Charges  and  Directions  for  the  Payment  of  any  Debt  or  Debts),  shall 

be  thereby  given  or  made,  such  Devise,  Legacy,  Estate,  Interest, 
Gift,  or  Appointment  shall,  so  far  only  as  concerns  such  Person 
attesting  the  Execution  of  such  Will,  or  the  Wife  or  Husband  of 
such  Person,  or  any  Person  claiming  under  such  Person  or  Wife  or 
Husband,  be  utterly  null  and  void,  and  such  Person  so  attesting 
shall  be  admitted  as  a  Witness  to  prove  the  Execution  of  such  Will, 
or  to  prove  the  Validity  or  Invalidity  thereof,  notwithstanding  such 
Devise,  Legacy,  Estate,  Interest,  Gift,  or  Appointment  mentioned  in 
such  Will. 

XVI.  And  be  it  further  enacted.  That  in  case  by  any  Will  any  Creditor  at- 
Real  or  Personal  Estate  shall  be  charged  with  any  Del)t  or  Debts,  and  be^'^lmitted 
any  Creditor,  or  the  Wife  or  Husband  of  any  Creditor,  whose  Debt  is  a  Witness, 
so  charged,  shall  attest  the  Execution  of  such  Will,  sucli  Creditor  not- 
withstanding such  Charge  shall  be  admitted  a  Witness  to  prove  the 
Execution   of  such   Will,  or  to  prove  the  Validity  or  invalidity 
thereof. 

XVII.  And  be  it  further  enacted.  That  no  Person  shall,  on  account  Executor  to 
of  his  being  an  Executor  of  a  Will,  be  incompetent  to  be  admitted  a  a  w'itaes"^'^ 
Witness  to  prove  the  Execution  of  such  Will,  or  a  Witness  to  prove 

the  Validity  or  Invalidity  thereof. 

XVIII.  And  be  it  further  enacted,  That  every  Will  made  by  a  Man  will  to  be 

U  U 
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revoked  by  or  Woman  shall  be  revoked  by  his  or  her  Marriage  (except  a  Will 
Marriage.  j^^ade  in  exercise  of  a  Power  of  Appointment,  when  the  Real  or  Per- 
sonal Estate  thereby  appomted  would  not  in  default  of  such  Appoint- 
ment pass  to  his  or  her  Heir,  Customary  Heir,  Executor,  or  Adminis- 
trator, or  the  Person  entitled  as  his  or  her  next  of  Kin,  under  the 
Statute  of  Distributions). 

'XIX.  And  be  it  further  enacted.  That  no  Will  shall  be  revoked  by 
any  Presumption  of  an  Intention  on  the  Ground  of  an  Alteration  in 
Circumstances. 

XX.  And  be  it  further  enacted,  That  no  Will  or  Codicil,  or  any 
Part  thereof,  shall  be  revoked  otherwise  than  as  aforesaid,  or  by 
another  Will  or  Codicil  executed  in  manner  herein-before  required, 
or  by  some  Writing  declaring  an  Intention  to  revoke  the  same,  and 
executed  in  the  Manner  in  which  a  Will  is  herein-before  required  to 
be  executed,  or  by  the  burning,  tearing,  or  otherwise  destroying  the 
same  by  the  Testator,  or  by  some  Person  in  his  Presence  and  by  his 
Direction,  with  the  intention  of  revoking  the  same. 

XXI.  And  be  it  further  enacted,  That  no  Obliteration,  Interline- 
ation, or  other  Alteration  made  in  any  Will  after  the  Execution 
thereof  shall  be  valid  or  have  any  Effect,  except  so  far  as  the  Words 
or  Effect  of  the  Will  before  such  Alteration  shall  not  be  apparent, 
usless  such  Alteration  shall  be  executed  in  like  Manner  as  herein- 
before is  required  for  the  Execution  of  the  Will  ;  but  the  Will,  with 
such  Alteration  as  Part  tliereof,  shall  be  deemed  to  be  duly  executed 
if  the  Signature  of  the  Testator  and  the  Subscription  of  the  Witnesses 
be  made  in  the  Margin  or  on  some  other  Part  of  the  Will  opposite  or 
near  to  such  Alteration,  or  at  the  Foot  or  End  of  or  opposite  to  a 
Memorandum  referring  to  such  Alteration,  and  written  at  the  End  or 
some  other  Part  of  the  Will. 

XXII.  And  be  it  further  enacted.  That  no  Will  or  Codicil,  or  any 
Part  thereof,  which  shall  be  in  any  Manner  revoked,  shall  be  revived 
otherwise  than  by  the  Re-execution  thereof,  or  by  a  Codicil  executed 

than  by  Be-  ^^  manner  herein-before  required,  and  showing  an  Intention  to  revive 
or  a  Codicil    the  same ;    and  when  any  Will  or  Codicil  which  shall  be  partly 
to  revive  it.   revoked,   and    afterwards    wholly  revoked,  shall   be   revived,  such 
Revival  shall  not  extend  to  so  much  thereof  as  shall  have  been 
revoked  before  the  Revocation  of  the  whole  thereof,  unless  an  Inten- 
tion to  the  contrary  shall  be  shown. 

XXIII.  And  be  it  further  enacted.  That  no  Conveyance  or  other 
Act  made  or  done  subsequently  to  the  Execution  of  a  Will  of  or 
relating  to  any  Real  or  Personal  Estate  therein  comprised,  except  an 
Act  by  which  such  Will  shall  be  revoked  as  aforesaid,  shall  prevent 
the  Operation  of  the  Will  with  respect  to  such  Estate  or  Interest  in 
such  Real  or  Personal  Estate  as  the  Testator  shall  have  power  to 
dispose  of  by  Will  at  the  Time  of  his  Death. 

XXIV.  And  be  it  further  enacted,  That  every  Will  shall  be  con- 
strued, with  reference  to  the  Real  Estate  and  Personal  Estate  com- 
prised in  it,  to  speak  and  take  effect  as  if  it  had  been  executed 

tJj''^®^*°Mmmediately  before  the  Death  of  the  Testator,  unless  a   contrary 

Intention  shall  appear  by  the  Will. 
A  Residuary      XXV.  And  be  it  further  enacted,  That,  unless  a  contrary  Inten- 
STcUi^de"*^*'^  tion  shall  appear  by  the  Will,  such  Real  Estate  or  Interest  therein  as 
Estates  com-  shall  be  comprised  or  intended  to  be  comprised  in  any  Devise  in  such 
prised  in       ^yj^  containevl,  ^\  hich  shall  fail  or  be  void  by  reason  of  the  Death  of  the 

Devisee  in  the  Liletiiue  of  the  Testator,  or  by  reason  of  such  Devise 
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being  contrary  to  Law  or  otherwise  incapable  of  taking  effect,  shall  void  De- 
be  included  in  the  Residuary  Devise  (if  any)  contained  in  such  Will.  ^'^®^- 

XXVI.  And  be  it  further  enacted,  That  a  Devise  of  the  Land  of  a  general 
the  Testator,  or  of  the  Land  of  the  Testator  in  any  Place  or  in  the  Devise  of 
Occupation    of  any  Person    mentioned    in   his  Will,  or    otherwise  l^r-Ill^nds 
described  in  a  general  Manner,  and  any  other  general  Devise  which  shall  in- 
would  describe  a  Customary,  Copyhold,  or  Leasehold  Estate  if  the  how^nd^^' 
Testator  had  no  Freehold  Estate  which  could  be  described  by  it,  Leaseltold 
shall  be  construed  to  include  the  Customary,  Copyhold,  and  Lease-  ^^  "^^^  ^^ 
hold  Estates  of  the  Testator,  or  his  Customary,  Copyhold,  and  Lease-  L^id^s"''^ 
hold  Estates,  or  any  of  them,  to  which  such  Description  shall  extend, 

as  the  Case  may  be,  as  well  as  Freehold  Estates,  unless  a  contrary 
Intention  shall  appear  by  the  Will. 

XXVII.  And  be  it  further  enacted,  That  a  general  Devise  of  the  A  general 
Real  Estate  of  the  Testator,  or  of  the  Real  Estate  of  the  Testator  in  9'^\  ^^^ali 
any  Place  or  in  the  Occupation  of  any  Person  mentioned  in  his  Will,  utMover  " 
or  otherwise  described  in  a  general  Manner,  shall  be  construed  to  which  the 
include  any  Real  Estate,  or  any  Real  Estate  to  which  such  Descrip-  a^gene?!/'** 
tion  shall  extend  (as  the  case  may  be),  which  he  may  have  Power  to  Power  of 
appoint  in  any  manner  he  may  think  proper,  and  shall  operate  as  an  Appoint- 
Execution  of  such  Power,  unless  a  contrary  intention  shall  appear  by  ™^"  ' 

the  Will ;  and  in  like  Manner  a  Bequest  of  the  Personal  Estate  of  the 
Testator,  or  any  Bequest  of  Personal  Property  described  in  a  general 
Manner,  shall  be  construed  to  include  any  Personal  Estate,  or  any 
Personal  Estate  to  which  such  Description  shall  extend  (as  the  Case 
may  be),  which  he  may  have  Power  to  appoint  in  any  Manner  he 
may  think  proper,  and  shall  operate  as  an  Execution  of  such  Power, 
unless  a  contrary  intention  shall  appear  by  the  Will, 

XXVIII.  And  be  it  further  enacted.  That  where  any  Real  Estate  a  Devise 
shall  be  devised  to  any  Person  without  any  words  of  Limitation,  such  w*^?"*/"^ 
Devise  shall  be  construed  to  pass  the  Fee  Simple,  or  other  the  whole  Limitation 
Estate  or  Interest  which  the  Testator  had  Power  to  dispose  of  by  shau  be  con- 
Will  in  such  Real  Estate,  unless  a  contrary  Intention  shall  appear  by  pl^s^^he" 
the  Will.  Fee. 

XXIX.  And  be  it  further  enacted.  That  in  any  Devise  or  Bequest  The  Words 
of  Real  or  Personal  Estate  the  Words  "die  without  Issue,"  or  "die  "'1'®'^''^'^,: 
without  leaving  Issue,"  or  "  have  no  Issue,"  or  any  other  Words  which  or  "die'^' 
may  import  either  a  Want  or  Failure  of  Issue  of  any  Person  in  his  without 
Lifetime,  or  at  the  Time  of  his  Death,  or  an  indefinite  Failure  of  his  [lH''^^^ 
Issue,  shall  be  construed  to  mean  a  Want  or  Failure  of  Issue  in  the  shall  be 
Lifetime  or  at  the  Time  of  the  Death  of  such  Person,  and  not  an  in-  ™nstrued 
definite  Failure  of  his  Issue,  unless  a  contrary  Intention  shall  appear  v^t'hout 
by  the  Will,  by  reason  of  such  Person  haviug  a  Prior  Estate  Tail  or  of  issue  living 
a  preceding  Gift,  being  (without  any  Implication  arising  from  such  Death 
Words),  a  Limitation  of  an  Estate  Tail  to  such  Person  or  Issue,  or 
otherwise  :.  Provided,  that  this  Act  shall  not  extend  to  Cases  where 

such  Words  as  aforesaid  import  if  no  Issue  described  in  a  preceding 
Gift  shall  be  born,  or  if  there  shall  be  no  Issue  who  shall  live  to  attain 
the  Age  or  otherwise  answer  the  Description  required  for  obtaining  a 
vested  Estate  by  a  preceding  Gift  to  such  Issue. 

XXX.  And  be  it  further  enacted,   that  where   any  Real  Estate  No  Devise 
(other  than  or  not  being  a  Presentation  to  a  Church)  shall  be  devised  *"  Trufctees 
to  any  Trustee  or  Executor,  such  devise  shall  be  con.strued  to  pass  tors,' except 
the  Fee  Simple  or  other  the  whole  Estate  or  Interest  which  the  f<J>"  '^  Term 
Testator  had  power  to  dispose  of  by  Will  in  such  Real  Estate,  unless  tationToT 

U   U   2 


GGO 


APPENDIX. 


Church, 
shall  pass  a 
Chattel 
Interest. 
Trustees 
under  an 
unlimited 
Devise, 
where  the 
Trust  may 
endure  be- 
yond the 
Life  of  a 
Person 
beneficially 
entitled  for 
Life,  to  take 
the  Fee. 
Devises  of 
Estate.s  Tail 
shall  not 
lapse. 


Gifts  to 
Children  or 
other  Issue 
who  leave 
Issue  living 
at  the 
Testator's 
Death  shall 
not  lapse. 


Act  not  to 
extend  to 
Wills  made 
'before  1838, 
nor  to 
Estates  jiv.r 
autre  vie  of 
Persons  who 
die  before 
1838. 


Act  not  to 
extend  to 
Scotland. 
Act  may  be 
altered  this 
Session. 


a  definite  Term  of  Year.3,  absolute  or  determinable,  or  an  Estate  of 
Freeliold,  shall  thereby  be  given  to  him  expressly  or  by  Implication. 

XXXI.  And  be  it  "further  enacted,  That  where  any  Real  Estate 
shall  be  devised  to  a  Trustee,  without  any  express  Limitation  of  the 
Estate  to  be  taken  by  such  Trustee,  and  the  beneficial  Interest  in 
such  Real  Estate,  or  in  the  surplus  Rents  and  Profits  thereof,  shall 
not  be  given  to  any  Person  for  Life,  or  .such  beneficial  Interest  shall 
be  given  to  any  Person  for  Life,  but  the  Purposes  of  the  Trust  may 
continue  beyond  the  Life  of  such  Person,  such  Devise  shall  be  con- 
strued to  vest  in  such  Trustee  the  Eee  Simple,  or  other  the  whole 
legal  Estate  which  the  Testator  had  Power  to  dispose  of  by  Will  in 
sucli  Real  Estate,  and  not  an  Estate  determinable  when  the  Purposes 
of  the  Trust  shall  be  satisfied. 

XXXII.  And  be  it  further  enacted.  That  where  any  Person  to  whom 
any  Real  Estate  shall  be  devised  for  an  Estate  Tail  or  an  Estate  in 
quasi  Entail  shall  die  in  the  lifetime  of  the  Testator  leaving  Issue 
who  would  be  inheritable  under  such  Entail,  and  any  such  Issue  shall 
be  living  at  the  Time  of  the  Death  of  the  Testator,  such  Devise  shall 
not  lapse,  Init  shall  take  effect  as  if  the  Death  of  such  Person  had 
happened  immediately  after  the  Death  of  the  Testator,  unless  a  con- 
trary Intention  shall  appear  by  the  Will. 

XXXIII.  And  be  it  further  enacted.  That  where  any  Person  being 
a  Child  or  otlier  Issue  of  the  Testator  to  whom  any  Real  or  Personal 
Estate  shall  be  devised  or  bequeathed  for  any  Estate  or  Interest  not 
determinaljle  at  or  before  tlie  Death  of  such  Person  shall  die  in  the 
Lifetime  of  the  Te.stator  leaving  Issue,  and  any  such  Is.sue  of  such 
Person  shall  be  living  at  the  Time  of  the  Death  of  the  Testator,  such 
Devise  or  Bequest  shall  not  lapse,  but  .shall  take  effect  as  if  the 
Death  of  such  Person  had  happened  immediately  after  the  Death 
of  the  Testator,  unless  a  contrary  Intention  shall  appear  by  the 
Will. 

XXXIV.  And  be  it  further  enacted.  That  this  Act  shall  not  extend 
to  any  Will  made  before  the  First  Day  of  January  One  thousand 
eight  hundred  and  thirty-eight,  and  that  every  Will  re-executed  or 
republished,  or  revived  by  any  Codicil,  shall  for  the  Purposes  of  this 
Act  be  deemed  to  have  been  made  at  the  Time  at  which  the  same 
shall  be  so  re-executed,  republished,  or  revived  ;  and  that  this  Act 
shall  not  extend  to  any  Estate  fur  autre  vie  of  any  Person  who  shall 
die  before  the  First  Day  of  January,  One  thousand  eight  hundred 
and  thirty-eight. 

XXXV.  And  be  it  further  enacted,  That  this  Act  shall  not  extend 
to  Scotland. 

XXXVI.  And  be  it  enacted,  That  this  Act  may  be  amended, 
altered,  or  repealed  by  any  Act  or  Acts  to  be  passed  in  this  present 
Session  of  Parliament. 
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Duties  on  Probates  of  Wills  and  Letters  of 
Administration  under  the  Customs  of  Inland 
Revenue  Act,  1881. 

(As  passed  by  the  House  of  Commons,  May  30,  1881.) 


Where  the  estate  and  effects  for  or  in 
respect  of  wliich  the  probate  or  letters 
of  administration  is  or  are  to  be  granted 
exchisive  of    trnst  property  is    above 

^100  and  not  above  <£500 At  the  rate  of  £1  for  every 

=£50,  and    for   any  fractional 
part  of  £50  over  any  multiple 
of  £50. 
Where  the  estate  and  effects  shall  be 
above  i^'500  and  not  above  £1000     .     .     At  the  rate   of  £l   5s.  for 

every  £50,  and  for  any  frac- 
tional part  of  £50  over  any 
multij)le  of  £50. 
Where  the   estate   and  effects  shall 

be  above  £1000 At  the  rate  of  £3  for  every 

£100,  and  for  any  fractional 

part  of  £100  over  any  multiple 

of  £100. 

By  section  28,  for  the  piirposes  of  the  duty  a  deduction  is  allowed 

of  funeral  expenses  and  debts,  not  including  voluntary  debts,  expressed 

to  be  payable  on  the  death  of  the  deceased,  or  payable  under  any 

instrument  which  shall  not  have  been  bond  fide  delivered  to  the  donee 

thereof  three  months  before  the  death  of  the  deceased,  and  debts  in 

respect  whereof  any  real  estate  may  be  primarily  liable  or  a  re- 

imbiu'sement  may  be  capable  of  being  claimed  from  any  real  estate 

of  the  deceased  or  from  any  other  estate  or  person. 

The  funeral  expenses  to  be  deducted  must  be  reasonable  funeral 
expenses  according  to  law. 

By  section  33,  where  the  whole  personal  estate  and  effects  of  any 
person  dying  after  the  1st  June,  1881  (inclusive  of  property  by  law 
made  such  personal  estate  and  effects  for  the  purpose  of  the  charge 
of  duty,  and  any  personal  estate  and  effects  situate  out  of  the  United 
Kingdom),  without  any  deduction  for  debts  or  funeral  expenses,  shall 
not  exceed  £300,  the  person  applying  for  probate  or  letters  of  admin- 
istration may  deliver  a  notice  setting  forth  the  particulars  of  the 
estate  and  effects,  and  deposit  the  sum  of  15  shillings  for  fees  of 
Court  and  expenses  ;  and  also,  in  case  the  estate  exceeds  £100,  the 
further  sum  of  30  shillings  for  stamp  duty. 
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By  section  36,  the  payment  of  the  sum  ot  30  shillings  under  sec- 
tion 33  is  to  be  in  full  satisfaction  of  any  claim  to  legacy  duty  or 
succession  duty. 

By  section  41 ,  any  legacy,  residue  or  share  of  residue,  payable  out 
of  or  consisting  of  any  estate  or  effects  according  to  the  value  whereof 
duty  has  been  paid  linder  the  Act,  is  relieved  from  the  1  per  cent, 
duty  imposed  by  55  Geo.  III.  c.  184.  And  in  respect  of  any  suc- 
cession to  property  according  to  the  value  whereof  duty  has  been  paid 
under  the  Act,  the  duty  of  1  per  cent,  imposed  by  the  Succession 
Duty  Act,  1853,  is  not  payable. 

By  section  42,  legacy  duty  is  payable  on  legacies  under  ^20,  unless 
the  whole  estate  is  less  than  ^100,  when  no  legacy  duty  is  payable 
on  any  part  of  the  estate. 
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Stamp  Duties  (Probates,  Legacies,  and  Succession). 


TABLES  for  Calculating  the  LEGACY  AND  SUCCESSION  DUTIES 
from  £100  to  £1  (a). 
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RATES  of  LEGACY  AND  SUCCESSION  DUTIES. 

(55  Geo.  HI.  c.  184,  and  16  ct-  17  Vict.  c.  51.) 


Description  of  the  Residuary  Legatee,  or  next  of  Kin,  to 
be  in  the  following  Words  of  the  Act. 


Oil  Real  or  Personal  Estate,  if  tlie 

Deceased  died  after  the 

6th  April,  1865. 


£1  per  cent. 


10 


.a  0 

o  -a 
bo, 


To  Children  of  the  deceased  and  their  Descendants — or   ■ 
to  the  Father  or  Mother,  or  any  lineal  ancestor  of  the 
deceased. 

To  Brothers  and  Sisters  of  the  deceased,  and  their  De- 
scendants. 

To  Brothers  and  Sisters  of  the  Father  or  Mother  of  the 
deceased,  or  their  Descendants. 

To  Brothers  and  Sisters  of  a  Grandfather  or  Grandmother 
of  the  deceased,  and  their  Descendants. 

To  any  person  in  any  other  degree  of  collateral  consan- 
guinity— or  to  Strangers  in  blood  to  the  deceased. 

The  Husband  or  Wife  of  any  relative  pays  the  same  rate  of  duty  as  that  to  which  the 
relative  would  be  liable,  16  &  17  Vict.  c.  51,  s.  11. 


o  2 


(«)  The  duties  on  sums  varying  between  those  stated  in  the  first  five  lines  of  the  Table  can,  of  course, 
be  ascertained  by  adding  the  different  proportions  together,  viz.,  £50,  £10,  £5,  for  £65— or  by  subtraction, 
as— for  £95,  £5  from  £100. 
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ABATEMENT, 

of  legacies,  620 — 622 

what  are  legacies  for  purpose  of,  620,  621 

how  the  value  of  annuities  calculated,  621 

legacies  for  valuable  consideration  have  prioiity,  ib. 

legacy  in  lieu  of  dower  where  testator  has  no  land  has  no  priority,  ib. 

legacy  to  wife  to  be  paid  at  once,  ib. 

time  of  payment  creates  no  priority,  lb.,  622 

use  of  words,  "firstly,"  "secondly,"  in  introducing  legacies,  622 

legacies  on  supposition  of  a  surplus,  ib. 

realty  given  subject  to  legacies  abates  before  them,  ib. 
between  general  and  residuary  legatees,  622 — 624 

legacies  have  priority  over  residue,  622,  623 

fund  set  apart  to  pay  annuities,  623 

direction  that  annuities  are  to  abate,  ib. 

loss  of  assets  falls  on  residue,  ib. 

consent  by  legatees  to  an  appropriation,  ib.,  624 

ABSOLUTE  INTEREST  IN  PERSONALTY,  370—376 
what  passes  an, 

words  of  limitation  to  pass,  '^ 

executors,  370 

heirs,  371,  372 

issue,  373,  374 
gift  of  the  income  of  property  when  it  passes,  374,  375 
power  of  disposition,  when  it  gives,  375,  376 
effect  of  subsequent  restrictions  upon,  377,  378 
distinguished  from  a  trust  (see  Trust),  378 — 386 
cannot  be  given  in  succession,  473 
implication  of  (see  Implication),  567 — 570 

ACCELERATION, 

of  power  of  leasing,  366 

not  effected  by  Thellusson  Act,  447,  448 

takes  place  where  the  tenant  for  life  is  incapable  of  taking,  609 

by  revocation  or  forfeiture,  610 

distinction  between  powers  of  sale  and  of  charging  as  regards,  ib. 

no  distinction  between  devises  and  appointments  as  regards,  i6. 

intention  not  to  accelerate  gift  in  default  of  appointment,  ib. 

ACCRUER,  516—518 

effect  of  a  clause  of,  upon  vesting,  416 

clause  of,  will  not  pass  accrued  shares,  516 

intention  that  accrued  are  to  go  with  original  shares,  517 

consolidation  of  original  and  accrued  shares,  ib. 

words  applicable  to  accrued  shares,  ib. 
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ACCRUER— continued. 

his  or  her  share  or  shares,  517 

share  and  shares  and  interest,  ih. 

where  the  fund  is  treated  as  entire  at  the  period  of  distribution,  ib. 

with  benefit  of  survivorshijj,  517 

gift  over  of  the  whole  fund,  518 

wliere  the  gift  is  residuary,  ib. 

restrictions  of  original  do  not  extend  to  accrued  shares,  ib. 

ACCUMULATION,  443—449 

of  rents  from  mines  passes  with  surface,  154 

of  past  years  when  applicable  to  maintenance,  369 

trust  for,  during  minorities  of  tenants  in  tail  void,  432,  433 

for  payment  of  debts  is  valid,  433 

till  the  fund  reaches  a  certain  sum  when  valid,  ib. 
trust  for,  beyond  limits  of  perpetiiity  is  void,  443 
effect  of  the  Thellusson  Act,  ib. 

property  given  so  as  to  involve,  is  within  the  statute,  ib.,  444 
owing  to  neglect  of  trustees  to  apply  money  at  once  is  not,  444 
direction  to  keep  up  policies  on  the  lives  of  children  is  not,  ib. 
testator  may  select  any  one,  but  not  more,  of  the  periods  allowed  by  the 

statute,  ib. 
period  of  twenty-one  years  runs  from  the  testator's  death,  ib. 
period  of  minority  runs  only  from  the  birth  of  the  minor,  ib. 
whether  allowable  during  minority  of  a  person  not  born  at  the  date  of  the 

will,  ib.,  445 
beyond  the  limits  of  the  statute  is  void  jaro  tanto,  445 
for  payment  of  debts  is  excepted  from  the  statute,  ih. 
the  debts  must  be  bond  fide  debts,  ib. 

portions  for  children  of  testator  or  of  a  beneficiary  under  the  will  are  ex- 
cepted, ib.,  446 
what  interest  the  parent  must  take,  446 
what  portions  are  within  the  exception,  ib. 
fund  to  be  accumulated  and  given  to  children  living  when  accumulation 

ceases,  ib. 
fund  to   be   accumulated   and   given  to  parent  for  life,  and  then  to  his 

children,  ib. 
to  pay  portions  charged  by  another  instrument,  ib. 
portions  charged  by  the  will  are  within  the  exception,  ih. 
legatee  having  vested  right  may  stoj)  at  twenty-one,  447 
whether  the  rule  applies  to  charities,  ib. 
interests  in  remainder  not  accelerated,  ib. 
destination  of  excessive,  ih. 

the  statute  does  not  accelerate  any  gifts  in  the  will,  448 
forms  part  of  capital  of  residue,  ib. 
excessive,  of  residue  goes  to  heir  or  next  of  kin,  ih. 
income  of,  whether  it  forms  part  of  capital  of  residue,  ib. 
title  to  accumulated  fund  given  over  in  certain  events,  ib. 

ACKNOWLEDGMENT, 

of  signature  to  will,  27 — 29 
of  person  as  heir,  effect  of,  270 

ACREAGE, 

description  by,  effect  of,  97 

ADDITIONAL  LEGACIES  (see  Cumulative  Legacies),  114—118,  577 

ADDITIONS, 

made  in  will,  rule  as  to,  32 — 34 
made  in  mistake  as  to  fact,  577,  578 
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ADEMPTION, 

by  sale  before  date  of  will,  102 

effect  of  subsequent  repurchase,  ib.,  103 

confirmation  by  codicil,  103 

by  subsequent  dealings  with  projjerty  given  by  the  will,  119 — 122 
whether  specific  legacy  must  be  subject  to,  108 
by  the  act  of  the  testator,  119 

by  conversion  through  a  properly  constituted  authority,  ib. 
by  vis  major,  ib. 
effect  of  a  mere  transfer  to  trustees,  120 

a  forinal  change,  ib. 

receipt  by  the  testator  of  sbare  imder  former  will,  ('6. 

a  change  of  security,  ib. 

of  fund  subject  to  power,  121 

effect  of  confirmation  of  will  on  adeemed  legacy,  ib. 

the  Wills  Act,  102,  103 

gift  of  a  debt  adeemed  by  receipt,  121 

whether  a  fresh  debt  will  pass,  121 

of  a  gift  of  things  in  a  house,  121    122 

when  removal  is  material,  ib. 

whether  temporary  removal  will  work,  ib, 

by  change  of  interest,  122,  123 

of  lease  by  purchase  of  fee,  123 

section  23  of  the  Wills  Act  does  not  apjjly  to  cases  of,  575 
See  Conversion,  192 — 206 
of  legacies  by  subsequent  advances,  594 — 597 
distinguished  from  satisfaction,  586,  587 
testator  must  be  in  loco  parentis,  595 
advance  of  less  amount  adeems  pro  tanto,  ib. 
how  the  value  of  the  advance  is  estimated,  ib. 
gift  of  residue  may  be  adeemed,  ib. 
small  advances  for  special  purposes  will  not  adeem,  ib. 
how  the  pi'esumption  of,  is  rebutted,  ib.,  596 
differences  between  legacy  and  advance,  ib. 

advance  to  a  child  will  not  adeem  substitutional  gift  to  issue,  ib. 
advance  to  husband  for  purposes  of  the  marriage,  ib. 
whether  ademption  affects  executory  gifts  over,  ib.,  597 
adeemed  legacy  not  revived  by  codicil,  597 
advances  made  before  the  will,  ib. 
of  legacies  given  to  strangers  for  a  purpose,  ib. 
by  express  directions  (see  HoTCHPOT  Clauses),  597 — 600 

ADMINISTRATION, 

of  personalty,  governed  by  domicile,  3 
of  charitable  gifts,  301,  302 

of  assets,  618 — 669  ;  see  Assets,  Chakge,  Exonekatjon,  Marshalling, 
Costs. 

ADMINISTRATOR, 

durante  minore  cetate,  power  of,  356 
power  of  sale  not  implied  in,  362 
powers  of,  over  personalty,  364 

ADVANCEMENT, 

power  of,  not  confined  to  minority,  369 

what  payments  authorised  by,  ib. 

payment  to  husband,  ib. 

payment  of  debts,  ib. 

effect  of,  upon  vesting,  416 

in  legatee's  life,  whether  gift  by  will  is,  435,  436 
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ADVANCES, 

directions  to  bring  into  hotchpot,  597 — 600 

ADVOWSON, 

devise  of,  efifect  of,  154 

AFTER-ACQUIRED  LANDS, 

what  is  an  intention  to  di.sp<ose  of,  before  the  Wills  Act,  89 
effect  of  general  devise  on,  161,  162 

AFTER  THE  DEATH, 

effect  of  the  words  upon  vesting,  402,  403 
on  a  gift  in  default  of  issue,  543 

AGENT, 

whether  he  can  give  receipt,  364 

request  to  employ  person  as,  how  far  binding,  380 

ALIEN, 

will  of,  18 

may  be  legatee,  93 

ALIENATION, 

gift  over  of  annuity  upon,  389,  390 

direction  against,  effect  of  upon  rule  in  Shelley's  case,  345 
restraints  upon  (see  Conditions  repugnant),  458 — 460 
meaning  of,  463 

ALIQUOT  PART 

of  a  fund,  what  is  a  gift  of,  109,  110 

ALL  AND  EVERY 

create  joint  tenancy,  318 

ALTERATIONS 

in  will,  rules  as  to,  32 — 34 

of  soldier,  35 

made  in  mistake  as  to  fact,  577,  578 

ALTERNATIVE  CONTINGENT  LIMITATIONS, 

whether  rule  in  Shelley's  case  applies  to,  336 

distinguished  from  limitations  dependent  on  prior  limitations,  476,  477 

AMBIGUITY,  99,  100,  208,  209.    See  Evidence— Description. 

ANATOMY, 

gift  of  body  for  purpose  of,  80 

"AND,"  when  changed  into  "or," 

upon  the  context  in  a  direct  gift,  581 
in  gifts  over,  528 — 530 

if  A.  dies  unmarried  and  without  issue  after  dsvise  in  fee,  528 
after  devise  for  life  with  remainder  to  children,  ib. 
after  devise  in  tail,  gift  over  if  A.  dies  under  twenty-one  and  with- 
out issue,  ib. 
gift  over  upon  two  events,  one  of  which  includes  the  other,  529 
two  independent  events,  530 

AND  ALSO, 

effect  of,  in  introducing  specific  gift,  112 

ANNUITIES, 

from  what  time  they  begin  to  run,  1 42 
postponement  of,  to  debts  and  legacies,  ib. 
arrears  of,  intei'est  on,  ib. 
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ANNUITIES— foftimwcfZ. 

gift  of,  charged  on  land  with  powers  of  distress  is  specific,  110 

are  included  in  term  of  legacies,  153 

rank  with  legacies  for  pxirposes  of  abatement,  620 

how  valued  for  purpose  of  abatement,  621 

characteristics  of,  387 — 390 

and  rent-charge  distinguished,  387 

right  to  distrain  by  statute,  ib. 

annuitant  may  bring  action  to  administer,   387 

charge  upon  realty  and  personalty,  ib. 

rule  in  Shelley's  case  applies  to  rent-charge,  ib.,  388 

given  with  words  of  inheritance  devolve  like  realty,  388 

cannot  be  entailed,  ib. 

though  given  with  words  of  inheritance  remain  personalty,  ib. 

charged    upon    realty    without    words    of   inheritance    are  personal 
estate,  ib. 

direction  to  lay  out  sum  in  purchase  of,  is  gift  of  sum,  388 

purchase  annuity  of  given  amount,  ib.,  389 

gift  over  on  bankruptcy  and  alienation,  389 

when  annuitant  entitled  to  value  of,  390 
duration  of,  390—397 

simple  gift  of,  is  for  life,  390 

charged  on  freeholds,  390 

chattels  real,  ib.,  391 

created  de  novo  not  affected  by  section  28  of  Wills  Act,  390,  391 

for  maintenance,  391,  396 

gift  of  property  to  produce,  391 

direction  to  purchase,  ib.,  392 

gift  of  part  of  income  of  a  fund,  392 

devise  of  testator's  property  on  trust  to  pay,  ib.,  393 

direction  for  cesser  in  certain  events,  393 

power  to  appoint  in  fee,  ib. 

limitations  inconsistent  with  a  mere  life  interest,  ib. 

gift  of,  to  several  or  their  heirs,  ib. 

implication   of    survivorship  between    annuitants,    393 — 396.       See 
Survivorship,  Implication  of. 

gift  of,    during   minority  of  an   infant,  whether  it  determines  with 
infant's  death  under  twenty-one,  396,  397 
whether  charged  on  income  or  corpus,  63.5 — 638 

direction  to  set  apart  a  fund  to  fall  into  residue,  636 

with  gift  over,  ib. 

gift  over  of  the  fund  subject  to  or  after  payment  of,  637 

corpus  treated  as  entire  after  annuitant's  death,  ib. 

gift  of  sui'plus  income  of  each  year,  ib. 

when  a  continuing  charge  on  rents  and  profits,  ib.,  638.    Wormald  v. 
Muzeen,  17  Ch.  D.  16 

when  primary  charge  on  land,  641.     Patching  v.  Barnctt,  revd.  W. 
N.  1881,  108 

ANTICIPATION,  RESTRAINT  UPON, 
of  annuity,  effect  of,  389 
whether  can  be  void  for  remoteness,  431 
when  valid,  460,  469 
what  creates,  470,  471 
will  be  inserted  in  settlement  to  separate  use,  561 

APPOINTMENT  (see  Power), 

under  a  special  power  with  invalid  condition  added,  raises  no  election,  84,  91 
it  may,  if  the  whole  appointment  is  invalid,   85 

whether  it  takes  fund  from  donees  in  default  in  all  events,  ISO,  181.      In 
re  IckeringiW s  Estate,  17  Ch.  D.  151 
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APPOINTMENT— con^mwec/. 

may  take  effect  as  devise,  181 

class  to  take  in    default  of,  249 — 251 

of  trustees  of  inheritance  passes  fee,  346 

to  joint  tenants,  effect  of  lapse,  602 

to  objects  aud  non-objects,  effect  of,  318,  606 

with  invalid  restrictions  added,  377 

APPORTIONMENT 

of  rents  between  residuary  and  specific  devisees,  135 

does  not  apply  to  profits  of  a  private  partnership,  ib. 

applies  where  an  absolute  is  cut  down  to  a  life  interest,  ib. 

of  condition,  457 

of  money  charged  on  realty  and  personalty,  and  given  to  charity,  192 

APPROPRIATION 

to  answer  legacy,  when  binding,  623,  624 

APPURTENANCES, 

what  will  pass  as,  155,  165 

ARREARS 

of  an  annuity,  whether  they  carry  interest,  142 

ARTICLES, 

meaning  of,  184 

AS  FAR  AS  the  rules  of  law  and  equity  permit, 

effect  of  these  words  on  doctrine  of  perpetuity,  438,  439 

whether  they  create  an  executory  trust,  552,  553,  558 

whether  they  carry  on  chattels  directed  not  to  vest  in   a  tenant  in  tail 

dying  under  twenty-one,  552,  553 
effect  where  the  trust  is  clearly  executory,  558 

ASSENT 

of  husband  to  wife's  will,  17 

ASSETS, 

order  of,  for  payment  of  debts,  618 — 624 

1.  general  personal  estate,  618 

specific  fund  charged,  ib. 
residue  undisposed  of,  ib. 
leo^acy  in  lieu  of    share  of   residue  which  lapses,  is  payable  out  of 

general  personal  estate,  ih.,  619 
whether  lapsed  share  of  residue  exonerates  share  well  disposed  of,  619 

2.  real  estate  devised  for  pajonent  of  debts,  whether  descended  or  not,  ib. 

3.  real  estate  descended  not  charged  with  debts,  620 

4.  real  estate  charged  with  debts  and  devised  or  descended,  ib. 

5.  pecuniary  legacies,  ib. 

whether  lapsed  legacy  exonerates  one  that  takes  effect,  ib. 

what  are,  for  purposes  of  abatement,  ib.,  621 

priority  between,  621 

legacies  and  residue,  622,  623 

6.  real  estate  devised  not  charged  with  debts,  624 

7.  property  appointed  under  a  general  power,  ib. 

8.  foreign  land  follows  lex  loci,  ib. 

how  costs  of  administration  are  payable,  625 — 627 

See  Patching  v.  Barnett,  Law  Times,  July  2,  1881 
loss  of,  on  whom  it  falls,  623 

ASSIGNS, 

trust  to  be  executed  by  the  survivor  of  the  trustees,  his  heirs  and  assigns, 

is  devisable,  75 
effect  of,  used  as  a  word  of  limitation,  272,  273 
when  superadded  to  representatives,  286 
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AS  WELL  AS, 

effect  uf,  in  making  gift  specific,  112 

AT, 

effect  of,  in  a  devise  of  specific  lands,  9G,  97 

ATTESTING  WITNESS, 

signature  by,  to  will,  29,  30 
gifts  to,  94 

AT  THE  DEATH, 

gift  over,  when  it  cuts  legatee  down  to  life  intei-est,  473,  484,  579 
effect  of,  upon  gift  in  failure  of  issue,  543 

ATTRACTION, 

doctrine  of,  369,  372,  373,  374,  541 


B. 

BANK  NOTES 

will  pass  as  money,  144 

BANKRUPTf!Y, 

gift  over  on,  of  annuity,  389 

when  effectual,  461,  466 

construction  of,  464,  465 

when  it  determines  power  to  ajDpoint  to  children,  463 

BASTARDS.     See  Illegitimate  Children,  226—239 

BELIEF, 

erroneous,  will  not  raise  election,  83 
legacy  given  from  erroneous,  677,  578 

BENEFICIAL 

power,  meaning  of,  173,  174 
interest,  meaning  of,  409 

BENEFIT,  words  of 

whether  they  prevent  legal  estate  from  passing,  168 
superadded  to  executors,  370 
gifts  in  trust,  384 

BENEVOLENCE, 

purposes  of,  are  not  charitable,  290,  291 

BEQUEATHED, 

gift  of  property,  148 

BLANKS 

may  be  left  in  will,  32 

may  not  be  filled  up  by  parol  evidence,  208,  209,  242 

BONA   VACANTIA, 

Crown  entitled  to,  612 

BONUS 

on  shares  declared  before  the  death,  will  not  pass  with  the  shares,  134 

when  apportionable,  135 

right  to,  as  between  tenant  for  life  and  rernainderman.  644 

BOOK-DEBTS, 

what  passes  under,  1 48,  1 56 
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BORN, 

gift  to  children,  whether  it  excludes  those  afterborn,  240 

BORN  OR  TO  BE  BORN, 

effect  of  words  in  extending  class,  251,  252 

BOROUGH  ENGLISH  LANDS, 

devise  of,  to  the  heir  of  a  person,  269 

BUILD, 

gift  to,  charitable  institutions,  307 — 310 

BUSINESS, 

cannot  be  carried  on  without  authority,  366 
what  capital  may  be  employed  in,  ih. 
effect  of  direction  to  carry  on,  ib.,  367 
See  In  re  Morgan,  29  W.  R.  733 


C. 

CALLS 

upon  shares,  when  payable  by  specific  legatee,  125,  126 

CAPACITY, 

testamentary,  what  is,  14 — 19 

CAPITA,  PER  (see  Distribution),  252—256 

gift  to  several  families  goes  to  children,  268 

CAPITAL  AND  INCOME, 

accumulations  released  by  statute  are  capital  of  residue,  448 
whether  income  of  accumulations  is  capital  of  residue,  ih. 
as  between  tenant  for  life  and  remainderman, 

dividends  declared  before  death  of  tenant  for  life  are  income,  643 

on  shares  declared  after  death  of  tenant  for  life,  ib.,  644 

partnership  profits,  644 

debts,  ib. 

effect  of  a  power  of  declaring  whether  profits  shall  be  income  or 
capital,  ib. 

bonus  out  of  profits,  ib. 

timber,  ib.,  645 

(See  Tenant  for  Life  and  Remainderman.) 

CASH, 

meaning  of,  147 

CHANGE 

of  interest  of  testator, 

acceptance  of  new  lease,  122 
purciiase  of  equity  of  redemption,  123 
effect  of  Wills  Act,  ib. 

CHANGING  WORDS, 

"  or  "  A\dU  not  be  changed  into  "  and  "  in  a  condition  precedent,  581 

(See  Or),  331,  393,  492 
"fourth  "  changed  into  "fifth,"  582 

change  of  "  and  "  into  "or"  in  gifts  over,  528 — 530,  581 
change  of  "  or  "  iuto  "and,"  530,  531 

CHARGE 

on  realty,  when  it  includes  legacy  by  vxnattested  codicil,  55 
on  specific  gift  when  adeemed,  119 
may  operate  by  way  of  devise,  181 
tipon  devisee,  effect  of  in  passing  fee,  326 
on  land,  vesting  of,  406,  407 
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CHAEGE — continued. 

reduplication  of,  under  referential  gift,  555 

power  to,  when  inserted  in  settlement,  561,  562 

will  not  fail  by  revocation  of  devise,  subject  to  charge,  576,  577 

death  of  devisee,  604 

will  by  ademption  of  gift,  subject  to  the,  ib. 
devise  subject  to,  which  fails,  608,  609 

CHARGE  OF  DEBTS, 

effect  of,  in  excluding  trust  estates  from  general  words,  169 

in  excluding  property  subject  to  a  power  from  general  words,  174 

on  estates  of  trustees,  351,  352 

whether  it  gives  executors  a  power  of  sale,  360 — 363 
power  to  give  receipt  implied  from,  364 
what  debts  it  includes, 

debts  subsisting  at  the  death,  629 

damages  accrued  after  the  death,  630 

direction  to  pay  debts  subsisting  at  a  particular  time,  ih. 

of  another,  ib. 

deduct  debts  due  from  a  legatee,  ih. 


testamentary  expenses,  what  are,  625 
funeral  and  other  expenses,  ib. 
upon  what  property  it  takes  effect, 

charge  of  debts  and  legacies  charges  all  the  testator's  property,  630 

legacies  merely,  is  confined  to  residuaiy  lands,  631 

how  created, 

devise  of  rentcharge,  631 

charge  on  realty  in  case  personalty  insufficient,  ih. 

general  direction  to  pay  debts,  ib. 

whether  it  charges  realty  left  to  descend,  ih.,  632 

subsequent  express  charge  of   certain  debts    on  particular   lands  is 

immaterial,  632 
subsequent  charge  of  all  debts  on  personalty  is  immaterial,  ih. 

certain  lands,  ih. 

effect    of    exception    of    certain    lands    out    of    subsequent    express 

charge,  ib. 
express  charge  not  controlled  by  subsequent  partial  charges,  ih. 
effect  of  a  direction  to  executors  to  pay  debts,  ih. 
where  no  realty  is  devised  to  them,  ib. 
land  devised  to  them  is  charged,  ib.,  633 
whether  legacies  to  be  paid  by  executor  are  charged  on  lands  devised 

to  him,  633 
it  is  immaterial  whether  the  devise  is  for  life  or  in  tail,  633 
unequal  devises  to  executors,  ih. 
gift   of   real  and  personal  estate  after  payment  of    debts    charges 

both,  ib.,  634 
power  to  raise  debts  out  of  rents  and  profits  charges  corpus,  634 
whether  annuity  is  charged  on  corpus  or  income,  635 — 638 

CHARITY,  gifts  to,  290—313 
defined,  290—296 

gifts  for  educational  and  religious  purposes,  290 

for  objects  of  liberality  and  benevolence,  ih.,  291 

for  private,  291 

gift  to  voluntary  society,  ib. 

for  benefit  of  parish,  ih. 

to  build  or  repair  a  tomb,  ib. 

to  repair  a  church,  ib.,  292 

in  favour  of  Dissenters,  Jews,  and  Roman  Catholics,  ib, 

to  monastic  orders,  ib.,  293 

X  X 
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CUAIUTY— continued. 

gift    for  release  of  poachers,  293 

superstitious  uses,  ib. 

for  masses,  ib. 

for  masses  in  Ireland,  ib.,  294 

for  relief  of  aged,  impotent,  and  poor,  294 

for  ^vidows  and  orphans,  ib. 

to  poor  relations,  whether  charitable,  ib.,  295 

in  respect  of  an  office,  295,  296 

to  poor  clergymen  to  be  selected  by  a  trustee,  296 

to  trustees  of  a  charity  mthout  more,  ib. 

doctrine  of  cy  pres,  296 — 301,  311 

gift  to  a  particular  charity  may  lapse,  296 
misdescription  of  a  charitable  society,  297 
gift  for  definite  charitable  object  may  fail,  ib. 
inquiry  directed  as  to  the  possibility  of  an  object,  ib. 
gift  upon  a  remote  event  is  void,  ib. 
gift  for  charitable  or  other  indefinite  objects,  298 
where  part  must  be  applied  to  charity,  ib. 
when  there  is  a  generaJ  charitable  intent,  299 

whether  particular  charitable  gifts  fall  into  residue  given  to  charity,  ib. 
gift  contrary  to  policy  of  statute,  ib. 

increase  in  value  of  rents  and  profits  given  to,  ib.,  300,  301 
administration  of,  301,  302 

gift  to  charitable  institution  is  administered  by  the  institution,  301 

trustees  administered  by  court,  ib. 

foreign  trustees,  ib. 

where  a  discretion  left  to  the  trustee,  302 
what  may  not  be  given  to  charity,  302 — 313 
eiiect  of  the  statute  of  jSfortmain,  ib. 
what  is  an  interest  in  land  within  the  Act,  302 — 306 

money  to  arise  from  sale  of  land,  302 

purchase  money  for  land  contracted  to  be  sold,  303 

money  to  arise  from  sale  of  land  under  a  prior  instrument,  ib. 

crops,  leaseholds,  304 

money  secured  by  mortgage  of  land,  ib. 

equitable  mortgages  and  mortgages  of  leaseholds,  ih. 

mortgages  of  real  and  personal  property  when  apjiortioned,  ib. 

of  rates  on  occupiers,  ib. 

of  poor  rates,  ib. 

of  turnjDike  tolls  and  harbours  and  dock  rates,  ib. 

Metropolitan  Board  of  Works  Stock,  ih. 

arrears  of  interest  due  on  a  mortgage,  305 

rent  accrued  since  the  death  on  land  contracted  to  be  sold,  ib. 

judgment  debt  charged  on  realty,  ib. 

covenant  to  leave  money  by  vnl\  is  void  as  regards  realty,  305 

shares  in  public  companies  are  not  within  the  statute,  ib. 

debenture  stock,  debentures,  mortgage  debentures  of  railways, 
305,  306 

bonds  charged  on  police  rates,  306 

arrears  of  rent  due  at  the  death,  ib. 

nor  apportioned  rent,  ib. 

nor  royalty  on  minerals,  nor  tenant's  fixtures,  ib. 

legacy  diity  on  charitable  legacy  must  be  paid  out  of  pure 
personalty,  302 
what  is  personalty  to  be  laid  out  in  land,  306 — 310 

money  to  be  invested  on  real  or  mortgage  security,  306 

money  ultimately  to  be  invested  in  land,  ib. 

where  the  trustees  have  an  option,  ib. 

gift  to  pay  off  a  mortgage  debt,  ih.,  307 


INDEX.  G75 

GHAUITY— continued. 

gift  to  improve,  enlarge,  or  repair  a  charitable  institution,  307 

build,  ib. 

discretion  to  trustees  to  build  or  not,  ib. 

trustees  to  select  charities,  ib. 

gift  to  establish  a  charity,  308 

provide  a  charity,  ib. 

support  or  found,  ib. 

endow,  ib. 

evidence  of  intention  that  land  was  not  intended  to  be  purchased, 
ib.,  309,  310 

gift  to  charity  existing  for  purchase  of  land,  310 

foreign  charity,  ib. 

universities  of  Oxford  and  Cambridge,  and  Eton,  Winchester,  and 
Westminster,  ib.,  311 

whether  a  devise  to  a  college  carries  legal  estate,  311 

charities  empowered  to  hold  lands,  ib. 

money  to  be  employed  on  land  devised  to  charity,  lb. 

redemption  of  land  tax,  ib. 

Church  Building  Acts,  ib.,  312 

endowment  of  districts,  312 

secret  trust  for,  bad,  313 

whether  legal  estate  passes,  ib. 
gift  over  of  property  given  to,  cannot  be  too  remote,  424 
whether  accumulation  directed  in  favour  of,  may  be  stopped,  447 
gift  to,  of  residue  after  void  gift  is  good,  585 
marshalling  in  favour  of,  628,  629 

CHATTEL  INTEREST, 

when  tnistees  take,  352,  353 

CHATTELS, 

in  a  house,  bequest  of,  121,  122,  150,  151,  186 

meaning  of,  160 

bequest  of,  by  reference  to  limitations  of  realty,  552 — 555 

effect  of  revocation  of  trusts  of  realty,  577 

executory  trust  to  settle,  558 

who  entitled  to,  in  default  of  next  of  kin,  612 

CHILD, 

when  used  as  a  word  of  limitation,  332,  333 

CHILD  ^-iV  VENTRE, 

is  considered  as  born  for  j)urposes  of  benefit,  219 

but  for  no  other  purpose,  ib. 

whether  illegitimate,  can  acquire  reputation  of  parentage,  237 — 239 

effect  of,  upon  rule  in  Wild's  case,  334 

CHILDREN, 

gifts  to  illegitimate  (see  Illegitimate  Children),  226 — 239 
legitimate,  239—256 

whether  children  must  be  legitimate  according  to  English  law,  226, 
227 

includes  children  by  a  first  and  second  marriage,  239 

does  not  include  grandchildren,  ib.,  240 

words  of  futurity  will  not  exclude  existing  children,  240 

posthumous  children,  ib. 

words  referring  to  existing  children  will  not  exclude  afterborn,  ib. 

express  gift  to  a  child  will  not  exclude  him  from  a  gift  to  children,  ib. 

gift  to  a  class  for  life  and  then  to  their  children,  when  some  members 
of  the  class  are  dead  at  the  date  of  the  will,  241 

X  X  2 
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CHILD'REN— continued. 

gift  to  the  children  of  A.  and  B.,  241 

a  certain  number  of  children  when  there  are  more,  ib.,  242, 

243 
when  the  class  is  ascertained  (see  Class  when  ascertained),  243 — 

251 
effect  of  ■words  of  futurity  upon  the  ascertainment  of  the  class,  251 
gifts  to  parent  and,  whether  they  take  successively  or  jointly,  314 — 317 
used  as  a  word  of  limitation  (see  Wild's  case,  rule  in),  332 — 335 
gifts  to,  who  survive  their  parents  (see  Vesting),  418 — 422 
portions  for,  when  excepted  from  Thellusson  Act,  445,  446 
gifts  over  upon  death  without,  532,  533 

without  leaving,  ib. 

unmarried  and  without,  528 

CHOSES  IN  ACTION, 

whether  they  pass  as  things  in  a  locality,  150,  151,  160 

CHURCH, 

gift  to  build  a,  312 

CLASS, 

gift  to,  right  to  income,  137 

one  of  a,  219 

devise  to  a,  in  tail,  whether  they  take  jointly  or  successively,  314 

gift  to  a  contingent,  and  upon  a  contingency,  403,  404,  409,  410 

gifts  to  a,  when  the  youngest  attains  twenty-one,  417,  418 

doctrine  of  lapse  in  case  of  gifts  to  a,  605,  606 

what  is  a  gift  to  a,  607 

gift  to  persons  "before  named,"  ib. 

five  daughters  of  A.,  ib. 

executors  "herein-named,"  ib. 

a  class  and  an  individual,  ib.,  608 

CLASS  WHEN  ASCERTAINED, 

when  the  gift  is  to  younger  children,  221,  222 

when  the  gift  is  to  younger  children  upon  a  contingency,  ib. 

when  the  eldest  son  is  to  be  ascertained,  224 

in  gifts  to  children,  242—252 

immediate  gift  or  devise,  242,  243 

contingent  remainder,  244 

copyholds,  245 

effect  of  recent  statute,  ib. 

equitable  remainder,  ib. 

future  gifts,  246 

gift  of  reversionary  property,  ib. 

- —  to  be  paid  at  twenty-one,  ib. 

of  maintenance  out  of  vested  shares,  247 

division  when  the  youngest  attains  twenty-one,  248 

gift  of  fixed  sum  to  each  member  of  a  class,  ib. 

to  children  who  attain  twenty-one,  ib. 

child  en  ventre  admitted,  249 

conceived  before  but  born  after  marriage,  ib. 

class  to  take  in  default  of  appointment,  249 — 251 

where  the  only  gift  is  through  the  power,  249,  250 

power  to  appoint  by  deed  or  will,  250,  251 

effect  of  words  of  futurity,  251,  252 
in  the  case  of  gifts  to  issue,  262 

when  the  gift  is  substitutional,  ib. 

in  remainder,  ib. 
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CLASS  WHEN  ASCERTAINED— coH</»«e(Z. 

in  the  case  of  gifts  to  relations,  264 — 266,  280 

the  class  is  ascertained  at  the  death  of  the  propositus,  264 
where  the  tenant  for  life  is  sole  next  of  kin,  ib.,  265 
when  the  class  to  take  in  default  is  ascertained,  265,  266 

in  the  case  of  gifts  to  next  of  kin  or  heirs,  280 — 283 

same  rules  apply  to  realty,  personalty,  and  a  mixed  fund,  280 
next  of  kin  are  ascertainable  at  the  death  of  the  propositus,  ih. 
when  the  tenant  for  life  is  sole  next  of  kin,  ib.,  281 
exception  of  persons  who  could  only  be  next  of  kin  if  the  tenant  for 

life  were  dead,  281 
next  of  kin  of  a  deceased  person  when  the  tenant  for  life  is  sole  next 

of  kin,  ih. 
same  rules  apply  in  the  case  of  executory  gifts,  ib.,  282 
when  the  gift  is  to  nearest  of  kin  of  my  family  or  relations,  ib. 
efifect  of  words  of  futurity  upon  the  rule,  282,  283 

in  the  case  of  substitutional  gifts,  500,  501 

gifts  to  survivors  (see  SuBVivoKs),  511 — 516 

CLEAR  SUM, 

gift  of,  whether  free  from  legacy  duty,  143 

CODICIL, 

revocation  of  will  by,  42 — 44,  576,  578,  579 
revival  of  will  by,  58 — 60 

See  In  bonis  Stedman,  29  W.  R.  743. 

COLLATERxVL  HEIR, 

devise  to,  in  default  of  heirs,  creates  an  estate  tail,  324 

COLLEGE, 

devise  to,  310,  311 

COMMON,  TENANCY  IN, 

what  creates  (see  Joint  Tenancy),  320 — 322 

CONCURRENT  AND  SUCCESSIVE  INTERESTS,  314—317 

CONDITIONS 

of  original  apply  to  substituted  legacy,  117,  118 
distinguished  from  cases  of  election,  82,  83 

from  trusts,  382,  398 

from  limitations,  398 

devise  subject  to  a  proviso,  399 

estate  of  trustees  to  preserve,  ib. 

general  test  of  precedent,  ib.,  400 

involving  consideration,  ib. 

requiring  time  for  their  performance,  ib. 

precedent  must  be  fulfilled  whether  impossible,  impolitic,  or  illegal,  400 

involving  physical  impossibility  void  in  personalty,  ib. 

discharged  by  testator,  ib. 

contra  bonos  mores  void  in  personalty,  ih.    See  Vesting,  400 — 406 

subsequent,  450 — 471 

impossible,  impolitic,  or  illegal,  are  ineffectiial,  450 

whether  a  gift  over  is  material,  ih. 

marriage  with    consent  of   several   persons  becomes  impossible  by 
death  of  any,  ih. 

not  performed  through  ignorance  take  effect,  451 

unless  the  devisee  is  heir,  ib. 
■  forfeiting  a  legacy  if  not  claimed  within  a  given  time,  ib. 

what  amounts  to  a  claim,  ib. 

whether  effectual  without  gift  over  in  realty,  ib. 
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CONDITIONS— coniiwMecZ. 

whether  personalty  follows  the  same  rules,  451,  452 
test  of  validity  of,  452 
of  residence  must  be  clearly  defined,  ib. 
not  to  dispute  a  will  are  valid,  ib. 
not  to  institute  legal  proceedings,  ib.,  453 
to  require  bonds  not  to  marry,  453 
in  restraint  of  marriage,  453 — 457 

applies  to  lawful  marriage,  453 

imposed  on  devisees  for  life  or  in  fee  are  valid,  ib. 

devisee  in  tail,  ib. 

bad  in  case  of  personalty,  ib. 

same  rule  applies  to  a  mixed  fund,  ib. 

whether  same   rule   aj^plies   to   legacy  out   of   proceeds  of   sale  of 

land,  ib. 
limitation  till  marriage  is  good,  ib. 
in  partial  restraint  of  marriage  are  good,  454 
restraining  widow  or  widower  from  marrying,  ib. 
requiring  marriage  with  consent,  ib. 

See  In  re  Browns  Trusts,  29  W.  E,.  604. 
restraining  marriage  before  a  certain  age,  ib. 
doctrine  of,  in  tcrrorem, 

to  what  conditions  it  applies,  454,  455 
conditions  in  partial  restraint  of  marriage,  ib. 

not  to  dispute  a  will,  455 

effect  of  a  gift  over,  ih. 

whether  the  doctrine  applies  to  conditions  precedent,  ih. 
waiver  of,  by  the  testator,  ib.,  456 

whether  second   marriage  with   consent   fulfils   condition    requiring    con- 
sent, ih. 
performance  of,  requiring  consent,  ib. 
consent  of  several  persons,  ih.,  457 

of  guardian  not  discharged  by  death  of  guardian  appointed  by  the 

will ;  In  re  Broim's  Trusts,  29  W.  R.  604 
apportionment  of  condition,  457 
right  of  pre-emption  within  given  time,  ib. 
requiring  a  i-elease  within  a  given  time,  458 
performance  of,  generally,  ih. 
rfepugnant,  458 — 471 

general  restraints  upon  alienation  are  bad,  458 
partial  restraints  upon  alienation  are  valid,  459 
whether  restraint   upon   alienation    by  any  particular  assurance  is 

good,  ib. 
direction  not  to  raise  rents,  ib. 
gift  over  of  personalty  on  alienation,  ih. 
gift  over  on  alienation  before  cei-tain  time,  ib.,  460 

before  period  of  distribution,  460 

gift  over  if  legatee  dies  intestate,  ib. 

if  prior  gift  is  void  at  law,  ib. 

condition  not  to  bar  entail,  ib. 

estate  tail  cannot  be  determined  in  part,  461 

directed  to  cease  as  if  tenant  in  tail  were  dead,  ib. 

absolute  interest  directed  to  cease  as  if  donee  were  dead,  ib. 
enjoyment  cannot  be  postj^oned  beyond  twenty-one,  ib. 
life  interest  must  be  sixbject  to  bankruptcy  law,  ib. 
whether  trust  for  maintenance  passes  to  creditors,  ib. 
life  interest  may  be  determined  on  bankruptcy,  462 
distinction  between  limitations  and  conditions  is  immaterial,  ib. 
effect  of  gift  over  upon  bankruptcy  for  the  maintenance  of  the  bank- 
rupt and  his  family,  ib.,  463 
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whether  bankruptcy  determines  a  power  of  appointing  to  children, 
463 

alienation,  what  it  includes,  ib. 

insolvency,  meaning  of,  ib. 

gift  over  upon  bankruptcy,  whether  it  includes  subsisting  bank- 
ruptcy, 464,  465 

effect  of  annulment  of  bankruptcy,  465 

bankruptcy  during  prior  life  estate,  ib.,  466 

what  words  create  a  separate  use,  466 — 468 

corpus  as  well  as  income  may  be  given  to,  466 

effect  of  separate  use  on  curtesy,  ib. 

separate,  own  use,  proper  hands,  467 

own  disposal,  where  the  legatee  is  married,  ib. 

receipt  clause,  ib. 

gift  for  maintenance,  468 

word  "  sole  "  does  not  primd  facie  create  separate  use,  ib. 

under  what  circumstances  it  may,  ib.,  469 
what  words  create  a  restraint  upon  anticipation,  469 — 471 

restraint  upon  income,  469 

corpus,  ib.,  470 

the  restraint  determines  with  coverture,  470 

but  revives  on  a  second  marriage,  ib. 

whether  the  restraint  upon  anticipation  imposed  upon  the  exercise 
of  a  power  attaches  to  the  gift  in  default  of  appointment,  ib., 
471 

CONSENT, 

to  exercise  of  power  of  sale, 

by  infant,  357 

by  tenant  for  life  after  alienation,  ib. 

bankruptcy,  ib. 

whether  survivor  of  class  can  give,  358 
to  investment, 

must  be  given  previously,  365 
marriage  with  (see  Conditions),  450,  454 — 456,  490 

CONSISTING  IN, 

effect  of  words,  in  restraining  large  words,  183 

CONSTRUCTIVE  TRUST, 

whether  it  passes  under  general  words,  169,  170 

CONSUMABLE  ARTICLES 

cannot  be  given  in  succession,  472 

CONTINGENCY, 

gift  upon,  must  be  literally  fulfilled,  404 

importing  no  more  than  determination  of  prior  estates,  ih.,  405 

not  imported  into  gift  to  a  single  child,  410 

reflected  back  into  constitution  of  original  class,  ib.,  411 

gift  to  a  class  upon  a,  contingency  when  imported  into  the  constitution  of 

the  class,  421,  422 
where  it  runs  through  a  series  of  limitations,  477,  478 
where  events  which  happen  include  named  events,  481 — 483 
gift  over  upon  death  treated  as,  483 — 485 

coupled  with,  485—490 

attaching  to  original  not  extended  to  substitutional  legatees,  498,  499 

CONTINGENT  GIFT, 

when  it  cai'ries  income,  133 — 137 
interest  on,  139,  140 
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CONTINGENT  POWEE, 

execution  of,  179 

CONTINGENT  liEMAINDEES  (see  Vesting),  400—406 
incidents  of,  244,  245,  474,  475 
trustees  to  preserve,  what  estate  they  take,  350,  351 

CONTINGENT  WILL,  11,  12 

CONTRACT  FOR  SALE, 

effect  of.  on  devise,  204,  205 

on  devise  of  trust  estates,  169,  170 

CONVERSION,  192—206 
what  effects,  192—194 

direction  to  consider  land  personalty,  192 

direction  to  divide,  ib. 

power  to  convert,  ib. 

conversion  upon  request,  193 

power  to  continue  securities,  ib. 

discretion  controlled  by  general  intention,  ib.,  194 

by  subsequent  limitation,  194 

whether  directed  for  a,ll  purposes  of  the  will,  194 — 197 

direction  that  realty  should  form  part  of  personalty,  194,  195 
gift  of  residue  of  proceeds  of  sale,  195 

whether  residuary  bequest  passes  proceeds  of  sale  of  realty,  ib. 
direction  to  convert  at  a  certain  time  and  divide,  ib. 
absolute  direction  to  sell,  ib. 
mixed  fund  to  be  converted,  196 

when  the  personalty  and  proceeds  of  sale  of  realty  are  treated  as 
sejsarate  funds,  ib.,  197 
who  is  entitled  to  property  to  be  converted  but  undisposed  of,  197,  198 
heir  at  law  and  next  of  kin  are  entitled,  197 
direction  that  proceeds  of  sale  of  realty  are  to  be  part  of  the  personal 

estate,  ib. 
declaration  that  the  proceeds  of  sale  shall  not  lapse  for  the  benefit  of 

the  heir,  ib. 
surplus  of  sale  of  realty  directed  to  be  personal  estate  and  given  to  the 

executors,  ib. 
money  to  be  laid  out  in  land  results  for  next  of  kin,  198 
how  the  heir  and  next  of  kin  take  pi-operty  directed  to  be  converted,  198,  199 
where  the  object  of  the  conversion  wholly  fails,  198 
where  it  fails  jDartially,  ib. 

where  realty  is  directed  to  be  converted  and  charged  with  debts,  ib.,  199 
at  what  period  the  failure  of  the  purj^oses  of  the  conversion  is  to  be 

determined,  ib. 
personalty  to  be  laid  out  in  land  goes  to  next  of  kin  as  land,  ib. 
as  between  tenant  for  life  and  remainderman,  199—203 
wasting  property  must  be  converted,  199 
reversionary  proj^erty,  199 

specific  enjoyment,  what  entitles  the  tenant  for  life,  200 
when  the  interest  of  successive  takers  are  not  opposed,  ib. 
settlement  of  an  absolute  interest,  ib. 
discretion  to  convert,  ib.,  201 
power  to  retain,  201 
gift  of  enumerated  things,  201,  202 

a  pure  residue,  202 

rents  and  profits  when  there  are  only  leaseholds,  ib. 

property  specifically  given  at  death  of  tenant  for  life,  203 
trust  to  convert  at  death  of  the  tenant  for  life,  ib. 
power  to  sell  with  consent  of  tenant  for  life,  ib. 
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debts  must  in  all  cases  be  got  in,  203 
by  events  extraneous  to  the  will,  203 — 206 
effect  of  a  contract  for  sale,  203,  204 
option  to  purchase,  204 
contract  to  build  a  house,  205 
sale  under  statutory  powers,  ib. 
notice  to  treat,  205 

right  to  rents  and  profits  till  completion,  205,  206 
sale  under  a  decree,  206 

conversion  into  fee  simple  of  renewable  leaseholds,  lb. 
trust  for,  when  it  should  be  exercised,  364,  365 

COPYHOLDS, 

devise  of,  since  Wills  Act,  71 

effect  of  general  devise  on,  164 

freebench  in,  barred  by  general  devise,  ib. 

devise  of  estate  tail  in,  329 

not  within  the  Statute  of  Uses,  369 

direction  to  sell,  effect  of,  356 

contingent  remainders  in,  475 

CORPOKATION, 

whether  it  can  take  by  devise,  92,  93 

COSTS  OF  ADMINISTRATION", 

order  of  assets  for  payment  of,  625 — 627 

general  costs  of,  payable  out  of  personalty,  625 

additional  costs  of  admimstering  realty  payable  out  of  realty ;  Patcliing 

V.  Harnett,  Law  Times,  July  2,  1881,  overruling  Re  Middleton,  W. 

N.  1881,  93 
testamentary  expenses,  ih. 
special  case,  ib. 
what  included  in,  626 
mixed  residue  bears,  rateably,  ib. 
liability  of  unappointed  fund,  ib. 
how  far  descended  estates  are  liable,  ib.,  627 

COUSINS, 

meaning  of,  258,  259 

COVENANT, 

voluntary,  to  leave  money  by  mil  to  chai-ity,  305 

to  settle,  property  preserved  from  lapse  not  within,  605 

CRANWORTH'S,  LORD,  AC!T, 

effect  of,  in  allowing  maintenance,  140,  141 

CREDITORS, 

right  of,  to  be  paid  out  of  intestate's  estate  raises  no  election,  84 

where  business  carried  on  after  death,  366,  367 

bequests  to,  whether  subject  to  lapse,  602,  603 

CROSS-REMAINDERS, 

implication  of  (see  Implication),  571 — 573 
when  the  class  to  take  under  is  ascertained,  262 

CROWN 

is  entitled,  in  default  of  next  of  kin,  to  chattels,  612 

not  entitled  to  land  given  in  trust  for  sale,  ib. 

when  it  is  entitled  to  residue  not  attempted  to  be  disposed  of,  614 

CUMULATIVE  AND  SUBSTITUTIONAL  LEOACIES,  114—118 
legacies  of  equal  amount  by  the  same  instrument,  114 

of  unequal  amount,  ib. 
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CUMULATIVE  AND  SUBSTITUTIONAL  IJiGACl'ES— continued. 
legacies  by  different  instruments,  ib.,  115 
gift  of  residue  aiid  of  a  particular  legacy,  115 
when  the  instruments  are  substitutional,  ib. 
or  mere  repetitions,  116 

evidence  that  the  legacies  were  meant  to  be  substitutional,  ib.,  117 
legacies  given  from  same  motive,  117 
liability  of,  to  the  incidents  of  original  gift,  ib.,  118 

CURTESY, 

effect  of  separate  use  upon,  466,  467 

husband  of  devisee  entitled  to,  where  devise  saved  from  lapse  by  sect.  33  ; 
Eager  v.  Furnivall,  17  Ch.  D.  115 

CUSTOM, 

evidence  of,  admissible,  95,  208 

CY  PEES, 

doctrine  of,  441 — 443 

is  a  rule  of  construction,  441 

applies  to  execution  of  a  power  by  will,  ib. 

the  parent  will  take  an  estate  tail  when  the  property  will  go  in  the  course 

marked  out,  ib. 
may  be  applied  to  some  of  a  class  and  to  part  of  the  property  included  in  a 

devise,  ib. 
applies  though  the  will  gives  joint  estates  tail  to  children,  ib. 
does  not  apply  where  the  property  would  not  go  in  the  course  marked  out 

by  the  testator,  ib.,  442 
whether  it  ajaplies  where  the  intention  is  to  create  life  estates  for  ever,  442 
does  not  apply  where  estates  in  fee  are  given  to  children,  ib.,  443 
does  not  api^ly  to  personalty  or  to  a  mixed  fund,  443 
in  case  of  gifts  to  charity  (see  Charity),  296—301,  311 


D. 
DEATH, 

when  the  will  speaks  from  the,  98,  150,  162 

before  date  of  will  of  original  legatees,  effect  of,  on  substitutional  gift 

(see  Substitution),  493 — 498 
before  a  given  age,  gift  over  upon,  480 — 483 
in  case  of,  gift  over  upon  (see  Gift  Over),  483 

before  vesting, (see  Vesting),  369,  370 

before  payment, (see  Payment),  370—374 

before  receipt, (see  Receipt),  374 — 376 

DEATH  WITHOUT  CHILDREN, 

gift  over  upon,  when  children  will  be  read  issue,  532 

whether  it  means  children  living  at  the  death,  533 

does  not  give  children  any  interest  by  implication,  568,  569 

DEATH  WITHOUT  HAVING  ANY  CHILD, 

gift  over  upon,  construction  of,  532,  533 

DEATH  WITHOUT  ISSUE, 

gift  over  upon, 

influence  of,  upon  the  prior  estate, 
in  the  case  of  realty, 

effect  of,  on  prior  devise  in  fee,  324 

on  prior  devise  for  life,  563,  564 

on  the  rule  in  Shelley's  case,  338,  343,  344 
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in  the  case  of  personalty, 

on  a  bequest  to  A.  for  life,  371 

on  a  betpest  to  A.  for  life,  then  to  the  heir  of  his  body,  ib. 

to  A.  and  his  issue,  373 

to  A.  for  life  and  then  to  his  issue,  374 

when    the    defeasibility  will    be    limited    within   a  certain  period 

(see  Gifts  Over),  485—490 
effect  of  sect.  29  of  the  Wills  Act  upon,  534,  535 

at  what  time  the  failure  must  take  place  where  it  is  confined 

within  a  certain  time,  534 
where  the  devise  is  to  persons  then  living,  535 
death  without  issue  male  is  within  the  Act,  536 
the  section  does  not  apply  to  heirs  of  the  body,  ib. 
in  what  cases  the  referential  construction  of,  will  be  adopted, 
in  the  case  of  realty,  536 — 539 

where  the  gift  over  is  in  default  of  such  issue 
after  limitations  in  tail,  536 

to  children  in  fee,  ib. 

intention  that  children  were  to  take  in  tail,  ib. 
after  limitations  for  life,  ib. 

giving  first  son  a  life  interest 

and  other  sons  estates  tail,  ib.,  537 
where  the  word  such  is  inaccurately  used,  537 
where  the  gift  over  is  in  default  of  issue  merely 
after  limitations  to  issue  in  fee  or  tail,  537 

to  some  of  the  issue,  ib.,  538 

where  the  failure  of  issue  is  restricted  to  the 

ancestor's  death,  538 
after  a  power  to  appoint  to  issue,  539 
where  the  limitations  to  issiie  are  continaent, 

after  limitations  to  issue  without  words  of  in- 
heritance before  the  Wills  Act,  ib. 
in  the  case  of  personalty, 

after  gifts  to  children  absolutely,  539,  540 
when  the  gifts  to  children  are  contingent,  540 
construction  assisted  by  other  limitations,  541 
where  all  the  issue  are  provided  for,  ib. 
after  a  gift  to  parent  and  children  jointly,  ib. 
gifts  over  upon,  before  the  Wills  Act,  541 — 547 

where  they  import  an  indefinite  failure,  541 
where  the  failure  of  issue  will  be  restricted, 

where  the  issue  is  the  testator's  own  issue,  542 

where  the  ulterior  limitations  are  for  payment  of  debts,  ib. 

where  the  gift  over  is  upon  death  under  twenty-one  without 

issue,  ib. 
gift  over  on,  at,  or  after  the  death  of  the  pai'ent,  543 
direction  to  pay  a  sum  of  money  on  the  decease  of  the  parent, 

ib. 
gift  over  to  persons  "then  living,"  544 

class   ascertainable  upon   some  collateral  event, 

ib.,  545 

survivors,  545 

where  survivor  means  those  who  survive  the  failure,  ib. 

where  survivorship  is  only  between  the  devisees,  ib. 

gift  over  to  named  person,  546 

intention  to  confer  personal  enjoyment,  ib. 

where  the  subsequent  estates  are  all  for  life,  ib. 

where  the  estate  devised  is  pur  autre  vie,  ib. 
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where  the  estate  devised  is  a  reversion  limited  in  failure  of 
certain  lines  of  issue,  546,  547 

DEATH  WITHOUT  LEAVING  CHILDREN, 

(See  Leaving),  532,  533 

DEBTS, 

gift  in  satisfaction  of,  raises  election,  82 

of  a  third  person,  release  of,  may  raise  election,  83 

gift  of  particular,  is  specific,  108,  109 

gift  of,  when  adeemed,  121 

o\ving  from  legatee,  right  to  retain,  123,  124 

are  profits  of  year  when  paid,  134 

interest  on  legacy  in  satisfaction  of,  139 

bequest  of,  meaning  of,  149 

book,  ib.,  156 

general  direction  to  pay,  executes  general  power,  178,  179 

whether  it  executes  it  pro  tanto  only,  180 

direction  to  pay,  effect  of,  on  estates  of  trustees,  348,  349,  352 

(See  Trustees,  Estates  of.) 
charge  of,  effect  of,  on  estates  of  trustees,  347,  352 

whether  it  gives  executors  a  power  of  sale,  360 — 363 

power  to  give  receipts  implied  from,  364 

contracted  by  executor,  ib. 

accimiulation  for  payment  of,  whether  void  for  perpetuity,  433 

excepted  from  Thellusson  Act,  445 

what,  are  excepted  from  Thellusson  Act,  ib. 

devise  after  payment  of,  is  vested,  476 

order  of  assets  for  payment  of  (see  Assets),  618 — 624 

charge  of,  what  creates  (see  Charge),  465 — 473 

what  debts  are  %vithin  a  charge  of,  465,  466 

satisfaction  of,  by  legacies  (see  Satisfaction),  592 — 594 

DECEEE, 

eale  under,  effect  of,  upon  conversion,  206 

DEDUCTIONS, 

free  from,  effect  of  gift,  143 

DEED, 

when  it  may  take  effect  as  a  will,  9,  10 

DEFAULT  OF, 

devise  in,  persons  to  take  under  prior  limitations  when  it  is  a  remainder, 
475 

DEFAULT  OF  HEIRS, 

devise  in,  to  collateral  heir,  324,  325 

DEFAULT  OF  ISSUE, 

(See  Death  without  Issue). 

DEFEASIBILITY, 

period  of,  when  it  ceases  in  gifts  to  survivors,  508 — 511 
(See  Survivors.) 

when  restricted  in  gifts  over  upon  death  coupled  with  contingency 

(see  Gifts  Over),  485 — 490 

DELEGATION 

of  testamentary  power,  12,  20 
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DELUSION, 

effect  of,  on  testameutary  capacity,  14 

DEMONSTRATIVE  LEGACIES, 

what  are,  104 

gift  of  money  out  of  stock,  106,  107 

charge  upon  a  particular  fund,  106,  109 

gift  of  money  invested  in  a  particular  way,  108 

direction  to  pay  out  of  a  particular  fund,  110,  111 

DEPENDENT  RELATIVE  REVOCATION,  37—39,  577 

DESCEND, 

direction  that  lands  shall,  321 

DESCENDANTS, 

meaning  of,  262,  263 

DESCRIPTION 

of  things,  95—103 

what  evidence  admissible,  95 

word  with  ordinaiy  meaning,  96 

devise  of  estate  by  name,  ib. 

estate  of  or  at  A.,  ib. 

patent  ambiguity,  symbols,  ib. 

property  answering  description  alone  passes,  97 

reference  to  occupation,  ib. 

to  title  by  which  lands  derived,  ib. 

to  county,  ib. 

lands  at  or  near  A.,  ib. 

at  A.,  ib.,  98 

manufactory  in  a  street,  98 

property  held  under  lease,  ib. 

everything  included  in  name  at  death  passes,  ib. 

part  inaccurate,  99 

inconsistency,  ib. 

name  followed  by  occupation,  ib. 

locality,  ib. 

leading  words  of,  what  are,  100 

nothing  to  answer,  ib. 

specific  bequests,  ib.,  101 

some  out  of  more,  101 

gift  of  what  legatee  selects,  ib. 

inaccuracy,  102 

things  sold  before  date  of  will,  ib. 

increase  of  value  passes  unless  excluded,  101,  102 

inaccuracy  does  not  avoid  gift,  102 

inaccurate  description  of  charity,  297 
of  persons,  207—225 

what  evidence  admissible  to  explain,  207 

person  fully  answering  description,  ib. 

by  Christian  name  or  initials,  ib.,  208 

persons  unknown  to  testator,  208 

nicknames,  ib. 

patent  ambiguity,  ib. 

blanks  not  supplied,  ib.,  209 

inaccurate  description,  209 

name  accurate,  description  inaccurate,  ib. 

name  inaccurate,  description  accurate,  ib. 

equivocation,  ib.,  211 

equivocation  on  face  of  will,  211 
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equivocation  explained  by  will,  211 

nephews,  whom  it  includes,  212 

some  one  to  answer  name,  some  one  desci'iption,  213 

a  second  son  of  B.  where  A.  first  son,  ib. 

elaborate  description  prevails,  214 

description  supplying  motive,  ib. 
gifts  to  persons  filling  a  character,  214 — 224 

whether  the  person  to  take  under  particular,  may  depend  on  some  future 
act  of  the  testator,  64 

DEVISABLE, 

what  is,  70 — 75 

copyholds,  71 

land  liable  to  escheat,  71 

estate  jjhi'  autre  vie  to  a  man  and  his  heirs,  71,  72 

title  by  possession,  72 

right  to  sue  in  testator's  name,  ib. 

property  held  in  joint  tenancy  is  not,  ib. 

trusts,  74 

DEVISE 

of  land  is  specific,  though  it  be  residuary,  110 

on  trust  for  sale  and  division  is  specific,  ib, 

by  general  words,  161 — 181 

DEVISEE, 

who  may  be,  92 — 94 

corporations,  92 
aliens,  93 
felons,  ib. 
outlaws,  ib.,  94 
attesting  witnesses,  94 

DEVOLVE, 

stirpital  force  of  the  word,  253 

DIE  WITHOUT,  &c. 

(See  Death  without,  &c.) 

DIRECTION 

to  pay  debts, 

executes  a  general  power,  178 

whether  it  executes  it  pi'o  tanto  only,  1 80 

effect  of,  in  creating  a  charge  upon  realty,  631 — 633 

DISCRETION 

of  trustees, 

to  convert,  when  controlled  by  context,  194 

effect  of,  upon  specific  enjo3rment,  200 

to  apply  to  charity  and  other  purj^oses,  298,  299,  307 

to  distribute  to  charity  not  interfered  with,  302 

to  sell,  whether  suspended  by  action,  359,  360 

to  convert,  how  it  should  be  exercised,  364,  365 

to  maintain,  when  not  controlled,  367 

to  apply  money  for  legatee,  386 

to  purchase  annuity,  388,  389 

no  implication  where  not  exercised,  570 

to  apply  interest  for  maintenance,  effect  of  upon  vesting,  412 — 415 
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DISPOSITION 

by  testator  of  property  not  his  own,  what  amounts  to,  81 — 91 

when  he  is  entitled  in  moieties,  86 

subject  to  a  charge,  ib. 

to  the  reversion,  87 

subject  to  dower,  87 — 89 

powers  of  management  and,  distinguished,  235 
power  of,  superadded  to  an  absolute  interest,  375,  376 
a  life  interest,  ib.,  473,  474 

DISSENTERS, 

position  of,  as  regards  charitable  gifts,  292 

DISTEIBUTION, 

per  capita  and  per  stirpes,  252 — 256 

gift  to  children  of  several  parents  goes  per  capita,  252 

gift  to  several  and  their  issue,  253 

gift  to  surviving  children  and  their  issue,  ih. 

effect  of  a  direction  that  parents  and  children  are  to  be  classed  togethei',  ih. 

the  word  "  respective  "  has  a  stirpital  force,  ib, 

force  of  the  word  devolve,  ih. 

efifect  of  a  direction  to  distribute  per  stirpes,  ib. 

whether  the  distribution  will  be  stirpital  throughout,  ib.,  254 

gift  to  parents  for  life  and  then  to  their  children,  254,  255,  373,  374 

substitutional  gifts,  255,  256 

how  the  stirpes  are  to  be  ascertained,  256 

gift  to  the  families  of  A.  and  B.  goes  to  children  of  A.  and  B.  per  capita,  268 

whether  in  gifts  to  next  of  kin  the  statute  fixes  the  proportions  as  well  as 

the  persons,  276,  277 
when  gift  over  limited  to  period  of,  483 — 490 

DISTRIBUTION,  WORDS  OF, 
superadded  in  case  of  realty 

in  devise  to  A.  and  the  heirs  of  his  body,  329 
in  devise  to  A.  and  his  issue,  332 
in  devise  to  A.  for  life,  remainder  to  his  heirs,  338 
in  devise  to  A.  for  life,  remainder  to  his  issue,  343,  344 
superadded  in  case  of  personalty, 

bequest  to  A.  for  life,  remainder  to  his  heirs,  372 
A.  for  life,  remainder  to  his  issue,  373,  374 

DISTRIBUTIONS,  STATUTE   OF, 

effect  of  a  reference  to,  276,  277 

whether  it  regulates  the  proportions  as  well  as  the  persons,  ib. 

DIVESTING, 

incapacity  of  donee  over  to  take  is  immaterial,  478,  479 
in  the  case  of  substitutional  gifts  to  survivors,  479 

to  children,  479 

takes  effect  so  far  as  necessary  to  give  effect  to  gift  ovei",  ib.,  480  (see  Gifts 

Over) 
period  for,  when  limited,  485 — 490 

DIVORCE, 

effect  of,  on  gift  to  husband  and  wife,  217 

DOMESTIC  SERVANTS, 

meaning  of,  215 

DOMICILE, 

will  of  personalty  governed  by,  2,  3 

riiles  for  ascertaining,  3 — 8 

governs  legitimacy  of  children,  226,  227 
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DOWER, 

what  is  an  intention  to  dispose  of  widow's,  before  the  Wills  Act,  87 — 89 

legacy  in  lieu  of,  what  it  includes,  88 

whether  legacy  in  lieu  of,  bars  claim  as  next  of  kin,  450,  451 

DUPLICATE  WILL, 

effect  of  destruction  of,  46 

DUTY  (see  Legacy  Ddty),  143 

(See  Appendix,  496.) 


E. 

EASEMENT, 

what  words  will  pass  an,  156 
right  of  way,  ib. 

EDUCATION  AND  RELIGION, 

of  children,  directions  as  to,  19 
gift  for  purposes  of,  290 

EFFECTS, 

meaning  of,  159 

EJUSDEM  GENERIS, 

doctrine  of,  182—186,  562 

ELDER  AND  YOUNGER, 

meaning  of,  220 — 225 
'prima  facie  refers  to  birth,  220 
may  mean  only  child,  221 
eldest  son  of  his  father,  ib. 

in  what  cases  elder  son  means  son  taking  the  estate,  223 — 225 
younger  children  may  mean  children  not  provided  for,  223 
under  what  title  a  son  must  take  the  family  estate   in  order  to  be  ex- 
cluded, lb. 
at  what  time  the  class  is  to  be  ascertained,  223 — 225 

ELDEST  SON, 

when  used  as  a  word  of  limitation,  333 

ELECTION,  81—91 

when  it  arises,  81 

compensation  by  person  electing  is  a  charge  on  his  interest,  ib. 
legatee  must  elect  for  or  against  the  whole  instrument,  ib. 
gift  in  lieu  of  dower  limits  election  to  that,  ib. 
gift  in  satisfaction  of  a  debt  raises  election,  82 
only  arises  between  title  dehors  and  under  the  will,  ib. 
does  not  arise  where  one  of  two  gifts  is  onerous,  ib. 
nor  between  two  clauses  of  same  will,  ib. 
distinguished  from  conditions,  ib. 

to  raise,  testator  must  dispose  of  something  not  his  own,  83 
erroneous  belief  not  sufficient,  ib. 
release  of  debt,  when  it  raises,  ib. 

in  respect  of  what  property  of  the  legatee  it  arises,  ih.,  84 
at  what  time  the  title  of  the  legatee  must  have  accrued,  84 
does  not  arise  when  the  testator  appoints  under  a  special  power,  and  super- 
adds illegal  conditions,  84,  85 
it  does  if  the  whole  appointment  is  invalid,  85 
what  is  a  disposition  by  the  testator  of  property  not  his  own,  ib. 
general  words  limited  to  testator's  own  property,  ib. 
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when  the  testator  is  entitled  in  moieties,  86 

when  the  testator  is  entitled  subject  to  a  charge,  ib. 

to  the  reversion,  87 

dower,  intention  to  dispose  of  lands  free  from,  87 — 89 

disposition  of  after-acquired  lands  before  the  Wills  Act,  89 

when  the  heir  is  put  to  election,  80,  90 

next  of  kin  of  married  woman,  when  put  to,  90 

to  raise,  there  must  be  a  gift  of  free  disposable  property,  ib.,  91] 

EMBLEMENTS, 

when  devisee  takes,  151 

ENDOW 

a  charity,  gift  to,  308 

ENJOYMENT, 

postponement  of,  does  not  affect  vesting,  402 

legatee  having  vested  interest  is  entitled  to,  at  twenty-one,  461 

specific,  by  tenant  for  life  (see  Conversion),  199 — 203 

"ENTITLED," 

meaning  of,  in  clause  of  exclusion,  222,  223 

gift  over  upon  death  before,  whether  it  refers  to  vesting, '521 

meaning  of,  in  shifting  clauses,  549 

ENTIRETIES, 

tenants  by,  how  created,  322 

ENUMERATION, 

of  particulars,  effect  of 

in  making  gift  specific,  112 

in  restricting  large  words,  182—186 

in  giving  tenant  for  life  specific  enjoyment,  201,  202 

^iV  VENTRE, 

child  (see  Child  en  Ventee),  237—239,  247,  249,  334 

EQUITY  .      . 

to  settlement,  not  out  of  property  held  by  entu-eties,  322 

EQUIVOCATION, 

when  it  arises,  210 — 212 

when  two  persons  equally  answer  same  description,  210 

when  part  of  a  description  applies  equally  to  two  persons  and  the 

rest  to  no  one,  ib. 
father  and  son  may  both  equally  answer  description,  211 
immaterial  that  will  on  the  face  discloses  an,  ib. 
does  not  arise  between  two  antecedents  in  the  same  will,  ib. 
may  be  explained  by  the  will  itself,  ?&.,  212 

whether  it  arises  between  nephews  proper  and  wife's  nephews,  212 
does  not  arise  where  part  of  a  description  applies  to  one  person,  part 
to  another,  ib.,  213 

ERASURES 

in  will,  32—34 
revoking  effect  of,  39 

ESCHEAT, 

will  of  lands  liable  to,  71 

whether  it  reunites  freeholds  v.'ith  manor,  154 

who  entitled  in  case  of,  612 

Y  Y 
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ESTABLISH, 

gift  to,  a  charity,  308 

ESTATE, 

at  A.  and  of  A.,  what  passes  under  devise  of,  96—98 

when  it  will  pass  realty,  157,  158 

devise  of,  whether  it  executes  a  general  power  over  realty,  170,  171 

when  it  will  pass  the  fee,  325 

ESTATE  AND  POWEE, 

distinguished,  355,  375,  376 

ESTATE  PUR  AUTRE  VIE, 

limited  in  tail,  whether  devisable,  71,  72 
whether  fee  passes  without  words  of  limitation,  325 
devise  on  failure  of  issue  of  an,  5i6 
descent  of,  612,  613 

ESTATE  TAIL,  329—335 

heirs  explained  by  the  context  as  equivalent  to  heirs  of  the  body,  323 
devise  to  several  and  their  heirs  successively,  ih.,  324 
effect  of  gift  over  in  default  of  heirs  to  a  collateral  heir,  324 
effect  of  gift  over  in  default  of  issue  on  prior  devise  in  fee,  H. 
-  words  of  limitations  proper  to  pass,  329 — 332 

devise  of  copyholds  to  A.  and  heirs  of  his  body,  329 

heirs  of  the  body  or  issue,  ih. 

heirs  male,  heirs  lawfully  begotten,  ib. 

effect  of  words  of  limitation  superadded,  ih. 

distribution  superadded,  ib. 

"the  elder  son  to  be  preferred  to  the  younger,"  ih. 

the  heirs  of  the  body  must  be  the  heirs  of  the  ancestor,  ib.,  330 

heirs  of  the  body  and  heirs  on  the  body  of  the  wife  begotten,  330 

limitation  to  heirs  of  body  of  persons  who  may  marry,  ih. 

devise  to  A.  or  the  heirs  of  his  body,  331 

devise  to  A.  and  his  issue  passes  an  estate  tail,  ib. 

effect  of  words  of  distribution,  ih.,  332 

devise  to   several    and  their  issue   and   their  heirs  as  tenants  in 
common,  332 

by  the  operation  of   the  rule  in    WiMs   case  (sec  Wild's  case), 
334,  335 

by  the  operation  of  the  rule  in  Shelley's  case  (see  Shelley's  case), 
335—345 

by  implication  (see  Implication),  563,  564 

by  the  cy  pres  doctrine  (see  Cy  pkes),  441 — 443 
words  creating  an,  in  realty  give  absolute  interest  in  jjersonalty,  371 
gift  over  of  personalty  after  estate  taU,  473 
cannot  be  created  in  an  annuity,  388 
condition  against  marriage  annexed  to,  void,  453 

barring  void,  460 

conditions  to  determine,  461 

ESTATES  OF  TEUSTEES  (see  Trcstees),  346—353 

ET  CETERA, 

what  it  passes,  182  . 

EVERY, 

effect  of,  in  a  direct  gift,  318 

gift  over  on  death  of,  construction  of,  394 
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EVIDENCE, 

of  testamentary  intention,  11 

declaration  as  to  execution  not  admissible,  23 

as  to  what  constitutes  will,  32 

alterations,  ib. 

of  contents  of  lost  will,  47 

of  trust  when  admitted,  64 

of  seci'et  trust,  ib.,  65 

of  testator's  meaning,  what  admitted,  95 

that  two  instruments  duplicates,  116 

of  meaning  of  description  of  persons,  207 

nicknames,  initials,  203 

patent  ambiguity,  ib. 

blanks,  ih. 

in  cases  of  equivocation,  210,  211 

See  In  bonis  Brake,  50  L.  J.  P.  4S. 
of  man-iage  by  reputation,  227 
of  intention  to  benefit  certain  children,  242 
to  rebut  satisfaction,  586 
entries  after  date  of  will,  597 
that  advances  intended  to  be  a  gift,  598 
to  support  executor's  title  to  residue,  615 

EXCEPTION 

of  property  out  of  devise,  what  it  includes,  161 

in  fee,  passes  fee,  327 

from  a  residue,  for  particular  purpose,  189 

EXCHANGE, 

before  date  of  will  of  thing  specifically  given,  effect  of,  1 02 
power  of,  whether  inserted  in  settlement,  561 

EXCLUSION, 

clclUSGS  01     '*'*'        JiO 

from  being  next  of  kin,  278,  279,  610—612 

EXECUTION 

of  powers  (see  PowEKS),  170 — 181 

EXECUTORS, 

special,  of  parts  of  property,  76 

delegation  of  power  to  appoint,  ib. 

appointed  by  several  instruments,  ib. 

according  to  tenor,  77 

See  In  bonis  Love,  7  L.  E.  Ir.  178 

used  as  a  word  of  purchase,  286 — 289 

gift  to  A.  or  his,  whether  it  goes  to  next  of  kin,  286,  287,  GOi 

whether  they  take  in  trust  or  beneficiallj'^,  287 

gift  to,  in  respect  of  office,  ib. 

what  is  an  acceptance  of  the  office,  ib. 

when  the  executor  is  entitled,  though  he  does  not  act,  ib.,  288 

duration  of  annuity  to,  for  his  trouble,  396 

gift  of  residue  to,  whether  beneficial  or  in  trust,  283 

whether  gift  to,  is  a  gift  to  a  class,  607 

used  as  a  word  of  limitation  of  realty,  323 

of  personalty,  370 

when  they  take  beneficially,  ib. 

when  they  have  implied  power  of  sale  over  real  estate,  3o0 — 303 
land  directed  to  be  sold  to  pay  debts  and  legacies,  360 
to  create  a  mixed  fund  for  division,  ib. 


direction  to  sell  and  divide  proceeds,  ib. 
effect  of  Lord  St.  Leonards'  Act,  ib.,  361 
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EXECUTORS— continued. 

devise  to  trustees  subject  to  charge  of  debts,  361 

beneficial  devise  subject  to  debts  to  a  person  who  is  executor,  ib. 

siruilar  devise  to  person  not  executor,  ib. 

effect  of  a  general  charge  of  debts,  362,  363 
direction  to,  to  sell  lands,  effect  of,  355,  356 

• copyholds,  356 

when  acting,  may  sell,  ib. 

power  of  sale  to,  ib. 

whether  it  survives,  ib. 

whether  executor  of,  can  sell,  357 

power  of,  over  personalty,  361 

lease  by,  ib.,  365 

cannot  carry  on  business  without  power,  366,  367 

appointment  of,  whether  it  executes  a  general  power,  179 

when  lapsed  legacy  goes  to,  601,  603,  604 

when  they  take  residue  undisposed  of,  614 — 617 

effect  of  Lord  St.  Leonards'  Act,  613,  614 

contrary  intention,  613 

the  Act  does  not  apply  where  there  are  no  next  of  kin,  614 

they  do  not  take  lapsed  or  void  legacies,  ib. 

nor  residue  given  on  trust,  ib. 

nor  when  they  are  treated  as  trustees,  ib. 

nor  where  there  is  an  intention  to  dispose  of  the  residue  not  carried 
out,  615 

legacy  to  a  sole  executor  makes  him  trustee,  !6. 

unless  the  legacy  can  be  accounted  for  as   an   exception  out  of  a 
larger  gift,  616 

equal  legacies  to  several  executors  make  them  trustees,  ib. 

effect  of  unetjual  legacies,  ib. 

legacy  to  an  executor  for  his  trouble  converts  all  into  trustees,  617 

executois  appointed  for  special  reasons  take  on  trust,  ib. 

EXECUTORY  INTERESTS, 

and  remainders  distinguished,  474,  475 

(See  Gifts  Ovek,  Divesting.) 

EXECUTORY  TRUST,  556—562 

for  A.  and  her  children,  how  executed,  317 

whether  children  take  jointly  or  in  common,  321 

what  is  an,  556 

direction  to  jjurchase  lands  to  be  held  on  trusts  of  another  instrument  is 

not,  ib. 
distinction  between  marriage  articles  and  wills,  557 
how  far  rule  in  SheUe>j's  case  applies  to,  ib.,  558 
direction  to  settle  on  A.  and  the  heirs  of  his  bodj',  557 

A.  for  life,  remainder  to  his  heirs,  ib. 

effect  of  gift  over,  if  first  taker  dies  v.-ithout  issue,  ib. 

direction  to  make  a  strict  entail,  558 

dirtction  to  settle  property  to  go  with  a  title,  ib. 

effect  of  words  as  far  as  rules  of  law  permit,  ib. 

direction  to  settle  upon  marriage,  559 

how  executed,  ib.,  560 

in  what  cases  tenant  for  life  will  be  iinimpeachable  for  waste,  560,  561 

settlement  to  the  separate  use  will  be  with  restraint  on  anticipation,  561 

what  powers  will  be  inserted  in  execution  of,  ib.,  562 

i:X0NERATION, 

of  specific  legacies,  124 — 126 

from  liabilities  created  by  the  testator,  124,  125 
incident  to  the  thing,  125,  126 
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EXONERATION— ro«^n!!(rf?. 

of  mortgaged  property,  126 — 133 

devise  of  land  "subject  to"  the  mortgage,  126 

effect  of  charge  of  the  mortgage  on  the  land  in  distinct  sentence,  127 

Locke  King's  Act,  ib. 

the  amending  Acts,  128 

Crown  taking  in  default  of  next  of  kin  is  within  the  Act,  ib. 
heir  by  descent  from  person  dying  after  December  31,  1854, 

not  entitled  to  exoneration,  128,  129 
copyholds  within  the  Act,  129 
lands  on  trusts  for  sale  not  within  the  Act,  ib. 
aj^portionment  of  mortgage,  ib. 
leaseholds  whether  within  Acts,  ib. 
mortgages  by  deposit  are  within  the  Act,  130 
general  charge  is  not,  ib. 
nor  covenant  to  pay  a  mortgage,  ib. 
lien  on  lands  purchased  by  testator  is,  ib. 
effect  of  general  direction  to  pay  debts,  ib.,  131 
direction  to  pay  debts  out  of  perrioaal  estate,  131 

mortgages  out  of  an  insufficient  fund,  132 

what  proportion  of  mortgage  mortgaged  lands  bear,  ib. 
mortgaged  land  devised  ta  several,  ib.,  133 
collateral  mortgages,  133 

charge  as  between  land  given  by  deed  and  devised,  ib. 
of  personalty  fiom  payment  of  debts,  638 — 643 
by  express  words,  638 

whether  gift  over  of  the  fund  is  necessary,  ib. 

whether  persoualty  exonerated  is  exonerated  in  favour  ai  next  of 
kin,  639 
on  the  general  context, 

charge  of  debts  on  realty  will  not  effect,  ib. 
whether  devise  on  condition  of  paying  debts  will  effect,  ib. 
effect  of  express  charge  of  certain  debts  on  personaltj',  ib.,  640 
gift  of  realty  and  personalty  on  trust  to  pay  debts,  640 

to  convert  and  pay  debts,  ib, 

discretion  of  trustees  to  sell  realtj^,  ib. 

realty  to  be  sold  and  fall  into  personalty,  ib. 

income  of  realty  and  personalty  charged  with  debts,  ib.,  641 

gift  of  residue  of  real  and  personal  estate  charges  realty  but  does 

not  exonerate  personalty,  641 
charge   of    testamentary   expenses   on    realty,    where  personalty  is 

specifically  given,  ib. 
legacies  charged  on  land  where  personalty  specifically  Liven,  ib, 
effect  of  specific  gift  of  personalty  to  executcr,  642 
effect  of  charge  of  particular  debts  on  realty,  ib. 
gift  of  land  after  payment  of  debts,  64 3 


FAILURE, 

of  prior  gift  through  want  of  persons  to  take,  where  the  gift  over  is  on 

failure  of  those  persons  in  a  particvilar  way,  481 — 483 
of  prior  gift  l\v  lapse,  will  not  make  invalid  gift  over,  valid,  460,  473 

FAILURE  OF  ISSUE.    (See  Death  without  Issue.) 

FALSA  DEMONSTRATIO  NON  NOCET, 

application  of  the  maxim  (see  Description),  99,  lOf,  209,  211 
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FAMILY, 

meaning  of,  206 — 268 

in  devises,  266 

direction  to  secure  to,  ib. 

in  bequests  means  children,  ib.,  267 

See  In  Re  MuJqueen,  7  L.  R.  Ir.  127 
whether  illegitimate  child  included,  267 
when  it  means  next  of  kin,  ib. 
may  include  husband  or  wife,  ih, 
power  to  appoint  to,  ib. 

when  gift  to,  will  be  void  for  uncertainty,  ib. 
gift  to  several  families  goes  per  capita,  268 
precatory  trust  for,  380 

FARM, 

will  pass  a  leasehold  as  well  as  a  freehold  part,  165 

FARMING  STOCK, 
meaning  of,  151 

FEE  SIMPLE, 

what  words  will  pas?,  323 — -328 

devise  to  A.  and  his  heirs,  323 

A.  and  his  lawful  heirs,  ib. 

A.  and  his  executors,  ib. 

when  heirs  equal  to  heirs  of  body,  ib. 
gift  over  in  default  of  heirs  to  collateral  heir,  324 
gift  over  in  default  of  issue,  ib. 
when  it  will  pass  without  words  of  limitation,  325 — 328 
in  wills  before  the  Wills  Act, 

words  property  or  estate,  325 

recital  of  intention  to  dispose  of  aU  his  estate,  ib. 

words  moiety,  part,  or  share,  ib. 

charge  upon  the  devisee,  326 

discretionary  trust  imposed  on  devisee,  ih. 

charge  upon  the  land  generally,  ib. 

express  estate  for  life  not  enlarged,  ib. 

gift  over  upon  death  of  devisee  under  twenty-one,  ih.,  327 

upon  death  under  twenty-one  without  issue,  ib. 

upon  death  of  the  parent  without  children,  ib. 

devise  of  rents  and  profits  or  income,  ib. 

devise  of  specific  sum,  ih. 

exception  of  property  out  of  a  devise  in  fee,  carries  fee,  ih. 

devise  to  trustee  and  his  heirs  in  trust  for  A.,  ib.,  328 
since  the  Wills  Act,  328 

contrary  intention  within  the  Act,  ib. 
by  the    operation    of  the   rule   in  Shelley  s  case  (see   Shelley's  case), 

335_345 
when  trustees  take,  346 — 353 
conditional,  how  created,  388 
implication  of  (see  Implication),  567 — 570 

FELONS, 

wills  of,  whether  valid,  18, 19 

personalty  vested  in  during  sentence  is  forfeited,  93 

FINES  FOR  RENEWAL, 

apportionment  of,  between  successive  interests,  648,  649 

FIRST 

son,  gift  to  a,  whether  it  refers  to  order  of  birth,  219,  220 
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FIRST  AND  SECOND  COUSINS, 

meaning  of,  258 

FIRST  HEIRS  MALE, 

when  used  as  words  of  limitation,  342 

FOREIGN  BONDS, 
meaning  of,  150 

FOREIGN  CHARITY, 

whether  court  will  settle  a  scheme  for,  301 

bequest  to,  of  proceeds  of  sale  of  land  in  England,  310 

FOREIGN  HEIR, 

when  put  to  election,  90 

FOREIGN  PROBATE, 

effect  of,  67,  68 

FORFEITURE, 

abolition  of,  18,  19 

FRAUD, 

probate  conclusive  as  to,  22,  G  9 

of  executor  in  assuming  office,  disentitles  him  to  legacy,  288 

assumption  of  character  by,  215 

FREE-BENCH, 

what  is  an  intention  to  dispose  of  widow's  right  to,  87 — 89 
whether  barred  by  a  general  devise,  164 

"FREEHOLD  LANDS," 

devise  of,  97 

when  it  passes  leaseholds,  166,  167 

FREEHOLDS, 

effect  of  general  devise  on  (see  General  Woeds),  161,  162 

FRIENDLY  SOCIETY, 

gift  to,  whether  charitable,  291 

FRIENDS, 

gifts  to,  263,  268 

FROM  AND  AFTER, 

effect  of  words,  upon  vesting,  403 

FUNDS, 

gift  of  money  in  the,  147 

FURNITURE, 

in  a  house,  gift  of,  when  adeemed,  121,  122 
what  passes  under,  150,  151 

FUTURITY,  words  of, 

not  necessary,  to  include  future  illegitimate  children,  237 
effect  of,  in  excluding  children  already  born,  240 

on  ascertaining  the  class  to  take,  251 — 253 

in  ascertaining  the  class  of  next  of  kin,  282,  283 
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G. 

GAVELKIND  LANDS, 

devise  of,  to  the  heir  of  a  person,  209 
devise  of,  to  A.  and  his  heir,  323 

GENERAL  BEQUEST, 

effect  of,  npon  property  subject  to  a  power,  178 

upon  real  estate  sold,  ih. 

(See  General  Words.) 

GENERAL  LEGACY, 

what  is,  104—109 
interest  on,  137 — 142 

GENERAL  POWERS, 

execution  of,  170 — 181 

GENERAL  WORDS, 

effect  of,  161—181 

1.  on  freeholds  prior  to  the  Wills  Act,  161 

effect  of  the  Wills  Act,  ib. 
intention  not  to  pass  after- acquired  freeholds,  162 
force  of  the  word  "now,"  98,  162 

2.  on  reversions,  162 — 164 

devise  of  lands  not  settled,  162 

where  the  limitations  are  inapplicable  to  the  reversion,  163 

3.  leaseholds  for  lives,  164 

4.  on  copyholds,  ib. 

5.  on  leaseholds  for  years,  165 — 167 

intention  not  to  pass  them,  166 

6.  beneficial  interest  in  a  mortgage,  167 

7.  on  trust  and  mortgage  estates,  168 — 170 

effect  of  a  charge  of  debts,  169 
words  of  benefit,  ib. 

8.  on  powers,  170 — 181 

as  regards  realty,  170,  171 

personalty,  171,  172 

power  vested  in  a  married  woman,  172 

effect  of  the  Wills  Act,  176—181 

power  created  after  the  date  of  the  will,  179 

GIFTS  OVER, 

in  default  of  heirs  to  collateral  heir,  effect  of  on  prior  devise  in  fee,  324, 

325 
in  default  of  issue,  on  prior  devise  in  fee,  ib. 

for  life,  371 

on  the  rule  in  Shelley's  case,  338,  343 

effect  of,  in  passing  the  fee  under  prior  devise,  326,  327 

after  death  of  survivor,  eft'ect  of  in  giving  survivor  a  life  interest  by  implica- 
tion, 393—396 

(See  ScRvivoRSHiP,  Implication  of.) 
upon  death  before  time  of  vesting  upon  contingent  devise,  403 

—    meaning  of  the  word  vested,  408 

ujjon  contingent  bequests,  416 — 419 

effect  of,  upon  gift  to  children  who  survive  their  parents,  421 

if  none  of  the  class  survive  the  contingency,  upon  which  the  gift  to  the  class 

takes  effect,  ib. 
of  property  given  to  charity,  cannot  be  too  remote,  424 
effect  of,  where  condition  is  impossible,  450 
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GIFTS   OV^R— continued. 

whether  necessary  to  make  condition  subsequent  effectual,  451 

effect  of,  upon  doctrine  of  conditions  in  terrorem,  45-1 — 45G 

if  legatee  disposes  of  his  interest,  are  void,  460 

if  legatee  dies  intestate,  are  void,  ih. 

if  prior  gift  is  void  at  law,  ib. 

upon  bankruptcy,  alienation  or  insolvency,  461 — 466 

(See  Conditions  Repugnant.) 
what  cannot  be  the  subject  of,  472,  47-j 
remainder  in  chattels,  472 
consumable  articles,  ib. 

absolute  interests  cannot  be  given  in  succession,  473 
do  not  become  valid  by  lapse,  ih. 
of  so  much  as  legatee  does  not  dispose  of,  ib. 
of  what  remains  after  payment  of  debts  of  the  legatee,  ih. 
after  life  interest  with  power  of  disposition,  ib.,  474 
take  effect  if  the  events  happen  though  the  donees  over  may  be  unable  to 
take,  478,  479 

to  survivors,  do  not  divest  prior  gift  if  there  are  no  suivivors,  479 
in  certain  events  of   a  life  interest,  destroy  prior   interest  only  so 
far,  ib.,  480 
construction  of, 

in  different  events  to  different  persons,  where  both  events  happen, 

480 
the  exact  event  must  happen,  ib.,  481 
if  A.  dies  in  the  testator's  lifetime,  where  A.  and  the  testator  die 

simultaneously,  481 
when  the  events  which  happen  include  the  events  upon  which  the 
gift  over  is  limited  to  take  effect,  ib.,  4S2 
in  the  event  of  a  legatee  dying  under  twenty-one,  482 

where  the  gift  is  to  a  class,  ib.,  483 
upon  death,  treated  as  a  contingent  event,  483 — 485 
in  case  of  death  of  A.,  483,  484 
at  the  death  of  A.,  484 
after  a  life  interest,  485 

where  the  gift  is  to  executors  for  their  trouble,  ib. 
whether  same  rules  apply  to  realty,  ib. 
upon  death  coupled  with  a  contingency,  485 — 490 

upon  death  without  issue,  not  confined  to  death  before  the  testator, 

485,  486 
whether  the  gift  is  immediate  or  future,  ib. 
intention  to  limit  the  period  of  defeasibility,  486 
where  the  donees  over  take  through  a  trust  which  determines  at  a 

certain  time,  487 
where  all  the  dispositions  refer  to  the   period    of    distribution,  ib., 

488 
legatee  to  have  free  control  at  a  certain  time,  488 
ulterior  gifts  over  only  to  take  efi'ect  within  a  given  time,  ib. 
effect  of  gifts  over  in  several  events,  one  of  which  must  happen,  ib., 

489 
intention  to  give  indefeasible  interests,  489 

after  contingent  gift,  where  the  donees  over  are  children,  ib.,  490 
vdtimate  gift  over  restricted  because  prior  gifts  over  are  restricted, 

490 
iijion  iiarriage  without  consent  restricted  to  twenty-one,  ih. 
substitutional  (see  Substitution),  491 — -501 
to  survivors  (see  Survivors),  502—518 
upon  death  without  issue  to  survivors,  511,  514 — 516 
whether  applicable  to  accrued  shares,  516 — 518 
upon  death  before  vesting  (see  Vesting),  519,  520 
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GIFTS  OY'ER—contmued. 

iil5on  death  before  paj'ment  (see  Payment),  520 — 524 

receipt  (see  Receipt),  524 — 526 

sale  completed,  526 

execution  of  trusts  of  will,  ib. 


unmarried,  527 

and  without  issue,  ib. 

■  without  having  children  (see  Having),  532,  533 

leaving  children,  ib. 

issue  (see  Death  without  Issue),  534—547 


GOODWILL, 

bequest  of,  151 

GRANDCHILDREN, 

not  included  in  gifts  to  children,  239 
will  not  include  great  grandchildren,  259 

GROUND  RENTS, 

pass  reversion,  155 

GUARDIAN, 

testamentary  under  12  Car.  II.  c.  24,  77 — 79 
infant  cannot  appoint,  78 
of  illegitimate  children,  ib. 
by  what  words  appointed,  ib. 


H. 

HALF  BLOOD, 

admitted  as  next  of  kin,  275 

HAVING 

children,  construction  of  gift  over  upon  death  without,  532,  533 
issue,  gift  over  upon  death  without,  where  it  imports  an  indefinite  failure, 
541 

HEIR, 

when  put  to  election,  89,  90 

limitation  to  the,  of  the  tenant  for  life,  342 

next  or  first,  ib. 

where  the  heir  will  take  by  purchase,  ib. 

limitation  to  the  heir  for  life,  ib. 

acknowledgment  of  person  as,  270 

title  of,  to  accumulations  released  by  statute,  448 

takes  undisposed  of  interests  in  realty  to  be  converted,  197,  198 

how  he  takes  property  to  be  converted,  198,  199 

title  of,  to  realty  undisposed  of,  610,  611 

directions  excluding,  effect  of,  ib. 

resulting  trust  in  favour  of  (see  RESULTING  Trusts),  608,  609 

who  entitled  in  default  of,  612 

See  Heiks. 

HEIRLOOMS, 

bequest  of  personalty  as,  552 — 555 

executory  trust  of  personalty  to  go  as,  558,  559 
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HEIES, 

I.  meaning  of,  as  a  word  of  purchase,  2G9 — 271 

1.  as  regards  realty, 

devise  of  Borough  English  or  Gavelkind  lands,  26 D 

when  it  means  heir  apparent  or  presumptive,  ib. 

acknowledgment  of  a  person  as  lieir,  270 

devise  to  heirs  of  a  particular  name,  ib. 

whether  the  heir  male  must  trace  his  descent  throu'^'h  males 

ib.,  271 
ex  parte  maternd,  271 

2.  bequests  of  personalty  to,  273 — 275 

prima  facie  means  heir  at  law,  273 

bequest  to  A.  for  life,  then  to  his  heirs,  ih. 

when  it  means  next  of  kin,  ih.,  274 

when  used  as  equivalent  to  executors,  274 

when  used  to  denote  substitution,  ih. 

substitutional  bequests  to  heirs,  ih. 

when  it  means  issue,  ib.,  331 

when  heirs  means  next  of  kin,  the  statute  fixes  the  proportions 

as  well  as  the  persons,  275 
bequest  to  heirs  or  next  of  kin,  ib. 
8.  when  the  class  is  to  be  ascerfained  (see  Class),  280 — 283 

II.  used  as  a  word  of  limitation,  323 — 325 

1.  in  the  case  of  realty, 

devise  to  A.  and  his  heirs,  323 

and  his  lawful  heirs,  ib. 

or  his  heirs,  331 

explained  by  the  context  as  equivalent  to  heirs  of  the  body,  ib. 
gift  over  in  default  of,  to  a  collateral  heir,  ib.,  324 
effect  of  gift  over  in  default  of  issue,  324 
when  the  ancestor  takes  a  life  interest,  335 — 345 
(See  Shelley's  Case,  rule  in). 

2.  bequests  of  personalty,  371,  372 

gift  to  A.  and  his  heirs,  371 

for  life,  and  then  to  his  heirs,  ib.,  372 

of  annuity  to  A.  and  his  heirs,  388 

or  his  heirs,  393 

HEIRS  LAWFULLY  BEGOTTEN, 

devise  to  A.  and  his,  creates  a  tail,  329,  see  323 

HEIRS  MALE, 

devise  to  A.  and  his,  creates  a  tail,  329 
devise  to,  270,  271 

HEIRS  OF  THE  BODY, 

I.  meaning  of,  when  used  as  a  word  of  purchase,  2G9 — 271 

heirs  of  the  body  of  a  jDarticular  name,  270 
whether  the  devisee  must  be  very  heir,  ih. 
rule  in  Mandeville's  case,  271,  272 
when  heirs  of  the  body  means  children,  272 
bequest  of  personalty  to,  274 

II.  when  used  as  a  word  of  limitation,  329 — 332 

1.  in  the  case  of  realty, 

effect  of  words  of  limitation  superadded  to  devise  to  A.  and 

the  heirs  of  his  body,  329 
effect  of  words  of  distribution  superadded,  ib, 
the  heirs  must  be  the  heirs  of  the  ancestor,  330 
heirs  of  tie  body  and  on  the  body  of  the  wife  begotten  ib. 
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HEIES  OF  THE  BODY— continued. 

devise  to  heirs  of  the  bocty  of  several  ancestors  who   may 

intermarry,  330 
devise   to   heirs   of  the  body  of  the  ancestor  by  a  second 

wife,  ib. 
devise  to  wife  and  heirs  of  her  body  by  the  testator,  ib.,  331 
devise  to  A.  or  the  heirs  of  his  body,  331 
limitation  to.  after  prior  life  estate  to  the  ancestor,  335 — 345 
(See  Shelley's  Case,  rule  in.) 
when  explained  by  the  testator  to  mean  children,  340,  341 
2.  in  the  case  of  personalty,  371,  372 

gift  to  A.  and  the  heirs  of  his  body,  371 

gift  to  A.  for  life,  remainder  to  heirs  of  his  body,  ib. 

intention  to  create  a  succession  of  estates,  ib.,  372 
words  of  distribution  superadded,  372 
where  realty  and  personalty  are  given  together,  ib.,  373 
gift  of  annuity  to  A.  and  the  heirs  of  his  body  creates  base 
fee,  3S8     ' 
gift  over  in  default  of,  wlien  they  import  an  indefinite  failure,  534, 
535,  541—547 

HOTCHPOT  CLAUSES, 

construction  of,  590 — 592 

directions  to  deduct  advances  from  .shares  of  legatees,  597 — GOO 

effect  of  recital  as  to  amount  of  advance,  597 

simi  not  payable  till  after  death  not  deducted,  598 

effect  of  bankruptcy  of  legatee  after  advance,  ib. 

when  claiise  ceases  to  operate,  599 

whether  it  applies  to  lapsed  share,  ib. 

interest  on  advances  when  to  be  allowed,  ib. 
implication  of,  under  powers,  ib.,  600 

appointment  "as  and  for  her  share,"  GOO 

in  lieu  of  all  claims,  ib. 

clause  of  accruer,  ib. 

HOUSE, 

or  messuage,  meaning  of,  155 

gift  of  things  in,  121,  122,  150,  151,  180 

HUSBAND, 

and  wife,  gifts  to,  217,  218 

when  included  in  family,  2G7 

will  not  take  as  next  of  kin  by  statute,  275,  276 

and  wife  when  tenants  by  entireties,  322 

effect  of  separate  use  on  rights  of,  466,  467 


IGNORANCE, 

of  condition  no  excuse,  451 

ILLEGITIMATE  CHILDREN,  226—239 
guardians  of,  78,  79 

whether  law  of  domicile  of  parent  applies,  226,  227 
not  included  under  cliildren,  226 
in  what  cases  they  may  take,  227 
when  there  is  no  possibility  of  legitimate  cliildi'en,  ib. 


INDEX.  701 

ILLEGITIMATE  CHILDREN— coKCnHfft/. 

■what  is  sufficient  evidence  of  intention   to  include  illegitimate  children, 

228—231 
whether  legitimate  and  illegitimate  children  can  take  together  under  the 

same  description,  233 
whether  future  illegitimate  children  can  take,  233—236 
whether  express  reference  to  repute  is  necessary,  236 
whether  express  words  of  futurity  are  necessary,  237 

illegitimate  children  born  after  the  testator's  death  can  in  no  case  take,  ih. 
whether  illegitimate   child  en  ventre  at  the  date  of   the  will   can  take, 

ib.,  238 
whether  illegitimate  child  en  ventre  at  the  death  can  take,  238,  230 

IMMOVEABLES, 

will  of,  by  what  law  governed,  I 

IMPEACHMENT  OF  WASTE, 

when  tenant  for  life  without,  under  executory  trust,  560,  561 

IMPLICATION,  563-574 

class  to  take  by,  from  power  how  fixed,  249^ — 251 
of  survivorship  between  annuitants,  391 — 396 
of  estates  tail,  563,  561 

by  gift  over  in  default  of  issue  after  prior  devise  indefinitely  for  life 
or  in  fee,  371,  563 

where  tlie  failure  of  issue  might  constructively  be  limited,  563 

gift  over  in  default  of  issue  of  person  taking   nothing  under  the 
will,  ih. 

an  estate  is  implied  in  remainder,  561 

as  between  father  and  son  an  estate  tail  is  implied  in  the  father, 
333,  561 
of  life  estates  in  the  case  of  realty,  561,  565 

devise  to  heir  at  law  after  death  of  A.  give^  him  a  life  estate,  561 

devise  to  stranger  at  death  of  A.  raises  no  implication,  ih. 

devisee  over  must  be  heir  at  the  time  of  the  devise,  ih. 

devise  at  death  of  A.  to  one  of  several  co-heiresses,  ih. 

to  heir  and  others,  ib. 

whether  express  devise  to  A.  bars  implication,  565 

distributive  construction  of  gift  at  death  of  A.,  ih. 

mere  postponement  of  vesting  raises  no  implication,  ih. 

effect  of  a  residuary  devise,  ih. 
of  life  interests  in  personalty,  565  —  567 

gift  of  personalty  to  next  of  kin  at  death  of  A.,  565,  566 

life  interest  implied  in  mariiage  settlement,  566 

intention  to  give  life  interest,  ib. 

effect  of  residuary  bequest,  567 

gift  if  A.  dies  under  twenty-one  to   B.  raises  no  implication,  ib. 
of  absolute  interests,  567 — 570 

devise  to  A.  till  twenty-one,  and  if  he  dies  under  twenty-one,  over, 
567 

general  intention  that  devisee  was  to  take  absolutely,  ib.,  563 

gift  to  A.  till  twenty-one  for  himself  and  another,  568 

A.  ab^^olutelJ'■,  and  if  he  dies  without  children,  over,  ib. 

■ A.  for  life,  and  if  he  dies  without  children,  over,  ih.,  569 

A.  to  dispose  of  at  his  death  among  a  class,  569 

of  interest  under  power  where  power  not  exercised,  570 

bare  power  to  appoint  to  A.,  ib. 

power  to  select  some  of  a  class,  ib. 

large  discretion  not  exercised,  ih. 

power  in  nature  of  trust,  ih. 

power  to  tenant  for  life,  ib. 
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IMPLICATION— conimMCfZ. 

of  cross- remainders,  571 — 573 

devise  to  several  in  tail,  followed  by  gift  in  default  of  such  issue  in 

tail,  571 
immaterial  whether  the  gift  is  limited  as  a  remainder  or  rever- 
sion, ib. 
gift  over  in  default  of  issue  living  at  ancestors'  deaths,  ib. 
whether  cross  remainders  limited   in   certain   events,  bar  implica- 
tion, ib.,  572 
cross-remainders  implied  between  persons  taking  different  interests, 

572 

• tenants  for  life,  ib. 

; -; families  where  the  limitations  are 

for  life,  with  remainders  to  children,  ib. 
not  imjjlied  so  as  to  divest  vested  interests,  ib.,  573 
whether  cross-limitations  may  be  implied  where  contingent  interests 
are  given  over  if  all  the  legatees  die  before  vesting,  573 
by  reference  to  a  prior  gift,  554 
by  recital,  574 

that  a  person  is  entitled  under  another  instrument,  ib. 
of  a  supposed  gift  by  the  will,  ib. 
gift  in  addition  to  a  supposed  gift,  ib. 
there  must  be  nothing  to  which  the  recital  can  refer,  ib. 
recital  will  not  cut  down  a  prior  gift,  ib. 
of  hotchpot  clauses,  599,  600 

INACCURATE  DESCRIPTION  (see  Description,  Mistake),  99—103,  209— 
214,  297 

IN  ADDITION, 

whether  gift,  is  liable  to  restriction  of  prior  gift,  117,  118 
gifts,  to  prior  supposed  gift,  574 

IN  CASE  OF  DEATH, 

gift  over  (see  Gifts  Over),  483 — 485 

INCLUSION 

of  particular  things  in  a  residue,  effect  of,  183,  184 

INCOME, 

gift  of,  for  maintenance,  vests  absolutely  as  it  accrues,  137 

of  severed  fund  passes  to  legatee,  141 

on  share  of  appointed  fund  passes  ;  Lour/  v.  Ovcnden,  IG  Ch.  D.  691 

specific  devise  or  legacy  carries,  133,  134 

contingent  residuary  bequest  carries,  136 

imder  gift  to  class,  137 

joint  tenancy  severed  as  regards,  as  it  accrues,  318 

gift  of,  when  it  passes  the  absolute  interest,  374,  375 

part  of  annual,  of  a  fund,  effect  of,  392,  393 

intermediate,  effect  of  upon  vesting,  412 — 415 

See   Capital  and   Income,  Rents  and   Profits,  Profits,  Tenant  for 
Life  and  Resiaisderman. 

INCOME  TAX, 

gift  free  from,  143 

INCONSISTENCY, 

in  description  (see  Description),  209 — 214 

of  two  inconsistent  gifts,  the  latter  prevails,  678 

devise  of  same  property  to  two  persons  in  fee,  ib. 

devise  of  same  property  with  and  without  words  of  limitation,  ib. 

gifts  of  whole  estate  and  residue,  579 
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INCONSISTENCY— coHfuufccL 

gifts  of  residue  and  remainder,  579 

gift  of  all  followed  by  gifts  of  part  of  testator's  property,  ib. 

argument  in  favour  of  revocation  is  stronger  as  between  will  and  codicil, 

ib.,  580 
(See  Revocation,  575 — 578.) 
(See  Changing  and  Supplying  Wokds,  581—584.) 

INCORPORATION, 

of  documents  in  will,  60 — 63 

rule  as  to,  CO 

document  not  in  existence,  ib. 

document  written  between  date  of  will  and  codicil,  61 

memorandum   on  back  of  will,  ib. 

referring  to  contents  of  will,  62 

reference  to  will,  ib. 

by  date,  63 

effect  of  incorporated  paper,  62 
of  entries  subsequent  to  will,  597 

INCREASE, 

in  value  of  specific  bequest  passes  with  it,  101 
of  rents  and  profits  given  to  charity,  299 — 301 

INDEFINITE  FAILURE  OF  ISSUE, 

what  imports,  511—547.     (See  Death  without  Issue.) 

INDEMNITY  CLAUSE, 

construction  of,  369 

INFANT, 

cannot  make  will,  15 

soldier  or  seaman  under  1  i  may  make  will,  52 

cannot  appoint  giiardlans,  78 

interest  on  legacy  to,  when  payable,  138 — 141 

consent  by,  to  exercise  of  power  of  sale,  S57 

maintenance  of,  367 — 369 

discretion  of  trustees  when  not  controlled,  367 

allowance  for  past,  368 

IN  LIEU, 

gift,  subject  to  conditions  of  original  gift,  118 

INSOLVENCY, 

meaning  of,  464,  465 

INSTRUCTIONS 

for  will,  when  effective,  11 

INTEREST  IN  LAND, 

within  Mortmain  Act,  what  is,  302 — 306 

INTERLINEATIONS, 

rules  as  to,  32 — 34 

INTERMEDIATE  RENTS,  133—137.     (See  Rents.) 

IN  TERROREM, 

conditions,  what  are,  454 — 456 

doctrine  of,  whether  it  applies  to  conditions  precedent,  455,  456 
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INTEREST, 

when  it  passes  with  capital,  133 — 137 

on  legacies,  3,  137 — 142 

legacy  charged  on  land,  137 

paj'^able  out  of  proceeds  of  sale,  ib. 

where  no  time  of  j)aj'ment  is  fixed,  runs  from  the  end  of  a  year,  ib.,  138 

on  legacy  payable  out  of  assets  "  when  received,"  138 

on  legacy  charged  upon  iDcrsonaUy  and  a  reversion  in  realty,  ib. 

on  legacy  charged  on  a  fund  wholly  reversionary,  ib. 

when  the  testator  is  in  loco  ^-fO'f  »<is,  ib.,  139 

when  the  legatee  is  an  infant  and  maintenance  is  given,  139 

on  legacy  in  satisfaction  of  a  debt,  ib. 

on  legacy  payable  at  a  future  daj',  ib. 
\vhen  a  time  of  payment  is  fixed,  runs  from  then,  ib. 

right  of  personal  representatives,  ib. 

when  the  legatee  is  an  infant  and  the  testator  is  in  loco  parentis,  140 

when  there  is  a  general  intention  to  provide  maintenance,  ib. 

under  Lord  Cranworth's  Act,  ib.,  141 

on  severed  fund,  141 

on  share  of  appointed  fund  passes  ;  Lon(j  v.  Ovendcn,  16  Ch.  D.  C91 

future  gift  of  principal  and  interest,  ib. 

when  the  legacy  is  given  over  upon  a  contingency   ib.,  142 

gift  of,  141 

on  legacy  for  life  with  remainders,  1 42 

on  arrears  of  annuities,  ib. 

effect  of  gift  of  intermediate,  on  vesting,  411 — 4l7 

on  advances,  what  allowed,  599 

INTESTACY, 

effect  of  reference  to,  276,  277 

gift  over  upon,  460 

who  entitled  in  case  of,  612,  613 

IN  THE  SAME  MANNER, 

gifts  given,  as  prior  gifts,  554 

INVESTMENT, 

consent  to,  when  to  be  given,  365 

ISSUE, 

I.  Used  as  word  of  purchase 

gifts  to  parents  and  issue,  254 

includes  all  descendants,  259 

intention  to  keep  estates  in  a  single  line,  ib. 

in  what  case  it  means  children,  259,  260,  340,  841 

of  issue  means  issue  of  children,  260 

lawfully  begotten,  261 

one  remainder  to  children  another  to  issue,  ib 

issue  in  different  gifts,  ib. 

successive  limitations  of  same  property,  ib.,  262 

when  the  class  is  to  be  ascertained 

when  the  gift  is  substitutional,  262 

in  the  case  of  cross-remainders,  ib. 

when  the  gift  is  in  remainder,  ib. 
application  of  rule  in  Mandeville's  case,  271,  272 

II.  Used  as  a  word  of  limitation 

in  the  case  of  realty 

devise  to  A.  and  his  issue,  331,  332 
effect  of  words  of  distribution  superadded,  332 
rule  in  Wild's  case  apiplies  to  a  devise  to  several  and  their  issue 
and  their  heirs  as  tenants  in  common,  ib. 
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ISSUE — continued. 

devise  to  the  issue  of  a  tenant  for  life,  343 — 345.  (Sec  Shelley's 
CASE,  rule  in.) 
in  the  case  of  jjersonalty 

gift  to  A.  and  his  issue,  373 
effect  of  gift  over  in  default  of  issue,  lb. 
where  realty  and  personalty  are  given  together,  ib. 
intention  not  to  use  it  as  a  word  of  limitation,  ib. 
gift  to  A.  for  life,  remainder  to  his  issue,  374 
III.  Gifts  over  upon  death  without,  534 — 547 


JEWS, 

position  of,  as  regards  charitable  gifts,  292 

JOINT  AND  SUCCESSIVE  INTERESTS,  314—322 

JOINT  TENANCY, 

property  held  in,  not  devisable,  72 

JOINT  TENANCY  AND  TENANCY  IN  COMMON,  317—322 
what  creates  joint  tenancy,  317,  318 

whether  interests  of  joint  tenants  must  vest  at  same  time,  ib. 

all  and  every,  318 

devise  to  two  in  tail  who  may  marry,  ib. 

appointment  to  object  and  non-object  of  power,  ib. 

severance  of,  as  regards  income  aecrued,  ib. 
joint  life  estates,  several  inheritances,  ib.,  319 

devise  to  several  in  tail  who  cannot  marry,  318 

and  heirs  of  their  respective  bodies,  319 

and  their  respective  heirs,  ib. 

what  creates  tenancy  in  common,  320 — 322 

Court  leans  to  tenancy  in  common,  320 

"to  be  divided,"  "equally,"  "between,"  "respectively,"  ib. 

share,  participate,  ib. 

where  some  take  vested,  some  contingent  interests,  ib. 

incidents  inconsistent  with  joint  tenancy,  ib.,  321 

gift  over  on  death  without  issue  to  member  of  the  class,  ib. 

power  to  appoint  in  tenancy  in  common,  321 

executory  trust,  ib. 

direction  to  secure,  ib. 

issue  substituted  for  parents  take  jointly,  ib. 

unless  there  are  words  of  severance  applicable  to  issue,  ib. 

as  regards  issue  substituted  joint  tenancy  is  severed,  ib.,  322 
See  Sdrvivorship,  Implication  of,  between"  Annuitants,  393—396 

JOINT  WILLS, 

whether  valid,  12 


LAND, 

description  of,  in  devise.",  96 — 100 

See  Description. 
devise  of,  is  specific,  110 

on  trust  to  sell  and  divide,  ib. 

where  it  carries  rents,  133 — 137 

Z  Z 
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LANDS  NOT  SETTLED, 

devise  of,  162 — 164 

LAND  TAX 

on  land  in  mortmain,  gift  to  redeem,  311 

LAPSE, 

whether  a  gift  to  A.  or  his  executors  will  fail  by,  286,  287,  601 

of  gift  to  charity,  296,  297 

will  not  make  a  gift  over  bad  in  itself  valid,  326 

effect  of,  upon  gifts  over,  473,  520,  521 

doctrine  of,  601 

whether  codicil  gives  lapsed  legacy  to  executors  of  legatee,  ih. 

gift  to  tenants  in  common  by  name,  ib. 

applies  to  a  power  of  appointment  exercised  by  will,  602 

whether  legacies  to  creditors  are  subject  to,  ih.,  603 

declaration  against,  effect  of,  603 

interests  of  persons  to  take  in  default  will  not  fail  by  death  of  donee  of 

power,  ih. 
nor  interests  in  remainder  by  death  of  tenant  for  life,  ib.,  604 
charges  will  not  fail  by  death  of  devisee  charged,  604 
effect  of  the  Wills  Act  upon,  ib.,  605 
doctrine  of,  in  cases  of  gifts  to  a  class,  605 
direction  to  settle  a  share,  ib.,  606 

person  incapable  of  taking  at  the  death  is  not  a  member  of  the  class,  606 
appointment  to  objects  and  non-objects,  ib. 
revocation  of  share  of  member  of  the  class  will  not  cause,  ih.,  607 

given  to  individual,  607 

what  is  a  gift  to  a  class,  ih. 

gift  to  persons  "  before-named  "  is  not,  ib. 

gift  to  the  five  daughters  of  A.,  ib. 

whether  gift  to  a  class  and  an  individual,  where  the  latter  dies,  lapses  as 

regards  his  share,  ih.,  608 
See  Resulting  Trusts,  608,  609 

LAPSED  LEGACIES, 

where  they  will  not  pass  under  residue,  189 

LAWFUL  HEIRS, 

devise  to  A.  and  his,  creates  fee,  323 

LEADING  WORDS 

of  description,  what  are,  100,  210—214 

LEASE, 

acceptance  of  new,  whether  it  adeems,  122,  123 

trustees  cannot  grant,  365 

executor  may,  ih. 

with  option  to  purchase  bad,  ih.,  366 

of  several  properties  together,  366 

power  of  leasing  not  accelerated,  ih. 

bequest  of,  by  what  law  governed,  1,  424 

LEASEHOLDS  EOR  LIVES, 

effect  of  general  devise  on,  165,  166 

LEASEHOLDS  FOR  YEARS, 

will  of,  governed  by  lex  loci,  1 

whether  within  Locke  King's  Act,  129 

are  not  within  Statute  of  Uses,  349 

effect  of  general  devise  on,  165 — 167 

what  words  will  pass  them,  166 

devised  for  life  with  remainders,  effect  of,  472 
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LEASEHOLDS,  RENEWABLE, 

conversion  of,  into  fee  simple,  effect  of,  206 

LEASING  POWER, 

effect  of,  on  devise  to  trustees  in  fee,  351 

what  is  a  general,  ih. 

whether  included  in  usual  powers,  561 

LEAVING  CHILDREN, 

construction  of  gift  over  upon  death  without,  532,  533 

LEAVING  ISSUE, 

gifts  over  upon  death  without,  when  they  import  an  indefinite  failure,  510 

LEGACIES, 

when  i^ayable,  137 

for  life  with  remainder,  112 
meaning  of  the  word 

applies  primarily  to  personalty,  152 

when  it  refers  to  realty,  ih.,  153 

includes  annuities,  153 
interest  on  (see  Interest),  137 — 142 
abatement  of  (see  Abatement),  620 — 622 
specific  (see  Specific  Legacy),  101 — 113 
to  be  applied  for  benefit  of  legatee,  386 

LEGACY  DUTY, 

what  is  a  gift  free  from,  143 

on  charitable  legacy  can  only  be  paid  out  of  pure  personalty,  302 

table  of  (see  Appendix),  651 

LEGAL  ESTATE, 

whether  it  passes  under  securities  for  money,  148 

money  on  security,  149 

in  trust  and  mortgage  estates,  when  it  passes  by  general  words,  168 — 170 

whether  devise  to  a  college  carries,  311 

whether  devise  on  secret  trust  for  charity  carries,  313 

when  trustees  take  (see  Trustees),  346 — 349 

LEGAL  OR  NEXT  OF  KIN, 
meaning  of,  275 

LEGAL  REPRESENTATIVES,  283—286.     See  Repeesentatives. 

LEGATEE, 

who  may  be,  92 — 94 

residuary,  when  takes  realty,  152,  153,  194 — 197 

See  In  re  Methuen  and  More,  16  Ch.  D.  696;  Ee  Salter,  41  L.  T.  N.  S. 
603 

LIABILITIES, 

right  of  legatee  to  exoneration  from,  124 — 126 

LIFE  INTEREST, 

when  joint,  with  several  inheritances,  318,  319 
devise  without  words  of  limitation  before  Wills  Act  passes,  325 
effect  of  gift  at  the  death  of  the  legatee  in  creating,  473 
implication  of  (see  Implication),  564 — 567 

LIMITATIONS 

and  conditions  distingiiished,  398 

what  cannot  be  the  subject  of  successive,  472,  473 

legal  remainders  and  execirtory  interests,  474,  475 

in  remainder  and  subject  to  a  term,  475,  476 

ulterior  and  alternative  to  void  limitations,  435,  436,  476,  477 

when  contingency  runs  through  a  series  of,  477 

zz  2 
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LIMITATION— WOEDS  OF, 

what  are  to  pass  the  fee,  323 — 325 

devise  to  A.  and  his  heirs,  323 

A.  and  his  laAvful  heirs,  ib. 

A.  and  his  executors,  ib. 

when  the  fee  will  pass  without  (see  Tee  Simple),  325 — 328 
what  are,  to  pass  an  estate  tail  (see  Estate  Tail),  329 — 332 

heirs  of  the  body,  issue,  329 

heirs  male,  ib. 
words  occasionally  used  as,  332 — 335 

child,  son,  332,  333 

eldest  son,  333 

children  (see  Wild's  Case,  rule  in),  333 — 335 
superadded, 

in  a  devise  to  A.  and  the  heirs  of  his  Ijody,  337 

— — ■  to  several  and  their  issue,  332 

• to  A.  for  life,  remainder  to  his  heirs,  337,  342 

inconsistent  with  descent  pointed  out  by  first  words,  339,  344 

when  the  limitation  is  to  the  heir  of  the  tenant  for  life,  342 

when  the  limitation  is  to  the  issue  of  the  tenant  for  life,  342 — 345 
in  beqiiests  of  personal  estate,  370 — 374 

executors,  370 

heirs  and  heirs  of  the  body,  371,  372 

issue,  373,  374 
when  the  word  survivors  is  used  as,  502 
effect  of,  upon  gifts  in  default  of  issue  to  survivors,  546 

LINEAL  HEIR  MALE, 

must  trace  descent  through  males,  270,  271 

LIVE  AND  DEAD  STOCK, 

meaning  of,  151 

LIVING, 

when  it  passes  advowson,  154,  155 

LOCALITY, 

gift  of  things  in  a,  121,  122,  150,  151,  186 
of  jjersonalty,  160 

LOCKE  KING'S  ACT  (see  Exonekation  of  Murtgaced  rEOPEETT),  126—133 

LONDON, 

gift  to  hospitals  of,  construction  of,  290 

LONG  ANNUITIES, 

bequest  of,  107 

M. 
MAINTENANCE, 

when  interest  will  be  allowed  for,  138 — 141 
gift  of  annual  stun  for,  duration  of,  391,  396 

intermediate  interest  for,  effect  of  upon  vesting,  276 

trust  for,  whether  it  passes  to  creditors  on  bankruptcy,  461,  4G2 

power  of,  under  statute  how  exercisable,  367 

discretion  of  trustees  when  not  interfered  with,  ib. 

principles  on  which  trustees  should  allow,  368 

includes  education,  ih. 

sum  expended  for,  vrithout  authority,  ib. 

when  father  allowed  income  for  f)ast,  ib. 

accumiilation  of  past  years,  when  applicable  for,  369 

gift  to  parent  for,  not  subject  to  accoimt,  385 

gift  for,  whether  to  separate  use,  468 
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MALE  HEIE, 

whether  must  trace  descent  through  males,  270,  271 

MALE  LINE, 

next  of  kin  in  meaning  of,  277 

MALE  NEPHEW, 

gift  to,  258 

MANAGER, 

request  to  employ  a  person  as,  380 

MANDEVILLE'S  CASE, 
rule  in,  271,  272 

MANOE, 

what  it  includes,  153,  154: 

MAEITAL  EIGHT, 

what  words  will  exclude  (see  Conditions),  466 — 469 

MAERIAGE, 

estate  to  arise  upon,  of  tenant  for  life  when  vested,  405,  406 

gift  to  be  paid  upon,  is  contingent,  411 

effect  of  gift  of  intermediate  income,  ih. 

gift  upon,  construed  as  gift  at  twenty-one  or  upon  marriage  under  twenty- 
one,  ib.,  412 

condition  requiring,  with  consent  of  several  persons  becomes  impossible  by 
death  of  any,  450 

conditions  in  restraint  of  (see  Conditions),  453 — 458 

gift  over  upon,  without  consent  limited  to  minority,  490 

death  before,  527—530 

MAREIED  WOMAN, 

will  of,  where  valid,  15 — 18 

cannot  elect  in  respect  of  her  reversionary  interest,  83 
power  vested  in,  when  executed  by  general  words,  172 
property  appointed  by,  is  subject  to  debts,  624 

MARSHALLING,  627—629 

in  what  cases  the  assets  will  be  marshalled,  627 

between  legatees  and  heir  or  devisee  charged  with  debts,  ih. 

legatee  and  devisee  of  mortgaged  lands,  ib. 

legatee  and  residuary  devisee  assets  not  marshalled,  ih. 

legatee  and  devisee  subject  to  a  lien  for  piirchase  money,  ih.,  628 

legatees  with  and  without  a  charge  on  realtj',  628 

assets  will  not  be  marshalled  in  favour  of  charity,  ih.,  629 
effect  of  direction  to  pay  charities  out  of  pure  personalty,  ih . 
reserve  pure  personalty  for  charity,  629 

MASSES, 

gifts  for,  293,  294 

MESSUAGE, 

or  house,  meaning  of,  155 

MINES, 

devise  of,  whether  carries  past  rents,  154 

MINORITY, 

gift  of  maintenance  during,  139,  140 

meaning  of,  415 

gift  of  annuity  during,  396,  397 
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MISTAKE, 

in  testator's  belief  will  Bot  raise  election,  83 
in  description  of  tilings,  effect  of,  99 — 101 
bequest  of  thing  sold  before  the  date  of  the  will,  10 

testator  never  possessed,  ib. 

in  description  of  persons,  209 — 214 

charity,  297 

in  number  of  children,  241 — 243 

in  recital  will  not  alter  the  gift,  577 

iti  testator's  belief,  will  not  cause  revocation   of  or  addition  to 

ih.,  578.     See  Re  DyJce,  44  L.  T.  N.  S.  5G8. 
in  amount  of  advances  binds  legatee,  597 

MOIETY, 

when  it  will  pass  the  fee,  325 

MONASTIC  ORDERS, 

gifts  to,  292,  293 

MONEY, 

what  it  includes,  144 — 147 

when  it  will  pass  the  residuary  personalty,  145,  14G 

ready  money,  146,  147 

"due  and  owing  at  my  decease,"  what  it  includes,  140 

in  the  funds,  147 

securities  for,  ib.,  148 

on  security,  whether  it  passes  the  legal  estate,  148,  149 

MORTGAGE, 

beneficial  interest  in,  when  it  passes  by  general  woi-ds,  1G7 
legal  estate  in,  when  it  passes  by  general  words,  168 — 170 
exoneration  of  (see  Exoxeration),  126—133 
successive  and  concurrent,  how  borne,  133 
power  to,  involves  power  of  sale,  303 
power  of  executor  over  personalty,  304 

MORTMAIN, 

gifts  in  (see  Charity),  302—313 

MOTIVE, 

desci-iption  supplying  prevails,  214 

distinguished  from  trust,  385 

equal  legacies  given  from  same,  are  substitutional,  117 

MOVEABLE  PROPERTY, 

what  is,  1 

MUTUAL  WILLS, 

validity  of,  12,  13 

"  MY," 

effect  of  word  in  excluding  propertj'  subject  to  a  power,  174 
making  legacy  specific,  106 


N. 

NAME, 

when  it  prevails  over  the  description,  209,  210 

condition  of  taking  a  particular,  458 

devise  to  heir  of  a  particular,  270 

gift  to  next  of  kin  of  a  particular,  278 

rio^ht  to  sue  in  testator's  name,  not  devisable,  72 

gift  to  persons  before  named  may  mean  before  mentioned,  555 
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NAMELY, 

whether  it  restricts  large  words,  183 

NEAREST  OF  KIN  (see  Next  op  Kin),  277,  278 
NEAREST  RELATIONS  (see  Relations),  263 

NEPHEWS  AND  NIECES, 

meaning  of,  257,  258 

reieis  prima  facie  to  children  of  brothers  and  sisters,  including  the  half- 
blood,  257 

great-nephew  called  a  nephew,  ib. 

in  what  cases  a  wife's  nephew  may  take,  ib. 

in  what  cases  grandnephews  may  take,  258 

male  nephews,  gift  to,  ib. 

whether  gift  to,  raises  equivocation  between  nephews  proper  and  wife's 
nephews,  212 

NEXT  HEIR  MALE, 

when  it  is  a  word  of  limitation,  342 

NEXT  LEGAL  REPRESENTATIVES, 

meaning  of,  285 

NEXT  OF  KIN, 

bequests  to,  275—283 

meaning  of,  275 

legal  or  next  of  kin,  ib. 

half  blood  admitted,  ib. 

selective  power  to  appoint  to,  ib. 

ex  parte  maternd,  ib. 

effect  of  reference  to  the  statute  or  intestacy,  ib.,  276 

husband  or  wife  do  not  take  as  next  of  kin,  276 

when  widow  included,  ib. 

intention  to  leave  property  to  next  of  kin  not  carried  out,  ib. 

what  will  exclude  one  of  the  next  of  kin  from  the  class,  ib. 

whether  the  statute  fixes  the  proportions  as  well  as  the  persons,  ib., 
277      _ 

nearest  of  kin  by  way  of  heirship,  277 

in  the  male  line,  ib. 

nearest  of  a  class,  ib.,  278 

of  a  particular  name,  278 

gifts  to,  exclusive  of  A.  who  is  sole  next  of  kin,  ib.,  279 

meaning  explained  by  context,  279 

of  A.  as  if  she  had  died  unmarried,  ib.,  280 

when  the  class  is  to  be  ascertained  (see  Class),  280 — 283 
election  by, 

title  as,  to  an  intestate  may  raise  election,  84 

of  married  woman,  whose  will  becomes  inoperative  not  put  to  elec- 
tion, 90 
title  as,  in  case  of  intestacy, 

to  interests  undisposed  of  under  trusts  for  conversion,  197,  198 

how  they  take  property  to  be  converted,  198,  199 

to  accumulations  released  by  statute,  448 

whether  gift  in  satisfaction  of  all  claims  bars  a  title  as  next  of    ]ih\ 
611 

direction  that  one  of  the  next  of  kin  is  to  take  no  share  when  effec- 
tual, 610—612 

NEXT  PRESENTATION, 

under  what  words  it  passes,  154,  155 
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NEXT  SURVIVING  SON, 
meaning  of,  221 

NICKNAMES, 

evidence  of  meaning  of,  admissible,  208 

NIECES, 

meaning  of,  257,  258 

NOR, 

meaning  of  in  condition  precedent,  581 

NOTICE, 

of  condition,  not  necessary  for  forfeiture,  451 
to  treat,  effect  of  upon  conversion,  205 

NOW, 

whether  it  restricts  general  word3  to  the  date  of  the  will,  98,  162 
invested,  gift  of  a  sum,  whether  specific  or  demonstrative,  108 

NUMBER 

of  children — mistake  in,  241 — 243 

NUNCUPATIVE  WILL, 

who  may  make,  52,  53 


O. 

OBLITERATION 

of  part  of  will,  effect  of,  34 
legacy,  38,  39 

OCCUPATION, 

description  by,  97,  98,  99 

when  it  passes  easement,  156 

devise  of  use  and,  ih. 

OFFICE, 

gifts  in  respect  of,  to  executors,  287,  288 

when  charitable,  295,  296 

annuity  in  respect  of  duration  of,  396 

OMISSION.    See  Blanks,  Supplying  Wonns. 

ONEROUS  LEGACIES, 

when  they  may  be  rejected,  82 

ONE 

of  a  class,  gift  to,  219 

OPTION, 

to  purchase,  effect  of,  on  a  devise,  203,  204 
legatee  may  exercise  after  compulsory  sale,  457 


OR, 


when  changed  into  And, 

in  a  devise  to  A.  or  his  heirs,  331 

A.  or  the  heirs  of  his  body,  ib. 

gift  of  an  annuity  to  A.  or  his  heirs,  393 
in  a  gift  apparently  substitutional,  492 
in  a  condition  precedent  to  vesting,  581 
in  gifts  over,  530,  531 
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OR — continued. 

if  A.  dies  under  age  or  without  issue  after  devise  in  fee,  530 

after  devise  for  life  remainder  in 

tail,  ih. 
after  prior  absolute  gift,  ih. 
after  devise  in  tail,  531 

after  a  gift  to  be  vested  in  one  or  other  of  the  two  events,  ih. 
gift  over  upon  death  before  the  tenant  for  life  or  under  twenty-one,  ih. 
or  explained  by  the  context  to  mean  and,  ih. 

ORDER  OF  ASSETS  (see  Assets),  618—624 

OTHERS, 

survivors  when  construed  (see  SuRVlvoKS),  503 — 507 

OTHER  SONS, 

gift  to  second  and,  when  it  includes  a  first  son,  225 

OUTLAWRY, 

abolished,  19 


P. 

PAID, 

may  mean  vested,  411 

PARENT  AND  CHILDREN, 

bequest  to,  314—317 

jyrimd  facie  gives  concurrent  interest.^,  314 

gift  to  parent  in  trust  for  herself  and  children,  ih. 

words  of  distribution  applied  to  children  only,  315 

limitation  applied  to  children  only,  ih. 

settlement  directed  of  the  whole  fund,  ih. 

continuing  trust,  ih. 

gift  of  whole  to  the  separate  use,  ih.,  816 

parent's  interest  only  to  the  separate  use,  316 

division  of  the  whole  at  a  particular  time,  ib. 

gift  over  of  the  whole,  if  no  children,  ib. 

children  contemplated  as  taking  the  whole,  ib.,  317 

express  gift  to  afterborn  children,  317 

part  of  the  fund  payable  at  a  future  period,  ib. 

gift  to  children  in  imequal  shares  in  certain  events,  ib, 

children  referred  to  as  heirs,  ib. 

effect  of  reference  to  other  gifts,  ib. 

executory  trust,  ih. 
bequests  to  parents  for  life  and  then  to  their  children,  254,  255 
devises  to  (see  Wild's  Case,  rule  in),  216,  217 
bequests  to  parent  in  trust  for,  384,  385 

PARENT  AND  ISSUE, 
bequests  to,  252,  253 

PARISH, 

gift  for  benefit  of,  291 

PAROL 

evidence,  when  admissible.     See  Evidence. 
trust,  evidence  of,  when  admitted,  64 

PART, 

devise  of,  when  it  passes  fee,  325 
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PARTICIPATE, 

creates  tenancy  in  common,  320 

PARTICULAR  RESIDUE, 

what  is,  188 

PARTICULARS, 

enumeration  of,  effect  of  on  large  words,  182 — 186 
specific  enjoyment,  201 

PARTNERSHIP  PROEITS, 

when  apportionable,  134,  135 

PATENT  AMBIGUITY, 

may  not  be  explained  by  evidence,  96,  208 

PATRIMONY, 

meaning  of,  152 

PAYMENT 

of  legacies  (see  Interest),  137 — 142 
death  before,  gift  over  upon,  520 — 524 
after  a  direct  gift, 

takes  effect  if  legatees  die  before  testator,  520 

die    before    time    of    payment   where    one   is 

fixed,  ib. 
refers  to  death  before  testator  where  no  time  of  payment  named,  ih. 
See  In  re  Chaston,  W.  N.  1881,  101 
after  a  life  interest, 

takes  effect  if  legatees  die  before  tenant  for  life,  where  no  time  of 
payment  is  fixed,  520,  521 
where  there  is  a  life  interest  and  iseriod  of  payment,  521 
takes  effect  on  legatee  dying  before  testator,  ib. 
when    the    bequest    is    contingent    upon  attaining  twenty-one,   ih., 

522 
when  the  bequest  is  vested  to  be  paid  at  twenty-one,  523 
when  the  original  gift  is  contingent  on  surviving  the  tenant  for  life, 
524 

PECUNIARY  LEGACIES, 

include  annuities,  153 

PEE  CAPITA  AND  PER  STIRPES  (see  Distribution),  252—256,  286 

PERFORMANCE 

of  conditions,  454,  456,  457,  458 

PERPETUITY,  424—443 

statement  of  the  rule,  424 

gift  not  charitable,  void  if  it  involves,  291,  292 

gift  to  charity  on  remote  event  is  void  for,  297 

gift  over  of  property  given  to  charity  cannot  be  too  remote,  424 

direction  to  buy  foreign  land,  ib. 

whether  the  rule  applies  to  Ifgal  remainders,  424 — 429 

remainder  to  unborn  son  of  unborn  person  void,  425 

remote  equitable  remainder  not  valid  if  event  happens  within  limits,  430 

the  state  of  things  existing  at  the  death  is  to  be  considered,  ib. 

the  fact  that  a  woman  is  past  child-bearing  rejected,  ib. 

gift  tending  to  tie  up  property  is  void  unless  charitable,  ib.,  431 

restraint  upon  anticipation,  431 

direction  to  lease  at  low  rent,  ib. 

not  to  raise  rent,  ib. 

devise  upon  remote  event,  ib. 
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FEUT'ETVITY— continued. 

whether  limitations  sdbsequeut  to  an  estate  tail  can  be  too  remote,  4-31,  432 

term  precedent  to  an  estate  tail  may  be  too  remote,  432 

concurrent  terms,  ib. 

accimiulation  for  payment  of  debts  is  valid,  433 

accumulation  till  a  fimd  reaches  a  certain  siim,  when  valid,  ih. 

whether  powers  of  sale  and  leasing  can  be  void  for,  ib. 

gift  to  persons  who  must  be  living  at  the  testator's  death  and  time  of 

vesting  good,  ib. 
gift  is  void  if  the  event  is  too  remote,  though  the  persons  may  not  be,  ib., 

434 
gift  for  life  to  unborn  children  of  tenant  for  life  is  good,  434 
cross  limitations  between  unborn  tenants  for  life,  (6.,  435 
substitution  of  issue,  435 
remote  gift  over  of  life  interest,  ib. 
whether  bequest  for  life  following  on  life  interests  of  unborn  person  can  be 

valid,  ib. 
limitations  following  upon  void  limitations  are  void,  ib. 
alternative  contingent  limitations  may  be  good,  ib.,  436 
gift  to  a  class  to  be  ascertained  beyond  limits  of  perpetuity,  436 
whether  gift  to  an  individual  and  a  remote  class  is  void,  ib. 
where  the  shares  of  the  members  of  the  class  can  be  severed,  437 
gift  to  a  person  satisfying  a  description  must  be  ascertained  within  limits 

of,  438 
effect  of  the  words  as  far  as  the  rules  of  law  permit,  ib.,  439 
direction  that  personalty  is  not  to  vest  in  a  tenant  in  tail  dyin;,'  under 

twenty-one,  439 
power  authorising  appointment  void  for,  is  valid  within  the  proper  limits, 

440 
in  case  of  special  powers,  persons  must  be  capable  of  taking  under  the 

original  instrument,  ib. 
when  there  is  a  clear  appointment  invalid  restrictions  may  be  rejected,  ib. 
cy  pres  doctrine  (see  Cy  pres),  441 — 443 

PERSON uE  DESIGN  AT. E, 

gifts  to  (see  Description),  207 — 214 

PEHSONAL  PROPERTY, 

estate  and  effects,  gift  of,  confined  to  personalty,  157 
described  by  reference  to  locality,  160 

PERSONAL  REPRESENTATIVES, 

meaning  of  (see  Representatives),  283 — 286 

PLANT  AND  GOODWILL, 

meaning  of,  151 

PLATE, 

meaning  of,  150 

use  of,  what  passes  under,  156 

POOR  RELATIONS, 

gifts  to,  whether  charitable,  294,  295 

PORTIONS, 

when  younger  children  means  children  entitled  to,  223 — 225 
vesting  of  (see  Vesting),  406,  407 

what  are,  within  the  exception  in  the  Thellusson  Act,  445,  446 
satisfaction  of,  by  legacies  (see  Satisfaction),  586 — 590 
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"POSSESSED  OF," 

whether  gift  of  all  which  testator  is,  passes  realty,  159 
effect  of  these  words  in  passing  leaseholds,  165 

POSSESSIOX, 

title  by,  is  devisable,  72 

gift  over  on  death  before,  522 

of  real  estate,  bequest  of  chattels  to  person  in,  552 — 555 

POSTHUMOUS  CHILD, 

gift  when  confined  to  (see  Child  en  ventre),  240 

POWEE, 

will  under,  how  far  governed  by  domicile,  1 

how  revoked,  35 

to  make  unattested  will  void,  64 

to  arise  on  contingency,  when  exercisable,  72 

to  contingent  person,  72,  73 

to  be  exercised  in  writing,  72 

testamentary,  what  is,  73,  7-4 

effect  of  Wills  Act  on  execution  of,  74, 

to  appoint  to  tenants  in  common,  how  executed,  321 
of  sale  fsee  Sale,  Power  of),  354 — 363 
added  to  gift  of  income,  375 
implication  from,  when  not  executed,  570 

(see  Implication.) 
class  to  take  in  default  of  appointment,  251 — 253 
distinguished  from  estate,  355,  356 

• ■ property,  375,  376 

to  convert,  will  not  effect  conversion  till  exercised,  192,  193 

of  advancement,  effect  of,  upon  vesting,  416 

vesting  of  gifts  under,  422,  423 

selective  to  appoint  to  relations,  construction  of,  264 

next  of  kin,  275 

of  sale,  effect  of  on  estates  of  trustees,  349 

when  executors  take,  360 — 363 

whether  it  can  be  too  remote,  433 

of  leasing,  effect  of  on  estates  of  trustees,  351 

what  is  general,  ib. 

of  management  and  disposition  distinguished,  433 
superadded  to  absolute  gifts,  375,  376 

life  interest,  376 

what  will  be  inserted  iu  executing  executory  trusts,  560,  501,  562 
execution  of, 

by  general  words,  170 — ISl 

of  appointing  realty,  170,  171 

personalty,  171,  172 

where  the  appointor  is  a  married  woman,  172 

effect  of  the  Wills  Act,  176—181 

of  revocation,  177 

general  direction  to  pay  debts,  178,  179 

by  will  made  previous  to  creation  of  the  pov.-er,  173,  179 
what  is  a  sufficient  reference  to  a,  17^^,  174 
what  is  a  sufficient  reference  to  projjerty  subject  to  a,  175,  170 
to  retain  investments,  effect  of  on  conversion,  193,  201 

PRECATORY  W^ORDS, 

when  they  create  a  trust  (sea  Trust),  379 — 3S6 

PRE-EMPTION, 

right  of,  must  be  literally  construed,  457 
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PREMISES, 

meaning  of,  157 

PEIORITY, 

between  legatees  (see  Abatement),  620—622 

PRIVATE  CHARITY, 

gift  for,  is  void,  291 

PROBATE, 

on  what  evidence  granted,  22,  23 
what  entitled  to,  66,  67 

instrument  naming  execntor,  66 

contingent  will  or  codicil,  ih. 

instrument  naming  guardians,  ib. 

will  of  married  woman,  ib.,  67 

will  of  realty,  G7 

foreign  will,  ib. 
what  should  be  included  in,  68 
when  scandalous  passage  omitted,  22 
where  granted,  68 
effect  of  on  realty,  ib.,  69 
conclusive  on  question  of  fraud,  69 

PROFITS.     See  Rents  and  Profits. 

what  are,  accruing  after  death  of  testator, 

bonus  on  shares  declared  before  the  death,  payable  afterwards,  134 
partnership,  declared  after  death  for  a  period  ending  in  lifetime,  ib. 
debts  are,  of  the  year  when  they  are  got  in,  ib. 
apportionment  of,  ib.,  135 

PROPERTY, 

when  it  will  pass  realty,  157,  153 

when  it  will  pass  the  fee,  325 

devise  of,  whether  it  executes  general  power  over  realty,  176 — 17S 

distinguished  from  power,  355,  356,  375,  376 

PROVIDE, 

gift  to,  a  school,  308 

PUBLIC  POLICY, 

conditions  contrary  to,  validity  of,  100,  450 — 453 

PUR  AUTRE  VIE, 

devise  of  estate,  71,  72 
rule  in  Shellcifs  case  applies  to  estates,  335 
gift  in  default  of  issue  of  an  estate,  546 
descent  of  estate,  612,  613 

"PURCHASED," 

gift  of  property,  148 

PURCHASE  MONEY, 

for  land  devised  and  afterwards  sold,  right  to,  203,  204 

PURPOSE, 

o-ift  for  a  particular,  when  legatee  entitled  absolutely,  386 

adeemed  if  the  purpose  is  satisfied  by  testator,  590- 

592 


RAILWAY  SHARES, 
include  stock,  150 


R. 
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READY  MONEY, 

meaning  of,  146,  147 

REAL  EFFECTS, 

will  pass  realty,  160 

REAL  ESTATE, 

words  appropriate  to,  157 — 160 
devise  of,  when  it  carries  leaseholds,  166,  167 
RECEIPT, 

power  to  give,  363,  364 
whether  agent  can  give,  364 
gift  over,  upon  deatli  before, 

to  what  period  it  refers,  522 
whether  gift  over  upon  death  before  actual  receipt  is  valid,  524 — 526 

RECEIPT  CLAUSE, 

effect  of,  on  estates  of  trustees,  348 

in  creating  separate  use,  467,  468 

in  creating  restraint  upon  anticipation,  470,  471 

RECITAL, 

effect  of,  in  excluding  property  from  residue,  189 
implication  by  (see  Implication),  574 
incorrect,  of  gift,  will  not  cut  it  down,  577 

of  advance,  effect  of,  597 

REFERENCE, 

gifts  by,  552 — 555 

bequest  of  chattels,  according  to  limitations  of  realty,  vests  in  first 

tenant  in  tail  at  birth,  552 
bequest  to  person  in  actual  possession  of  freeholds,  ib. 
chattels  do  not  vest  in  tenant  in  taU,  defeasible  by  birth  of  issue  to 

take  under  prior  limitations,  ib. 
bequest  of  chattels  to  person  entitled  in  possession  to  real  estate,  ib., 

553 
personalty  to  go  with  a  title,  553 

intention  that  a  jjerson  not  in  actual  possession  shaU  not  take,  ib. 
whether  words  "as  far  as  the  law  permits"  will  carry  on  chattels 
directed  not  to  vest  in  a  tenant  in  tail  dying  under  twenty-one, 
ib.,  554 
bequest  in  the  same  manner  as  prior  gifts,  how  far  they  import  the 

limitations  of  the  prior  gifts,  554 
whether  gift  upon  trusts  of  a  prior  gift  is  subject  to  same  charges 

as  the  prior  gift,  555 
gift  to  persons  "  before  named,"  ib. 
what  is  a  sufHcierit,  to  a  power,  173 — 175 
to  property  subject  to  a  power,  175,  176 

REFERENTIAL  CONSTRUCTION 

of  gifts  in  default  of  issue,  535 — 541 

(See  Death  avithout  Issue.) 

REIMBURSEMENT  CLAUSE, 

effect  of,  on  gift  of  residue  to  executors,  289 

RELATIONS, 

gifts  to,  263—266 

restricted  to  persons  capable  of  taking  by  statute,  263 

they  take  j^cr  capita  as  joint  tenants,  ib. 

power  to  select  relations  extends  to  all  relatiims,  264 

when  the  class  to  take  is  ascertained,  264 — 266 
poor  relations,  gifts  to,  whether  charitable,  294,  295 
precatory  trust  for,  380 
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EELEASE, 

condition  requiring,  construction  of,  458 

RELIGION, 

of  cliildren,  directions  as  to,  in  mil,  70 
gift  over  on  change  of,  valid,  452 

RELIGIOUS  PURPOSES, 

gifts  for,  181 

REMAINDERS, 

(See  Limitations,  Executory  Interests,  Contingent  Remainders). 

distinguished  from  executory  interests,  474,  475 

incidents  of,  ib. 

contingent  (see  Vesting),  244,  245,  402 — 406 

,  whether  they  can  be  too  remote,  424 — 429 

equitable,  whether  remote  where  event  ha^jpens  during  particular  estate, 

429,  430 
in  chattels,  472 
after  absolute  interest,  473 

REMOTENESS, 

(See  Perpetuity),  424 — 443 

REMOVAL, 

effect  of,  on  bequest  of  things  in  a  house,  121,  122 

RENEWABLE  LEASEHOLDS, 

conversion  of,  into  fee  simple,  effect  of,  206 

RENEWAL, 

fund  for,  right  to,  as  between  tenant  for  life  and  remainderman,  6i8 
fines  for,  ajaportioument  of  between  successive  takers,  ib.,  649 

RENT   CHARGE, 

devise  of,  is  specific,  110 

on  house,  when  passes  with  liouse,  167 

what  words  create,  387 

charged  on  realty  and  personalty  issues  out  of  realty,  ib. 

whether  it  can  be  entailed,  3S8 

distinguished  from  an  annuity,  ib. 

when  it  has  priority  over  legacies  charged  on  land,  620,  621 

whether  devise  of,  charges  real  estate,  631 

RENTS  AND  PROFITS, 

from  death  pass  to  specific  devisee,  183, 134 
accumulations  of,  pass  with  devise  of  surface,  154 
devise  of,  when  it  passes  the  fee,  327 

effect  of,  on  specific  enjoyment,  202 

increase  in  \alue  of,  given  to  charity,  299 — 301 

apportionment  of,  134—135 

power  to  raise  sum  out  of,  authorises  sale,  634,  635 

fines  out  of,  to  renew  leaseholds  given  in  succession,  635 

intermediate,  right  to,  135 — 137 

of  contingent  devises  pass  to  heir  or  residuary  devisee,  135,  136 

of  contingent  residuary  devise  pass  to  heir,  136 

of  contingent  residuary  bequest  pass  to  legatee,  ib. 

mixed  fund  of  residue  carries,  ib.,  137 

apportionment  of,  between  specific  and  residuary  legatees,  135 

right  of  devisee  to,  between  death  and  comi)Ititiou  of  sale  of  land 
devised  and  converted  by  testator,  205,  206 

who  entitled  to,  between  shifting  and  birth  of  issue  to  take,  550 
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REPRESENTATIVES, 

meaning  of, 

where  used  as  a  word  of  purchase,  283 — 286 

prima  facie  means  executors,  283 

where  it  means  next  of  kin,  ib.,  284 

substitutional  gifts  to,  284 

may  mean  descendants,  ih. 

substitutional  gifts  to,  after  a  life  estate,  ih. 

effect  of  words  of  distribution,  285 

use  of  executors  in  other  parts  of  the  will,  ih. 

direction  to  pay  to,  where  executors  ai'e  named,  ib. 

explained  by  other  words,  ih. 
where  used  as  a  word  of  limitation,  370 

REPUGNANT  CONDITIONS, 

(See  Conditions),  458 — 471 

REPUTATION, 

marriage  proved  by,  227 

of  parentage  of  illegitimate  child,  233 — 238 

REQUEST, 

conversion  upon,  193 

RESIDENCE, 

condition  requiring,  452,  458 

RESIDUARY  DEVISE, 
is  specific,  110 

RESIDUARY  LEGATEE, 

effect  of  appointment  of,  152,  153,  194 — 197 

In  re  Methucn  and  Blore,  16  Ch.  D.  696 
"of  all  my  property,"  appointment  of,  152 

RESIDUE, 

gift  of, 

what  is,  182—186 

enumeration  of  particulars  in,  182,  183,  184 

when  specific.  111 — 113,  187 

contingent,  when  it  passes  interest,  136,  137 

when  it  passes  under  word  money,  145,  146 

"remaining,"  gift  of,  94 

when  it  executes  power,  181 
what  passes  under  gift  of,  187 — 191 

of  appointed  fund,  187 

after  payment  of  legacies,  ib. 

of  particular  part  of  testator's  property,  ih.,  ]  88 

of  lands  in  A.,  187 

of  personal  fund,  188 

general  and  particular,  ih. 

general,  what  it  passes,  ih.,  189 

intention  to  exclude  certain  property,  189 

restrictive  words,  ih. 

small  remainder,  ih. 

property  excepted  from,  ib.,  190 

residue  of  residue,  190 

revocation  of  share  of,  ih.,  191 

accumulations  released  by  statute,  448 

gift  of,  executes  general  power,  177, 178 

whether  it  executes  the  power  in  all  events,  180 
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liESIUUE — continued. 

conversion  of,  between  tenant  for  life  and  remainderman,  199 — 203 

gift  of,  to  executors,  whether  beneficial  or  in  trust,  288,  289 

vesting  of,  argument  in  favour  of,  414,  416 

whether  it  is  a  legacy,  153 

two  gifts  of,  in  same  will,  effect  of,  579 

gifts  of  remainder  and,  in  same  will,  ib. 

of  a  particular  fund,  gift  of,  where  void  for  uncertainty,  584,  5S5 

undisposed  of,  passes  to  next  of  kin,  613,  614 

what  is  a  contrary  intention,  613 

when  there  are  no  next  of  kin  the  executors  take,  614 — 61 
(See  Executors. 

whether  primarily  liable  for  payment  of  debts,  618 

lapsed  share  of  residue  whether  applicable  before  shares  well  disposed 
of,  619 
what  is,  as  between  tenant  for  life  and  remainderman,  646 — %i 

KESPECTIVE, 

stirpital  force  of  the  word,  253 

devise  to  several  and  heirs  of  their  respective  bodies,  319 

and  their  respective  heirs,  ib. 

creates  tenancy  in  common,  320 
REST, 

gift  of  all  the,  passes  realty,  159 

liESTEICTIONS, 

effect  of,  on  prior  absolute  interest,  377,  378 
invalid,  when  they  may  be  rejected,  440 

]1ESULTIXG  TRUSTS,  COS,  609 

devise  subject  to  a  charge  which  fails  carries  the  whole,  608 

in  what  cases  the  devisee  takes  subject  to  the  charge  or  only  what  remaiLS 

after  satisfying  the  charge,  ib. 
direction  to  pay  a  certain  sum,  ih. 
direction  to  raise  a  sum  disposed  of  in  all  events,  ib.,  609 

for  purpose  which  may  fail,  609 

charge  created  by  will  and  by  a  prior  instrument,  ib. 
devise  subject  to,  and  upon  trusts,  ib. 
exception  of  property  out  of  a  devise,  ib. 

RETAINER, 

right  of,  against  specific  legatees,  44 

against  general  legacy,  123,  124 

REVERSION, 

maiTied  woman  cannot  elect  in  respect  of,  83 

whether  it  passes  under  general  words,  162 — 164 

acquisition  of,  in  leaseholds  given  by  the  will,  122,  123 

interest  upon  legacy  charged  upon,  138 

devise  in  default  of  issue,  when  it  refers  to  failure  of  sub:<isling  estates,  516, 
547 

power  of  sale  over,  when  exercisable,  358 
REVIVAL  OF  WILL,  58—62 

revoking  will  revoked,  58 

by  codicil,  58—60 

by  incorporation,  60 — 63 

REVOCATION,  35—47,  422—424 
by  marriage,  35 
of  will  under  power,  ib. 
alteration  of  circumstances,  36 
during  insanitj',  ib. 
destruction,  ib. 

AAA 
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REVOCATION— co»2<»iuecZ. 

dependent  relative,  37 — 39 

several  inconsistent  instruments,  41,  -i  2 

description  as  last  %vill,  42 

clause  of,  ib. 

codicil  reviving  revoked  will,  ib.,  43 

by  acts,  44,  45 

destruction  of  duplicate,  46 

of  will  of  soldier  or  seaman,  56,  57 

of  trustee  appointed  by  will,  346 

by  change  of  interest,  122,  123 

of  share  of  residue,  effect  of,  190,  I'Jl 

by  alteration  of  estate,  575 

effect  of  section  32  of  the  Wills  Act,  ib. 

it  must  be  reasonably  clear  that  a  bequest  was  meant  to  be  revoked,  576 

gift  to  A.  for  life  with  remainders  with  revocation  of  gift  to  A.,  ib. 

whether  revocation  revokes  executory  gifts  over,  ib. 

gifts  will  not  be  revoked  further  than  is  necessary,  ib. 

of  devise  subject  to  a  charge,  577 

revoked  legacy  not  set  up  because  the  attempted  disposition  falls,  ib. 

of  devise  of  realty  when  personalty  is  given  upon  the  trusts  of  rcjalty,  ib, 

erroneous  recital  will  not  effect,  ib. 

erroneous  assumption  of  fact  will  not  effect,  ib. 

(See  INCoxsISTE^•CY,  578 — 580.) 
effect  of,  of  share  of  a  member  of  a  class,  606 

RIGHT  HEIRS  MALE, 

devise  to,  270,  271 

RIGHT  TO  SUE, 

in  testator's  name  not  devisable,  72 

ROMAN  CATHOLICS, 

position  of,  as  regards  charitable  gifts,  292,  293 

S. 
SAID, 

effect  of  the  word  in  substitutional  gifts,  495,  496 

SALE, 

contract  for,  converts,  203,  204 
under  compulsory  powers  converts,  205 
under  decree  converts,  ib.,  206 
power  of,  345—363 

and  exchange  authorises  partition,  354 
whether  authorises  mortgage,  ib. 

severance  of  minerals,  ib. 

—  extends  to  purchased  lands,  ib. 


at  death  of  tenant  for  life  not  exercisable  before,  ib.,  355 

within  limited  time,  355 

when  it  survives,  ib. 

distinguished  from  trust,  ib. 

direction  to  executors  to  sell,  ib.,  356 

bare  power  whether  it  survives,  356 

given  to  named  jjersons,  ib. 

executor  of  executor  cannot  exercise,  357 

whether  infant  can  consent  to  exercise  of,  ib. 

consent  of  tenant  for  life  iifter  alienation,  ib. 

bankruptcy, 

with  consent,  how  exercisable,  ib.,  358 
over  reversion,  3.o8 
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SALE — continued. 

future  sale  under  bad,  358 

several  estates  together,  ib.,  359 

when  spent,  359 

when  trustees  compelled  to  exercise,  ib. 

whether  suspended  by  administration  action,  ib.,  360 

■where  persons  to  exercise  not  named,  360 

when  implied  from  charge  of  debts,  360 — 363 

implied  in  power  to  mortgage,  363 

over  personalty,  executors  have,  364 

effect  of,  on  estates  of  trustees,  349,  350 

whether  it  can  be  too  remote,  433 

whether  included  in  usual  powers,  501 
gift  over  on  death  before  completion  of,  whether  valid,  52  5 
whether  power  to  raise  out  of  income  authorises,  634,  635 

SANITY, 

not  presumed,  14 

SATISFACTION,  586—594 
of  portions  by  legacies, 

arises  between  a  gift  and  a  promise  to  give,  586 

distinguished  from  ademption,  ib.,  587 

covenant  to  settle  for  life  and  absolute  bequest,  587 

effect  of  some  legacies  being  expressly  in,  588 

effect  of  difference  between  covenant  and  bequest,  ib. 

land  and  money,  ib. 

portion  and  residue,  ib. 

contingent  legacy  and  vested  portion,  ib. 

what  difference  between  covenant  and  will  rebuts,  ib.,  589 

effect  of  a  direction  to  pay  debts,  590 
in  the  case  of  strangers, 

only  arises  by  express  declaration,  590 

whether  provision  by  will  is  advancement  in  legatee's  life,  ih  ,  591 
of  debts  by  legacies  : 

legacy  of  equal  or  greater  amoimt  satisfies  a  debt,  592 

what  debts  may  be  satisfied,  ib. 

what  legacies  will  work,  ib.,  593 

effect  of  difference  between  the  nature  of  the  debt  and  legacy,  593 

effect  of  direction  to  pay  debts  and  legacies,  594 

debts  only,  ib. 

SCANDALOUS  PASSAGES, 

when  omitted  from  probate,  22 

SEAMEN, 

wills  of,  48—57 

SECOND  COUSINS, 
meaning  of,  258 

SECOND 

son,  gift  to,  219,  220 

and  other  sons  may  include  first  son,  225 

SECRET  TRUST, 

evidence  of,  when  admitted,  64,  65 

for  charity,  313 

whether  the  legal  estate  passe?,  311,  313 

SECURE, 

direction  to, 

effect  of  iu  creating  tenancy  in  common,  321 

A   A  A  2 
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SECURITIES  FOE,  MONEY, 
what  passes  vinder,  148 
whether  it  passes  legal  estate,  ib.,  149 

SEISED, 

meaning  of,  159 

SELECTION, 

when  legatee  has  a  right  of,  101 

SEPARATE  USE, 

what  words  create,  466 — 469 

effect  of,  on  gift  to  mother  and  children,  315,  316 

remainders  to  the,  on  estates  of  trnstees,  347,  34S 

when  direction  to  settle  imports,  559 

settlement  to  the,  will  be  with  out  power  of  anticipation,  561 

SERVANTS, 

gifts  to,  215 

SETTLE, 

direction  to, 

effect  of,  on  gift  to  parent  and  children,  315 

■ on  joint  tenancy,  321 

will  not  prevent  lapse  where  an  absolute  interest  is  given  in  the  firs-t 

place,  345 
effect  of,  on  prior  absolute  interest,  337,  377,  378 
when  c<  nfined  to  period  of  distribution  ;  see  Money  v.  Money,  '20  W,  It. 

660 
when  confined  to  life  of  a  tenant  for  life,  486 
di-tinguished  from  substitutional  gift,  493 
how  carried  out  by  the  Court,  558  —  560 
what  powers  it  will  authorise,  561,  562 

SEVERAL  INHERITANCES, 
and  joint  life  interests,  319 

SEVERANCE, 

of  income  of  joint  property  as  it  accrues,  318 
effect  of,  upon  vesting,  412,  413 

in  carrying  interest,  141 

of  shares  of  members  of  a  class,  which  is  too  remote,  437,  438 

SHARE, 

devise  of,  will  jjass  the  fee,  325 

when  it  creates  a  tenancy  in  common,  320 

will  not  pass  accrued  shares,  516 

SHARES, 

calls  upon,  when  payable  by  legatee,  125,  126 

bonus  on,  when  it  passes,  134 

in  public  companies,  when  within  the  Statute  of  Mortmain,  305 

railwaj^  include  stock,  150 

mining,  ib. 

when  they  should  be  sold,  365 

SHELI-EY'S  CASE, 

rnle  in,  335—345 
in  the  case  of  realty  : 

limitation  to  heirs  coalesces  with  life  estate  of  the  ancestor,  335 
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SHELLEY'S  CASE— continued. 

the  two  limitations  must  be  in  the  same  instrument,  335 

applies  to  freeholds,  copyholds,  and  estates  imr  autre  vie,  ib. 

applies  where  both  limitations  are  legal  or  equitable,  ib. 

does  not  apply  whore  one  limitation  is  legal  the  other  equitable,  336 

does  not  apply  so  as  to  destroy  intermediate  contingent  limitations, 

ib. 
whether  it  applies  where  the  limitation  to  the  heirs  is  conditional  or 
an  alternative  contingent  remainder,  ib. 
application  of,  where  the  limitation  is  to  heirs  or  heirs  of  the  body,  336 — 
342 

applies  though  estate  of  the  ancestor  expressly  limited  for  life,  336 

words  of  limitation  superadded  to  the  heirs  are  immaterial,  337 

words  of  distribution  superadded  to  the  heirs  are  immaterial,  338 

gavelkind  lands  follow  same  rule,  ib. 

gift  over  in  default  of  issue  is  immaterial,  ib. 

M'ords  of  limitation  and  distribution  superadded  are  immaterial,  ib., 

339 
words    of    limitation  superadded   inconsistent  with    the    course  of 

descent,  339,  340 
heirs  explained  to  mean  children,  340,  341 
application  of,  when  the  limitation  is  to  first  heirs  male,  or  heirs  of  the 

body  who  attain  twenty-one,  342 
application  of,  where  the  limitation  is  to  the  heir,  ib. 
next  or  first  heir,  ib 
limitation  to  the  heir  for  ever,  ib. 
words  of  limitation  superadded,  ib. 
where  the  estate  of  the  heir  is  for  life,  ib. 
application  of,  where  the  limitation  is  to  issue,  342 — 345 
distinction  between  issue  and  heirs,  343 
effect  of  words  of  distribution  superadded,  ib. 
whether  a  gift  over  in  default  of  is -lie  is  material,  ib. 
effect  of  words  of  limitation  superadded,  344 
whether  the  absence  of  a  gift  over  is  material,  ib. 
words  altering  the  course  of  descent,  ib. 
words  of  limitation  and  distribution  superadded,  io.,  345 
effect  of  the  Wills  Act,  345 
effect  of  a  direction  against  alienation,  ib. 
in  the  case  of  personalty,  371 — 373 

when  the  limitation  is  to  the  heirs  of  the  tenant  for  life,  371 

effect  of  words  of  disti-ibution,  372 
when  the  limitation  is  to  the  issue  of  the  tenant  for  life,  373,  374 
what  will  convert  issue  into  a  word  of  purchase,  ib. 
when  realty  and  personalty  are  given  together,  374 
the  rule  applies  to  rent  charges,  387,  388 
how  far  it  applies  to  executory  trusts,  557,  558 

SHIFTING  CLAUSES,  548—551 

operate  upon  a  life  interest  though  it  comes  into  possession  upon  the  event 

on  which  the  estate  is  to  shift,  548 
possession  of  settled  estates  refers  to  possession  under  the  settlement,  ib. 
meaning  of  "entitled,"  549 

where  the  devisee  takes  under  a  re-settlement,  ib. 
whether  they  take  effect  on  estates  in  remainder,  ib. 
repeated  operation  of,  ib.,  550 

will  not  void  jointures  and  portions  properly  charged,  550 
when  estates  under,  go  to  trustees  to  preserve,  ib. 
who  is  entitled  to  intermediate  rents,  ib. 
estates  directed  to  shift  as  if  devisee  were  dead  without  issue,  i'-.,  551 
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SIGNATURE 

of  testator  to  will,  23—26 
mark,  23 

assumed  name,  24 
seal,  ib. 
dry  pen,  ih. 
by  agent,  ib. 

how  connected  with  will,  ib 
position  of,  ih.,  25 
words  under,  25,  26 
attestation  of,  26,  27 
acknowledgment  of,  27,  28 
tearing  off,  45.     See  Magncsl  v.  Ilazdton,  44  L.  T.  K.  S.  5£6 

SMALL  BALANCE, 

gift  of,  what  it  passes,  189 

SMALL  REMAINDER, 

what  it  passes,  189 

SOLDIERS, 

wills  of,  48—57 

SOLE, 

when  it  creates  a  separate  use,  468,  469 

SON, 

gift  to  A.,  second  son  of  B.,  when  he  is  the  iirst,  212,  213 
gift  to  "a,"  construction  of,  219 

a  first  or  second,  ih. 

when  used  as  a  word  of  limitation,  332,  333 

SPECIAL  POWERS, 

execution  of  (see  Powers),  173—176 

SPECIFIC  ENJOYMENT 

of  residue,  when  tenant  for  life  entitled  to,  199 — 203 

SPECIFIC  ENUMERATION  OF  THINGS, 

in  residuary  gift,  effect  of,  182,  183 

effect  of,  on  specific  enjoyment  by  tenant  for  life,  201,  202 

SPECIFIC  GIFT, 

description  of,  100,  101 
increase  of  value  of,  101,  102 
inaeciirate  description,  102 
sale  of,  before  date  of  will,  ih. 
sale  and  re-purchase,  ih.,  103 
confirraatiiin  by  codicil,  effect  on,  103 
carries  profits,  134 
what  is  a, 

gift  of  stock  in  rotmd  numbers,  104 

direction  to  transfer  stock,  105 

gift  of  stock  on  trust  to  sell  is  specific,  ih. 

— rest  of  "  my  "  stock  makes  prior  gifts  specific,  ih. 

stock  not  in  round  numbers,  ih.,  106 

effect  of  the  Wills  Act,  106 

gift  of  part  of  a  specific  fund,  ih. 
■ money  out  of  money,  ih. 

money  out  of  stock,  ih. 

direction  to  pay  out  of  a  certain  fund,  ih, 

whether  a  gift  is  money  out  of  money,  or  money  out  of  stock,  107 
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SPECIFIC  GIFT— coidinucd. 

whether  necessarily  subject  to  ademption,  108 

gift  of  a  sum  "invested"  in  a  particular  way,  ib 

of  a  particidar  debt,  ib.,  109 

and  gift  of  aliquot  pai't  of  a  fund,  distinction  between,  109 

gift  of  a  sum  jDayable  out  of  real  estate,  110 

effect  of  directions  in  the  will  on  a,  ib.,  Ill 

when  a  gift  of  residue  is,  111,  112,  187 

when  a  gift  of  residue  of  a  specific  fund  is,  112,  113 
ademption  of  (see  Ademption),  119  —122 
retainer  against,  123,  124 
exoneration  of  (see  Exoneration),  12i — 126 

STAMP  DUTIES, 

tables  of  (see  Appendix),  495,  496 

STATUTE  OF  DISTRIBUTIONS, 

effect  of  reference  to,  276,  277 

STATUTES  CITED, 

21  Hen.  VIII.  c.  4  (Executor's  power  of  sale),  356 
23  Hen.  VIII.  c.  10  (Superstitious  Uses),  293 

32  Hen.  VIII.  c.  1  (Wills),  92 

34  &  35  Hen.  VIII.  c.  5  (Wills),  ib. 
1  Edw.  VI.  c.  14  (Superstitious  Uses),  293 
43  Eliz.  0.  4  (Charitable  Uses),  290,  311 
12  Car.  II.  c.  24  (Guardians),  77,  78 

1  Will.  &  M.  c.  18  (Dissenters),  292 

4  Geo.  II.  c.  28  (Right  to  Distrain),  387 

9  Geo.  II.  c.  36  (Mortmain),  302 

39  &  40  Geo.  III.  c.  98  (Thellusson),  443 

42  Geo.  III.  c.  116  (Land  Tax  Redemption),  311 

43  Geo.  III.  c.  108  (Church  Building),  312 

55  Geo.  III.  c.  192  (Devise  of  Copyholds),  164 

10  Geo.  IV.  c.  7  (Monastic  Orders),  292 

11  Geo.  IV.  &  1  Will.  IV.  c.  40  (Residue,  Executors),  288,  613 

2  &  3  Will.  IV  c.  75  (Anatomy),  80 

2  &  3  Will.  IV.  c.  115  (Roman  Catholics),  292 

1  Vict.  c.  26  (WiUs  Act)  (printed  in  Appendix),  653 

6  &  7  Vict.  c.  37  (Endowment  of  Districts),  312 

9  &  10  Vict.  c.  59  (Jews),  292 

15  &  16  Vict.  c.  24  (Wills  Act  Amendment),  24,  25 

17  &  18  Vict.  c.  113  (Locke  King),  126,  127 

20  &  21  Vict.  c.  57  (Malins'  Act),  124 

22  &  23  Vict.  c.  35  (Charge  of  Debts,  Receipts),  360,  361,  363 

23  &  24  Vict.  c.  134  (Roman  Catholic  Charities),  293 

23  &  24  Vict.  c.  145  (Mortgagees  Powers?,  Maintenance),  140,  363,  367 

24  &  25  Vict.  c.  114  (Domicile),  1,  2 
24  &  25  Vict.  c.  121  (Domicile),  8 

28  &  29  Vict.  c.  72  (Navy  and  Marines  (Wills)  Act),  48—50 
30  &  31  Vict.  c.  69  (Locke  King  Amendment),  126,  128,  131 

33  Vict.  c.  14  (Aliens),  18,  93 

33  &  34  Vict.  c.  23  (Forfeiture),  ib. 

33  &  34  Vict.  c.  35  (Apportionment),  134 

37  &  38  Vict.  c.  37  (Appointments),  174 

40  &  41  Vict.  c.  33  (Contingent  Remainders),  245 

40  &  41  Vict.  c.  34  (Locke  King  Amendment),  126,  128 
42  &  43  Vict.  0.  59  (Outlawry),  19,  93,  94 

STATUTORY  POWERS, 

effect  of  sale  under,  205 
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STIRPES, 

v/hen  distribution  will  be  by  (see  Distribution),  252 — 256 

■whether  distribution  per,  will  be  carried  throughout,  253,  254 

how  ascertained,  256 

gift  to  personal  representatives  per,  286 

when  survivorship  will  be  referred  to,  503 — 507.     See  Survivors. 

when  a  gift  to  person  then  living  will  be  referred  to,  422 

STOCK, 

gifts  of,  when  specific,  104,  105 

when  it  will  pass  as  money,  144,  145 

farming,  gift  of,  151 

live  and  dead,  gift  of,  ih. 

in  trade,  may  be  limited  for  life,  472 

STRICT 

entail,  direction  to  make,  effect  of,  557,  558 

whether  it  makes  tenant  for  life  unimpeachable  for  waste,  560,  561 
settlement,  direction  to  make,  559 

SUBSTITUTIONAL  GIFTS,  491—501 
of  personalty  to  heirs,  274 

to  representatives,  28 4 

to  executors,  286,  287 

whether  a  gift  to  A.  or  his  executors  fails  by  lapse,  286,  287 
do  not  take  effect  if  the  substituted  legatees  fail,  479 
whether  gift  to  A.  or  B.  is,  491 
gift  to  A.  or  B.  as  C.  may  appoint,  (7). 

children,  grandchildren,  or  other  descendants,  ib. 

when  both  original  and  substitute!  legatees  must  be  living  at  the  time  of 

distribution,  ib.,  492 
when  "or  "  will  be  changed  into  "  and,"  492 
gifts  to  persons  then  living,  or  their  issue,  ib. 
distinguished  from  gift  over  at  any  time,  ib.,  493 

absolute  gift  with  direction  to  settle,  493 

direct  gift  to  A.  or  his  children,  ib. 

gift  after  a  life  interest  to  A.  or  his  children,  ib. 

whether  substituted  legatees  can  take  for  original  legatees  who  did  in  the 

testator's  life,  ib.,  493 
•where  the  original  gift  confined  to  persons  living  at  the  death,  494 
whether   there  can  be,  in    respect    of   legatees    dead    at  the  date  of   the 
will,  ib. 

where  the  original  gift  is  to  named  persons,  ib. 

where  the  original  gift  is  to  a  class,  ib. 

where  substituted  legatees  take  original  shares,  ib.,  494 

gifts  to  parents  then  living  and  the  issue  of  those  dead,  495 

parents   then   living  and  the  children  of   such  of  the  said 
parents  as  shall  be  then  dead,  ib. 
gift  to  my  daughters  and  their  children,  496 
gift  to  a  class  or  their  issue,  ih. 
where  original  legatees  living    at    date  of   the  will  do  not  satisfy 

the  words,  ib. 
gift  to  substituted  legatees  in  an  independent  clause,  ib. 
direction  that  the  legacy  of  a  parent  is  to  go  to  children,  ih. 
issue  to  stand  in  place  of  parent,  497 

issue  to  take  share  the  parent  would  have  been  entitled  to,  //). 
whether  contingency  attaching  to  original  extends  to  substituted  Ifga'ee?, 
498 

in  the  case  of  original  shares,  ib. 
substitutional  shares,  ib. 
whether  substituted  legatees  must  survive  the  ancestor,  499 
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SUBSTITUTIONAL  GIFTS-continual. 

whether  original  and  substituted  classes  are  mutually  exclusive,  49'."!.  5<iG 

where  all  original  legatees  survive,  500 

where  none  survive,  ib. 

where  some  survive,  ib. 
when  the  class  of  substituted  legatees  is  ascertained,  ib.,  501 
whether  substituted  legatees  take  pe?"  stirpes  or  per  capita,  255,  2oG 
issue  substituted  for  parent  take  jointly,  321,  322 

SUBSTITUTIONAL  LEGACIES,  114—118.     See  Cumulative  Leg.vcies. 

SUCCESSIVE    AND    JOINT    INTERESTS   (see  Parent   and  Children) 
314—317 

SUCCESSIVELY, 

devise  to  several  and  their  heirs,  creates  estates  tail,  323 
absolute  interests  cannot  be  given,  472,  473 

SUCH 

child,  when  restricts  heirs,  310,  341 
when  it  may  be  rejected,  419 
^construction  of,  in  gifts  over  in  default  of  such  issue,  537 

SUCH  AS, 

restrictive  effect  on  large  words,  1  S3 

SUGGESTIONS 

for  preparing  wills,  670 — 072 

SUPERSTITIOUS  USES, 
what  are,  293,  294 

SUPPLYING  WORDS,  582—585 
general  rule  as  to,  582 
limitation  to  second  and  other  sons  supplied,  ib. 

daughters  supplied  in  a  settlement,  ih.,  583 

words  without  issue  supjjlied  so  as  not  to  divest  estates  tail,  583 

in  direction  that  estates  are  to  det^rIlJine  as 

if  the  tenant  in  tail  were  dead,  4(31 
without  children  supplied  so  as  not  to  divest  vested  gifts,  583 

SURFACE, 

devise  of,  whether  it  passes  rents  of  mines,  154 

SURRENDER 

of  copyholds,  no  longer  necessary,  71,  164 

SURVIVE, 

meaning  of,  240,  502 

SURVIVOR 

of  two  persons,  power  given  to,  Avhen  exercisable  during  lives  of  bot!i,  72, 

limitation  to,  effect  in  creating  joint  tenancy,  319 

SURVIVORS,  502—518 

substitutional  gift  to,  does  not  divest  prior  gift  if  there  are  no  survivors, 

479 
gift  over  to,  effect  of  in  limiting  period  of  defeasibility,  486,  487 
when  the  word  is  used  as  denoting  the  quantity  of  the  estate,  502 
meaning  of,  ib. 

a  single  survivor  may  take  under  a  gift  to,  ('6. 
when  survivors  will  be  construed  others,  503 — 507 
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SUR  VIA^OKS-  ccntinvcd. 

when  gifts  to  several,  and  if  any  die  -without  issue,  to  su"vivors,  503 

to   he  paid  at  twenty-one,  and  if  any  die  under  twenty-one,  to 

survivors,  with  gift  over,  ib. 
whether  gift  over  is  niaterial,  ib. 

survivorship  between  tenants  in  tail  referred  to  stirpes,  ib.,  504 
gift  over  is  immaterial,  504 
gifts  for  life  and  then  to  children,  if  any  die  without  children,  to 

survivors  for  life,  and  then  to  their  children,  ib. 
gift  over  is  immaterial,  505 
gift  to  "  others  surviving,"  ib. 
gift  over  after  death  C'f  survivor,  ib. 

gift  to  survivors  not  subject  to  limitations  of  the  original  shares,  ih.,  50G 
general  intention  to  benefit  stirpes,  506 
gifts  for  life  and  then  in  tail,  gifts  to  survivors  in  tail,  ih. 
where  some  shares  are  settled  others  not,  ib.,  507 
gift  to  survivors  subject  to  same  defeasibility  as  original  shares,  507 
when  gifts  to,  cease  to  operate,  508 — 511 

period  of  distribution  is  limit  of  defeasibility,  508 

whether  only  gift  is  in  direction  to  pay  or  not,  ib. 

same  rule  applies  to  realty,  ib. 

direct  gift  to  several  or  survivors,  ib. 

payment  postponed,  ib.,  509 

after  a  life  interest,  509 

gift  upon  a  contingency  to  survivors,  ib. 

gift  to  a  surviving  class,  ib. 

what  is  a  contrary  intention,  ib. 

effect  of  powers  of  advancement,  510 

words  of  limitation,  ib. 

gifts  to  be  paid  at  twenty-one,  with  benefit  of  survivorship,  lb. 
effect  of  gift  over  upon  death  of  all  under  twenty-one,  511 

before  tenant  for  life,  ib. 

gifts  to  survivors  upon  death  without  issue,  ib. 
when  the  class  of,  is  to  be  ascertained,  511 — 516 

where  the  gift  is  upon  death  without  issue,  511 

whether  the  last  survivor  takes  indefeasibly,  ib.,  512.     See  Davidson 

V.  ICimpton,  W.  N.  1881,  101. 
whether  the  class  is  to  be  ascertained  when  the  event  happens,  or 

when  the  shares  become  indefeasible,  512 
when  there  is  no  vested  gift,  ib. 
divesting  gift  to  siirvivors  upon  death  merely,  ib. 
direct  gift  to  be  pa-d  at  twenty-one,  and  if  any  die  under  twenty- 
one,  to  survivors,  ib.,  513 
gift  after  a  life  interest,  and  if  any  die  before  tenant  for  life,  to  fur- 

vivors,  513 
when  survivorship  is  intended  between  the  legatees,  ib.,  514 
gift  to  survivors  if  any  die  without  issue  before  the  period  of  distribu- 
tion, 514 
when  there  is  a  gift  to  issue  if  any  die  leaving  issue,  ib, 
when  the  original  gift  is  to  persons  living  at  the  time  of  dis- 
tribution, ib. 
when  there  is  an  intention  to  divide  the  whole  among  persons 

capable  of  personal  enjoyment,  ib. 
general  principle,  515,  516 

when  the  period  of  defeasibility  is  constructively  limited,  516 
gifts  to,  in  default  of  issue,  545,  546 

SURVIVORSHIP, 

implication  of,  between  annuitants,  393 — 396 

gift  of  annuity  to  two  persons  for  their  lives,  393,  394 
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StTKVIYOKSHIP— foJi^'H  ((ft/. 

gift  of  r.inuiity  to  two  as  tenants  iu  common  for  their  lives,  80 1 
effect  of  gift  over  after  the  death  of  the  survivor,  ih. 

after  the  death  of  all  the  annuitants,  //*. 
after  deatli  of  annuitants  and  a  third  person,  ih. 
after  death  of  "  every"  of  the  annuitants,  ib. 
to  children  of  annuitants,  ih. 
to  the  heirs  of  the  annuitants,  395 
where  the  duration  of  the  annuity  is  defined  by  the 
original  gift,  ib. 
words  amounting  to  a  gift  to  the  survivor,  ib.,  396 
gift  with  benefit  of,  passes  accrued  shares,  517 
of  power  of  sale,  355,  356 

SYMBOLS, 

evidence  to  explain,  ?6 

T, 
TAIL  (see  Estate  Tail),  329—335 
TENANCY  BY  ENTIRETIES,  322 
TENANCY  IN  COMMON  (see  Joint  TEXA^•CY),  320—322 

TENANT  FOR  LIFE  AND  REMAINDERMAN, 

of  a  residue,  conversion  as  between,  199—203.     See  Conversion. 
when  life  tenant  unimpeachable  for  waste  under  executory  trust,  560,  5G1 
what  is  capital  or  income  between,  643 — 646 
of  a  residue, 

what  is  residue,  646 

to  what  income  the  tenant  for  life  is  entitled,  ih.,  647 
ai^portionment  cf  recovered  assets  between,  648 
who  is  entitled  to  purchase-money  for  leaseholds  taken  under  compulsory 

powers,  ih.,  649 
title  to  fund  for  renewal  as  between,  648 
apportionment  of  fines  for  renewals  between,  ih.,  649 

TENANT  IN  TAIL, 

after  possibility  of  issue  extinct,  330,  331 

TERM, 

devise  subject  to,  when  vested,  475,  476 

TESTAMENTARY 

capacity,  14,  19 
-  sanity,  14 
delusions,  ih. 
lucid  interval,  15 
-     of  infants,  ih. 

of  married  woman,  15 — -18 
of  alien,  IS 

of  traitors,  felons,  and  suicides,  ih. 
of  outlaw,  19 
expenses,  what  are,  624 

do  not  include  costs  of  administering  realty;  Patching  \.  Borndt, 
Law  Times,  July  2,  1881. 
•    effect  of  charge  of,  on  realty,  641 
gift,  what  is  a,  9,  10 
guardians,  how  appointed,  77 — 79 
power,  what  is  a,  73,  74 

how  to  be  executed,  74,  75 
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THEX, 

to  what  period  of  time  referred, 

in  gifts  to  persons  entitled  under  the  statute,  382 

— "then  living,"  422,  423 

stirpital  construction  of,  ib. 
gifts  to  persons  then  living  or  their  issue,  492 

devise  in  default  of  issue  to  persons  "  then  living,"  effect  of,  534, 
535 

THINGS  IN  A  HOUSE, 

gift  of,  121,  122,  150,  151,  ISG  *• 

TIMBER, 

when  tenant  for  life  is  entitled  to,  G44 — 646 

TITLE, 

gift  of  property  in  support  of  a,  effect  of,  553 
executory  trust  of  property,  in  support  of  a,  558 

TITLE  BY  POSSESSION, 

is  devisable,  72 

"  TOGETHER  WITH," 

effect  of  words,  in  restricting  large  words,  183 

effect  of  words,  in  making  the  thing  so  given  specific,  172 

TOMB, 

gift  to  build,  whether  charitable,  291,  292 

gift  of  surplus  to  charity  after  gift  to  repair,  585 

TRUST, 

parol  and  secret,  evidence  of,  C4,  65 

when  it  may  be  devised,  75 

what  words  create  a,  378,  379 

precatory  words,  when  they  create,  379 — 386 

direction  to  be  kind  to,  remember,  provide  for  certain  person?,  37iJ 

the  property  to  be  subject  to  the  trust  must  be  definite,  ib.,  SSO 

no  trust  fixed  on  what  the  donee  does  not  dispose  of,  380 

request  to  employ  a  person  as  manager,  ib. 

the  objects  of  the  trust  must  be  definite,  ib. 

precatory  words  explained  by  context,  381 

what  precatory  words  create  a,  ih.,  382 
what  interest  the  donee  in,  takes,  382 — 386 

gift  upon  and  subject  to,  382,  609 

gift  upon  condition,  382 

where  the  whole  is  given  in  trust,  ib.,  383 

words  of  benefit  superadded,  383 

where  the  trust  arises  on  death  of  the  donee,  ih.,  384 

when  the  donee  in,  is  an  object  of  the  trust,  385 
motive  distinguished  from,  ib. 
condition  distinguished  from,  382,  398 
and  power  to  sell  distinguished,  355 
legacy  to  benefit  legatee  in  a  particular  M'ay,  386 

TRUST  ESTATES, 

when  they  pass  under  general  words,  168 — 170 
(See  General  Words.) 

TRUSTEES 

of  a  charity,  gift  to,  whether  charitable,  296 

liability  of,  for  not  converting  property,  364,  365 

indemnity  to,  369 

gift  of  annuity  to,  duration  of,  396 

when  they  take  lands  devised  to  them  beneficially,  612 
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TRUSTEES,  ESTATES  OF,  346-353 

when  they  take  the  legal  estate,  34G — 349 

appointment  of  trustees  of  inheritance,  34(5 

revocation  of  devise  to  trustee,  ib. 

direction  to  let,  ib. 

pay  annuities,  347 

effect  of  the  Statute  of  Uses,  ib. 

devise  on  ti-ust  to  pay  rents,  ib. 

to  permit  a  person  to  receive  rents  ib. 

.    to  permit  a  person  to  receive  net  rents,  ib. 

devise  to  permit  a  person  to  receive  rents  to  separate  use,  ib.,  348 

trust  to  preserve  contingent  remainders,  348 

effect  of  a  power  to  give  receipts,  ib, 

trust  to  pay  debts  and  legacies,  ib. 

trust  to  pay  debts  out  of  realty  if  personalty  is  insufficient,  ib.,  349 

leaseholds  for  years  and  copyholds  not  within  the  statute,  349 

appointment  under  a  power  to  appoint  the  use,  ib. 
quantity  of,  349 — 353 

same  rules  apply  to  copyholds,  leaseholds,  and  freeholds,  349 

devise  in  fee,  with  power  to  sell,  ib. 

direction  to  transfer  copyholds,  ib. 

power  of  sale  not  arising  till  after  a  life  estate,  350 

devise  without  words  of  limitation,  with  power  of  sale,  ib. 

devise  in  fte  till  an  infant  attains  twenty-one,  ib. 

devise  in  fee  to  preserve,  ib. 

devise  in  fee  on  trust  to  pay  rents  for  life  with  remainder,  ib.,  S51 

effect  of  leasing  power  where  the  devise  is  in  fee,  351 

effect  of  remainders  to  the  separate  use,  ib. 

devise  in  fee  with  direction  to  pay  debts,  ib.,  352 

mere  charge  of  debts,  352 

general  direction  to  pay  debts  where  the  devise  is  without  words  of 
limitation,  ib. 

devise  without  words  of  limitation  to  jiay  debts,  ib. 

effect  of  the  Wills  Act  on,  ib.,  353 
when  they  take  a  power  of  sale  (see  ExECDTOKS),  360 — 363 

distinction  between  estate  and  power,  360 

TRUSTEES  TO  PRESERVE, 

estate  of,  350,  399 

when  estates  directed  to  shift,  pass  to  them,  550 


U. 

UNCERTAINTY, 

gift  to  one  of  a  class  is  void  for,  219 

a  family  may  be  void  for,  267 

for  purposes  of  liberality  and  benevolence  is  void  for,  290,  291 

for  charitable  or  other  indefinite  purposes  is  void  for,  298 

of  some  of  my  linen  is  void  for,  584 

of  a  handsome  gratuity  is  void  for,  ib. 

is  not  void  if  testator  supplies  a  measure,  ib. 

of  a  sum  not  exceeding  a  certain  amount,  ib. 

of  residue  when  the  residue  cannot  be  ascertained,  ib.,  585 

the  Court  will  if  possible  ascertain  the  residue,  585 

UNDISPOSED  OF  INTERESTS, 

who  is  entitled  to  (see  Next  of  Kix,  Heir,  Resulting  Trust),  608—617 

UNDUE  INFLUENCE, 

what  is,  20,  21 
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UNIVERSITIES 

not  within  the  Mortmain  Act,  310,  311 

UNMAREIED, 

meaning  of,  in  direct  gift-,  218,  219 

gifts  to  next  of  kin  of  A.  as  if  she  had  died,  279,  280 

construction  of  gifts  over  njion  death  unmarried  and  without  issue,  527  52S 
where  vested  interests  are  given  at  twenty-one,  527 
when  it  may  refer  to  a  second  marriage,  ib. 
where  tlie  gift  is  for  life  with  remainder  to  children,  ih.,  528 
in  what  cases  "  and  "  will  be  changed  into  "or,"  528 — 530 
when  unmarried  will  mean  not  married  at  the  death,  527 — 529 
where  the  prior  gift  is  absolute,  529 

UNSETTLED  LANDS, 

devise  of,  what  passes  under,  1G2 — 161 

USE 

of  plate,  156 

of  book  debs,  156 

USE  AND  OCCUPATION 

of  a  house,  devise  of,  156 


VALIDITY 

of  will,  what  necessary  to, 

testamentary  capacity,  14 — 19 
knowledge  of  contents,  20 
influence  exercised  over  testator,  21 
undue  influence,  ih. 
fraud  and  mistake,  ih.,  22 
how  to  be  executed,  23 — 26 
how  to  be  attested,  26—31 

VENTRE,  CHILD  EN  (see  Child  en  Vemke),  237—239,  219,  331 

VERITAS  NOJIIINIS  TOE  LIT  EREOREM  DEMONSTRATIONIS, 
where  the  maxim  applies,  210 

VESTED, 

meaning  of,  407,  408 

when  it  means  payable  in  direct  gifts,  408 

in  gifts    to   children    who    survive   their    parents, 

419,  420 

VESTING, 

I.  of  real  estate,  400—406 

general  leaning  in  favour  of,  400,  401 

if,  when,  or  at,  import  contingency,  401 

distinction  between  a  devise  when  or  if  the  devisee  attains  a  given 

age  and  a  proviso  in  a  distinct  sentence,  402 
express  direction  as  to,  ih. 
devise  to  A.  till  B.  attains  twenty-one,  and  then  to  B.,  ih. 

A.  for  life,  and  from  and  after  his  death  to  B.,  if  of  age, 

ih.,  403 
whether  the  words  from  and  after  are  material,  403 
effect  of  gift  over  upon  death  under  twenty-one    on  prior  contin- 
gent devise,  ih. 
d3vise  to  class  who  shall  attain  tv/caty  one,  ih.,  401 
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VESTING— coh<('h((£t7. 

where  the  couiiugeucy  imijorts  ouly  the  deterniiuatiou  of  prior  in- 
terests, 404,  405 

limits  of  the  doctrine,  405 

remainder  to  arise  upon  determination  of  prior  estate  by  marriage 
is  vested,  ih.,  406 

whether  the  fact  that  the  gift  over  is  to  the  tenant  for  life  and 
others  is  material,  406 

II.  of  interest  charged  upon  land,  ih.,  407 

legacies  charged  on  land  vest  when  they  are  payable,  406 
payment  postponed  for  purposes  of  the  estate,  407 
charge  payable  upon  an  uncertain  event  is  contingent,  ib. 
legacy  charged  upon   real  and  personal  estate  follows  the  rules  of 
that  out  of  which  it  is  paid,  ib. 

III.  of  becpiests  of  personalty,  407 — 423 

rules  apply  to  realty  directed  to  be  converted,  407 
express  direction  as  to  vesting,  407 — 409 

meaning  of  word  "vest,"  407,  408 

effect  of  gift  over  on  death  before  time  of  vesting,  40S 

W'hen  vetted  means  payable,  ih. 

gift  over  ujjon  death  without  issue  before  vesting,  ih. 

shares  treated  as  vested  before  the  appointed  time,  ib. 

vested  and  paid  used  interchangeably,  409 

direction  to  pay  legacies  at  a  certain  time,  ib. 

effect  of,  where  gift  is  to  children  who  survive  their  parent,  ih. 

direction  as  to  beneficial  interest,  effect  of,  ib. 
where  there  is  no  direction  as  to  vesting,  409 — 423 

gift  to  contingent  class  and   class  upon  a  contingency,  409, 
410 

contingency  not  imported  into  gift  to  a  single  child,  410 

gift  with  direction  to  pay  at  a  given  age,  ib. 

what  is  a  clear  gift,  ib. 

direction  to  accumulate  interest  till  twenty-one,  ih. 

doubtful  cases  may  be  solved  by  reference  to  other  limita- 
tions, ih. 

to  be  paid  may  mean  to  be  vested,  411 

gift  to  be  paid  at  a  time  v.'hich  may  never  come  is  contin- 
gent, ih. 

effect  of  gift  of  intermediate  income,  ih. 

gift  upon  marriage  construed  as  gift  at  twenty- one  or  upon 
marriage  under  twenty-one,  ib.,  412 

when  the  only  gift  is  through  the  direction  to  pay,  ib. 

direction  to  jaay  after  a  life  interest,  ib. 

direction  to  pay  at  twenty-one,  ib. 

effect  of  severance,  ih. 

effect  of  gift  of  intermediate  interest,  ib.,  413 

of  interest  subject  to  charges,  413 

for  maintenance,  ib. 

■ of  interest  till  twenty-one,  and  then  the  capital 

ib. 

of  interest  till  an  advanced  age  and  capital  not 

till  then,  ib. 

effect  of  discretion  to  apply  all  or  part  of  interest,  ib.,  414 

where  the  gift  is  a  residue,  414 

effect  of  discretion  either  to  apply  interest  or  accunndate  it, 
ih. 

effect  of  discretion   to  ajijily  interest  not  exceeding  a  fixed 
sum,  414 

gift  of  a  sum  for  maintenance  out  of  the  personal  estate  not 
exceeding  the  interest,  ib. 
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YESTI'NG— continued. 

power  to  trustees  to  exclude  any  legatees  from  interest,  414 
gift  of  interest  for  part  of  the  period  before  ve.'tirg,  ib.,  415 
where  the  gift  of  interest  is  itself  contingent,  415 
gift  of  interest  upon  a  legacy  and  upon  a  fund  given  to  a 

class,  ih. 
gift  to  A.  till  B.  attains  twenty-one,  and  then  to  B.,  ib.,  416 
effect  of  a  power  of  advancement,  416 
fact  that  the  gift  is  of  residue  favours,  ib. 
effect  of  gift  over  before  time  of,  ib. 
effect  of  a  clause  of  accruer,  ib. 
effect  of  gift  over  upon  death  without  issue  upon,  417 

upon  death  under  twenty-one,  without  issue,  ib. 

gift  to  A.  for  life,  then  to  children  at  twenty-one,  and  if  A. 

dies  without  issue  over,  ib. 
gift  to  a  class  when  the  youngest  attains  twenty-one,  ib.,  418 
whether  those  dying  under  twenty-one  take  anything,  418 
gifts  to  children  who  survive  their  parents,  418—  422 

distinction  as  to  portions  between  settlements  and  wills,  418 
gift  to  children  living  at  their  parents'  death  is  contingent, 

ib.,  419 
effect  of  the  word  "such,"  ib. 
when  it  may  be  rejected,  ib. 
gift  to  children  surviving  their  parents  explained  by  context, 

ih.,  420 
effect  of  a  direction  as  to  vesting,  420 

gift  over  in  events,  not  including  death  of  some  of  the  chil- 
dren over  twenty-one  before  their  parents,  ib. 
gift  to  a  class  upon  a  contingency,  ib. 

when  the  contingency  will  be  imported  into  the  constitution 
of  the  class,  ib.,  421 
gift  to  persons  then  living,  422 
gifts  in  default  of  appointment,  422,  423 

where  the  persons  to  take  under  the  power  and  in  default  arc 
the  same,  ib. 
direction  against,  of  personalty  in  tenant  in  tail  dying  under  twenty-one, 

439,  440 
gifts  over  upon  death  before,  519,  520 

take  effect  upon  shares  of  legatees  dying  before  testator,  519 

refers  to  vesting  in  interest,  ib. 

where  it  refers  to  death  before  payment,  ib. 

where  vesting  is  explained  to  mean  payment,  520 

VOLUNTARY  SOCIETY, 

gift  to,  whether  charitable,  291 


W. 

WAGES, 

bequest  of  a  year's,  effect  of,  215 

WAIVER 

of  conditions  by  testator,  455,  456 

WASTE, 

in  what  case  tenant  for  life  will  be  made  unimpeachable  for,  560,  561 
tenant  for  life  impeachable  for,  title  of  to  produce  of  land  644,  645 

WAY  or  NECESSITY, 

when  it  passes  by  devise,  156 
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WIFE, 

gift  to  the  testator's  214,  216 

fraudulent  assumption  of  character  of,  215 

gift  to  the,  of  a  third  person,  means  the  wife  at  the  date  of  the  will,  216 

when  a  second  wife  included,  217 

husband  and,  construction  of,  ib.,  218 

whether  included  in  persons  entitled  under  the  statute,  275 
not  entitled  as  next  of  kin  by  statute,  276 

WILD'S  CASE,  RULE  IN, 

applies  to  devise  to  several  and  their  issue  and  their  heirs,  332 

devise  to  A.  and  his  children,  333 

devise  to  A.  and  his  children  in  succession,  ih.,  334 

devise  to  A.  and  his  children,  he  having  none,  334 

child  en  ventre  is  for  this  purpose  non-existent,  ih. 

intention  that  the  parent  was  not  to  take  an  estate  tail,  Ux 

where  A.  has  children  at  the  date  of  the  devise,  ih. 

whether  the  rule  applies  to  personalty,  335 

WILL, 

what  may  take  effect  as,  9 — 13 

what  papers  constitute,  31 

what  the  word  includes,  62,  63 

condition  not  to  dispute  (see  Conditions),  452,  453 

WILLS  ACT  (see  Appendix),  653 

WITNESS  ATTESTING, 

to  signature  of  testator,  26,  27 
signature  by,  29,  30 
gifts  to,  94 


YOUNGER, 

meaning  of,  220 — 225 

wlien  class  of,  children  ascertained,  221,  222 


THE  END. 


STEVENS    AND    RICHARDSON,  PRINTERS,  5,  GREAT   QUEER    STREET,  W.C. 

B   B   B 


A    SUMMARY 

OF   THE   ALTKRATIONS    MADE    IN   THE 

LAW   RELATING   TO   WILLS 

BY   THE 

MAKRIED  WOMEN'S  PROPEETY  ACT,   1882, 

AND   THE 

CONVEYANCING  ACT,  1882, 

FORMING  AN  ADDENDUM  TO 

THEOBALD'S  TREATISE  ON  THE  LAW  OF  WILLS, 


London  :  Steveks  and  Soks,  119,  Chancery  Lane,  W.C. 


ADDENDA. 


The  testamentary  power  of  married  women   has  been  Manied 
enlarged  by  the  Married  Women's  Property  Act,   1882,  pr^p^^y 
and  the  statement  of  the  law  contained  on  pages  15 — 17  -^^^'  ^^^-• 
requires  modification. 

By  that  Act,  which  comes  into  force  on  the  1st  January,  Married 

,^^„,         ._.  .,  .  11        f.  ••         woman 

1883  (section  1),  a  married  woman  is  capable  oi  acquiring,  capable  of 
holding,  and  disposing  by  will  or  otherwise  of  any  real  or  p).'(^,"^g"| 
personal  property  as  her  separate  property  in  the  same  ^^^  S' A»^« 
manner  as  if  she  were  a.  feme  sole,  without  the  intervention 
of  a  trustee  (section  1,  subs.  1). 

By  section  2,  every  woman   who  marries  after  the  com-  Property 

of    woman 

mencement  of  the  Act  may  hold  as  her  separate  property  married 
and  dispose  of  in  manner  aforesaid  all  real  and  personal  {.^  ^^  j^gld 
property  which  shall  belong  to  her  at  the  time  of  her  ^^  ^^^  f^  ^ 

r      r        J  o  /cHiC  sole. 

marriage,  or  shall  be  acquired  by  or  devolve  upon  her 
after  marriage,  including  any  wages,  earnings,  money,  and 
property  gained  or  acquired  by  her  in  any  employment, 
trade  or  occupation  in  which  she  is  engaged  or  which  she 
carries  on  separately  from  her  husband,  or  by  the  exercise 
of  any  literary,  artistic  or  scientific  skill. 

By  section  4,  the  execution  of  a  general  power  by  will  by  Execution 

of    *"pnorjxl 

a  married  woman  is  to  have  the  effect  of  making  the  pro-  powtr. 
perty  appointed  liable  for  her  debts  and  other  liabilities  in 
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the    same  manner  as  her  separate  estate  is  made  liable 
under  the  Act  {see  p.  624,  'post). 
Property         By  section  5,  every  woman  married  before  the  com- 

acquired 

after  Act    mencement  of  the  Act  may  hold  and  dispose  of  in  manner 

nfarri^T^"  aforBsaid,  as  ]ier  separate  property,  all  real  and  personal 

before.       property,  her  title  to  which,  whether  vested  or  contingent 

and  whether  in  possession,  reversion,  or  remainder,  shall 

accrue   after  the   commencement   of  the   Act,  including 

wages,    earnings,    money,    and    property,   so    gained    or 

acquired  by  her  as  aforesaid. 

Married  By  sectiou  18,  a  married  woman  who  is  an  executrix  or 

woman  ,     '.    .  .         ,  .    .      ,  .  , 

executrix  administratrix  alone  or  jointly  with  any  other  person,  or 
oi  lustee.  ^  trustee  alone  or  jointly  as  aforesaid,  may  sue  and  be 
sued  and  may  transfer  or  join  in  transferring  the  trust 
property  without  her  husband  as  if  she  were  a  feme  sole. 
Conveyan-  The  effect  of  gifts  over  in  default  of  issue  has,  as 
1882.     '    regards   land,  been  modified   by  the   Conveyancing  Act, 

1882  (see  p.  534,  post). 

Restric-  By  scctioii  10  of  that  Act,  it  is  enacted  that  where  there 

executory  is  a  persou  entitled  to  land  for  an  estate  in  fee,  or  for  a 

limitation,  term  of  years,  absolute  or  determinable  on  life  or  for  term 

of  life,  with  a  limitation  over  on  default  or  failure  of  all  or 

any   of  his   issue,   whether  within   or  at    any   specified 

period  or  time,  or  not,  that  executory  limitation  shall  be 

and  become  void  and  incapable  of  taking  effect  if  and  as 

soon  as  there  is  living  any  issue  who  has  attained  the  age 

of  twenty-one  years   of  the   class   on  default  or  failure 

whereof  the  limitation  over  was  to  take  effect. 

The  section  applies  only,  where  the  executory  limitation 
is  contained  in  an  instrument  coming  into  operation  after 
the  commencement  of  the  Act  (the  1st  January,  1883). 
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